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§  332.  Liability  for  defective  highways.— It  has  ever  been 
deemed  one  of  the  first  duties,  as  it  is  one  of  the  principal 
powers,  of  the  state,  to  provide  safe  and  convenient  means 
of  travel  and  communication  between  the  different  parts 
of  its  territory.  The  construction  and  maintenance  of 
highways  are  therefore  matters  of  public  concern;  and 
such  are  the  interests  of  the  public  therein,  that  to  build 
unskillfully,  or  to  incumber  or  obstruct  a  highway  without 
authority,  or  to  permit  it  to  remain  out  of  repair,  are 
offenses  against  the  public,  which  are  ref ormable  by  indict- 
ment as  public  nuisances}     But  a  nuisance,  technically  so 


*  Iveson  V.  Moore,  i  Ld.  Raym. 
486;  Caledonian  R.  Co.  v.  Ogilvy,  2 
Macq.  H.  L.  Cas.  229 ;  Rex  v.  Jones, 
3  Camp.  229;  Butler  w.  Kent,  19  Johns. 
223;  Lansing  v.  Smith,  8  Cow.  146; 
People  V.  Cunningham,  I  Denio,  524; 
Davis  v.  New  York,  14  N.  Y.  506,  per 
Denio,  C.  J.;  Ketchum  v.  Buffalo,  Id. 
374,  perW^right,  J.;  Attorney-General 
V.  Heishon,  18  N.  J.  Eq.  410;  State  v. 
Laverack,  34  N.  J.  Law,  201 ;  State  v. 
Morris,&c.R.Co.,23  Id. 360;  Stetsons. 
Faxon,  19  Pick.  147 ;  Baxter  7/.  Winoos- 
ki  Tump.  Co.,  22  Verm.  1 14;  Davis  v. 
Bangor,  42  Maine,  522,  per  Appleton, 


J.;  Garland  v.  Towne,  55  N.  H.  55; 
Commonwealth  v.  Rush,  14  Penn.  St. 
186;  Fairbanks  v.  Kerr,  70  Id.  86; 
Pekin  v.  Brereton,  67  111.  477 ;  Flem- 
ingsburg  v.  Wilson,  i  Bush,  203 ;  State 
V.  Mobile,  5  Port.  [Ala.j  279;  Colum- 
bus V.  Jacques,  30  Geo.  506 ;  Savannah 
V.  V\^ilson,  49  Id.  476.  For  other 
cases,  see  Dillon,  Municipal  Corp. 
§  660,  and  cases  cited  infra.  The  ex- 
ecution of  a  plan  of  drainage  that 
would  collect  the  surface  water  upon 
adjacent  property  may  be  restrained 
by  injunction  (see  Kokomo  v.  Mahan, 
100  Ind.  242;  Logansport  v.  Pollard, 
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called,  implies  an  indirect  or  general  and  impersonal  in- 
jury, common  to  the  community,  and  not  a  direct  and  im- 
mediate violation  of  the  rights,  or  injury  to  the  person  or 
property,  of  one  man  by  another.  Where,  however,  a  per- 
son has  suffered  a  special  injury  from  such  a  public  nuis- 
ance, the  law  gives  him  a  remedy  by  a  private  action  for 
damages  against  the  -author  of  the  wrong/  provided  he 
can  show  a  violation  of  any  duty  owing  to  him.*  The 
remedy  by  action  is  not  barred  by  the  act  of  abating  the 
nuisance;^  the  remedies  are  concurrent.* 

§  333-  What  are  highways,  within  the  rule.— The  term 
"highway"  is  generic,  inclusive  of  all  public  ways,  and 
means  a  public  road  which  every  person,  whether  an  inhab- 
itant or  a  stranger,^  has  a  right  to  use  for  passage  and  traffic.* 


50  Ind.  1 51),  if  another  practicable 
mode  of  drainage  would  not  be  at- 
tended with  such  injury  (Danbury, 
&c.  R.  Co.  V.  Norwalk,  37  Conn.  109). 
See  also  Robert  v.  Sadler,  104  N.  Y. 
229;  Attorney-General  v.  Cambridge 
Gas  Co.,  L.  R.  6  Eq.  282.  Where 
a  remedy  is  prescribed  by  statute,  that, 
and  no  other,  must  often  be  adopted 
(see  Rozell  v.  Andrews,  103  N.  Y. 
ISO). 

1  Iveson  V.  Moore,  i  Ld.  Raym. 
486 ;  Duncan  v.  Thwaites,  3  Barn.  & 
Cr.  556;  Rose  v.  Miles,  4  Maule  &  S. 
loi ;  Henley  v.  Lyme  Regis,  5  Bing. 
91 ;  3  Barn.  &  Ad.  ^^ ;  i  Bing.  N.  C. 
222;  Greasleyz/.  Codling,  2  Bing.  263; 
McKinnon  v.  Penson,  8  Exch.  319; 
Winterbottom  v.  Lord  Derby,  L.  R.  2 
Ex.  316;  Myers  v.  Malcolm,  6  Hill, 
292;  Hutson  V.  New  York,  5  Sandf. 
289;  Kessel  v.  Butler,  53  N.  Y.  612; 
Rockwell  V.  Third  Av.  R.  Co.,  64 
Barb.  438 ;  Dougherty  v.  Bunting,  i 
Sandf.  i;  Lindsley  v.  Bushnell,  15 
Conn.  225;  Stetson  w  Faxon,  19  Pick. 
147;  Kirby  v.  Boylston  Market,  14 
Gray,  251 ;  Shipley  v.  Fifty  Associates, 


loi  Mass.  254 ;  Houck  v.  Wachter,  34 
Md.  265 ;  Baltimore  v.  Marriott,  9  Id. 
160;  Pennsylvania  Canal  Co.  v.  Gra- 
ham, 63  Penn.  St.  290,  and  cases 
supra.  As  to  what  is  special  damage, 
entitling  one  to  maintain  an  action 
therefor,  see  ante,  §  24,  and  post, 
§368. 

2  See  ante,  \%  8,  313-316. 

'  Pierce  v.  Dart,  7  Cow.  609. 

"  Renwick  v.  Morris,  7  Hill,  575; 
affirming  S.  C.  3  Id.  621.  So  held,  on 
an  indictment  for  public  nuisance 
(People  V.  Cunningham,  i  Denio, 
524).  So  held,  in  an  action  for  dam- 
ages (Mills  V.  Hall,  9  Wend.  315). 

5  Thomas  v.  Brooklyn,  58  Iowa, 

438. 

^  Per  Cooley,  J.,  Macomber  v. 
Nichols,  34  Mich.  212.  There  has 
been  some  discussion  and  variance  of 
opinion  as  to  whether,  to  constitute  a 
highway,  there  must  be  a  thorough- 
fare: in  other  words,  "a  way  which 
is  open  to  the  public  to  pass  through 
it"  (see  Rex  v.  Lloyd,  i  Campb.  260; 
Rugby  Charity  v.  Merryweather,  11 
East,  375,  n. ;  Woddyer  v.  Hadden,  5 
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The  term  will,  therefore,  include  streets  in  cities,^  foot- 
ways or   sidewalks,^  turnpikes,  plank-roads  and    bridges. 


Taunt.  138;  Wood  v.  Veal,  5  Barn.  & 
Aid.  454).  In  Holdane  v.  Cold  Spring 
(23  Barb.  102;  affirmed,  21  N.Y.  474), 
it  was  held,  notwithstanding  a  dictum 
to  the  contrary  in  Wiggins  v.  Tall- 
madge  (11  Barb.  457),  that  it  was 
essential  to  a  public  right  or'  public 
use  of  a  road,  that  it  should  be  a 
thoroughfare,  or  open  at  both  ends. 
In  People  v.  Kingman  (24  N.  Y.  559), 
the  whole  question  was  reviewed  by 
Denio,  J.,  with  the  conclusion  that  it 
is  not  essential  to  a  highway,  either  at 
common  law  or  under  the  statute  of 
New  York,  that  it  be  a  thoroughfare. 
This  principle  was  adopted  in  Peckham 
V.  Lebanon  (39  Conn.  235).  This  is 
undoubtedly  the  English  doctrine  on 
the  subject  (see  Bateman  v.  Black,  14 
Eng.  Law  &  Eq.  69). 

1  Drake  v.  Hudson  River  R.  Co., 

7  Barb.  508 ;  Plant  v.  Long  Island  R. 
Co.,  10  Id.  26;  Adams  v.  Saratoga,  &c. 
R.  Co.,  II  Id.  414;  Adams  v.  Rivers, 
II  Id.  390;   Livingstone  New  York, 

8  Wend.  85 ;  Wyman  v.  New  York,  1 1 
Id.  486;  Kelsey  v.  King,  32  Barb. 
410;  People  V.  Kerr,  27  N.  Y.  188; 
Brace  v.  N.  Y.  Central  R.  Co.,  27  Id. 
269,  271 ;  Hamilton  v.  Harlem  R.  Co., 

9  Paige,  171 ;  In  re  Fitz water  Street, 
4  Serg.  &  R.  106;  State  e  Wilkinson, 
3  Verm.  480;  White  v.  Cincinnati,  6 
Peters,  432. 

2  Rex  V.  Salop,  13  East,  95 ;  Logan 
V.  Burton,  5  Barn.  &  Cr.  513;  Allen 
V.  Ormond,  8  East,  4;  Drake  v. 
Lowell,  13  Mete.  292  ;  Brady  v. 
Lowell,  3  Cush.  121 ;  Providence  v. 
Clapp,  17  How.  U.  S.  161 ;  Wallace  v. 
New  York,  2  Hilt.  440;  Pomfrey  v. 
Saratoga  Springs,  104  N.Y.  459;  see 
Day  V.  Milford,  5  Allen,  98 ;  Hixon  v. 
Lowell,  13  Gray,  59.     In  Boston,  &c. 


R.  Co.  V.  Boston  (140  Mass.  87),  it 
was  said  that  by  the  common  law,  a 
public  foot-way  is  a  highway,  and  the 
town  highway  includes  a  foot-way 
(Tyler  v.  Sturdy,  108  Mass.  196). 
Town-ways  are  within  the  common- 
law  definition  of  a  highway,  and  the 
word  "highway"  is  sometimes  used 
in  the  statute  to  include  town-ways 
(Jones  V.  Andover,  6  Pick.  58).  The 
difference  in  the  meaning  of  the  words, 
when  used  distinctively,  in  the  stat- 
utes of  Massachusetts  is,  that  highway 
designates  a  public  way,  original  juris- 
diction to  lay  out  which  is  in  the 
county  commissioners,  and  town-way 
a  highway,  laid  out  on  proceedings 
in  which  a  town  or  city  has  original 
jurisdiction  (Blackstone  v.  County 
Commissioners,  108  Mass.  68;  Valen- 
tine V.  Boston,  22  Pick.  75;  Butchers' 
Slaughtering,  &c.  Asso.  v.  Boston,  137 
Mass.  186;  Denham  v.  County  Com- 
missioners, lo8  Id.  202).  This  distinc- 
tion does  not  exist  in  the  city  of  Bos- 
ton (Commonwealth  v.  Boston,  16 
Pick.  442).  Plaintiff  laid  a  plank  from 
his  door  across'  a  ditch  to  the  street, 
by  which  he  was  in  the  habit  of  cross- 
ing. In  crossing  by  the  plank  at 
night,  he  fell  off  and  broke  his  leg. 
Held,  that  it  was  not  the  duty  of  the 
village  corporation  to  have  maintained 
a  proper  crossing  from  plaintiff's  house 
to  the  street,  and  he  could  not  recover 
(McCarthy  v.  Oshawa,  19  Upper  Can- 
ada, Q.B.244).  In  Pennsylvania,  under 
the  act  of  1869,  authorizing  supervisors 
to  deduct  from  the  road  tax  of  the  tax- 
payers such  sums  as  they  expend  in 
making  and  repairing  foot-walks,  the 
townships  are  not  bound  either  to 
make  or  repair  such  foot-walks,  nor 
liable    for    their    defective    condition 
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These  different  kinds  of  highways  are  only  distinguished 
from  each  other  by  the  mode  of  their  use,  the  material  em- 
ployed in  their  construction,  or  by  the  manner  in  which 
the  expense  of  their  construction  and  maintenance  is  de- 
frayed. So  railroads,^  canals,^  ferries,^  and  navigable  rivers* 
have  been  declared  to  be  public  highways.  The  pubHc 
have  likewise  a  right  to  travel  on  the  ice  covering  a  public 
river;  and  one  who  cuts  holes  therein,  near  a  waterway 
which  has  been  used  for  twenty  years,  is  liable  in  damages 
to  a  traveler  injured  thereby.^  But  the  public  have,  at 
common  law,  no  right  of  way  along  the  margin  of  navi- 
gable rivers,  except  as  acquired  by  express  grant,®  or  pre- 


(Chartiers,  &c.  Turnpike  Co.  v.  Nester 
[Penn.],  7  Atl.  Rep.  162).  See  Char- 
tiers  V.  Langdon,  Id.  84. 

1  See  Beekman  v.  Saratoga,  &c.  R. 
Co.,  3  Paige,  45,  74,  per  Walworth, 
Chancellor;  and  Rex  v.  Severn,  &c. 
R.  Co.,  2  Bam.  &  Adol.  646,  per  Hol- 
royd,  J. 

2  Angell  on  Highways,  §  49.  And 
a  canal  basin,  for  the  lading  and  un- 
lading of  boats,  is  a  highway  (Hart  v. 
Albany,  3  Paige,  213;  Barnett  v.  John- 
son, 15  N.  J.  Eq.  481).  The  towing- 
path  of  a  canal  is  a  highway  for  the 
purpose  for  which  it  was  constructed 
(per  Bayley,  J.,  Rex  v.  Severn,  &c. 
R.  Co.,  2  Barn.  &  Adol.  646,  648).  See 
post,  Chapter  XVIII. 

'  Woolrych  on  Ways,  217;  Well- 
beloved  on  Highways,  33.  See  Peter 
•V.  Kendall,  6  Barn.  &  Cr.  703 ;  Gar- 
ner V.  Green,  8  Ala.  96 ;  Pomeroy  v. 
Donaldson,  5  Mo.  36 ;  Cohen  v.  Hume, 
I  McCordj  439. 

*  Georgetown  v.  Alexandria  Canal 
Co.,  12  Peters,  91 ;  Wilson  v.  Black- 
bird Creek  Co.,  2  Id.  245;  Hart  v. 
Hill,  I  Whart.  136;  Morgan  v.  King, 
35  N.  Y.  454;  Munson  v.  Hungerford, 
6  Barb.  265  ;  Gould  v.  Hudson  River 
R.  Co.,  12  Id.  616;  Curtis  v.  Keesler, 


14  Id.  511;  Hart  w.  Albany,  3  Paige, 
213;  Varick  v.  Smith,  9  Id.  547;  Scott 
V.  Wilson,  3  N.  H.  321 ;  Moor  v.  Vea- 
zie,  32  Maine,  343;  Brown  v.  Chad- 
bourne,  31  Id.  9;  Treat  v.  Lord,  42 
Id.  552;  Memphis  v.  Overton,  3  Yerg. 
389;  Hogg  7/.  Zanesville  Canal  Co.,  5 
Ohio,  410;  Lorman  v.  Benson,  8 
Mich.  18;  Moore  v.  Sanborne,  2  Id. 
519;  McManusz/.  Carmichael,  3  Iowa, 
I ;  Rhodes  I*.  Otis,  33  Ala.  578 ;  Stuart 
V.  Clark,  2  Swan,  9;  Dalrjonple  v. 
Mead,  i  Grant,  197 ;  Postw.  Munn,  4  N. 
J.  Law,  61.  But  it  does  not  follow  from 
a  river  being  a  highway,  that  land 
appropriated  from  its  bed  must  remain 
a  highway  (Wetmore  v.  Atlantic  White 
Lead  Co.,  37  Barb.  70). 

5  French  v.  Camp,  18  Maine,  433. 
«  Ball  V.  Herbert,  3  T.  R.  253; 
Ledyard  v.  Ten  Eyck,  36  Barb.  102. 
It  is  otherwise  by  the  civil  law  (Just. 
Inst.  L.  2,  tit.  I,  §  4),  which  is  adopt- 
ed by  the  Code  of  Louisiana.  It  has 
been  held  in  Illinois  and  Tennessee 
that  the  right  of  navigators  was  not 
limited  to  the  bare  privilege  of  floating 
upon  the  Mississippi,  but  included  a 
right  to  land  and  fasten  to  the  shore 
(Middletown  v.  Pritchard,  3  Scam. 
520;  Godfreys.  Alton,  12  111.  29;  Al- 


§  334]  HIGHWAYS.  ^ 

scription.  Public  piers,^  or  landing-places/  are  highways. 
Public  squares,  parks,  etc.,  are  within  the  legal  definition 
of  highways,  and  the  principles  and  rules  applicable  to 
highways  are  equally  applicable  to  them.^  It  does  not  fall 
within  the  scope  of  this  chapter  to  speak  of  any  other 
classes  of  highways  than  those  popularly  understood  as 
coming  within  that  designation,  including  common  roads 
and  streets. 

§  334-  When  obligation  in  respect  to  highway  attaches.— 
No  obligation  with  respect  to  the  care  and  maintenance 
of  a  highway  attaches  until  it  has  been  established  by 
regular  legal  proceedings,*  or  by  user  and  acquiescence 


ton  V.  Illinois  Trans.  Co.,  Id.  38; 
Memphis  v.  Overton,  3  Yerg.  390). 
But  in  Mississippi  it  is  held  that  the 
Mississippi  river  is  not,  above  tide 
water,  a  navigable  stream,  in  the  tech- 
nical sense  of  that  term,  and  is  in  all 
respects  subject  to  the  rules  of  the 
common  law  regtilating  the  rights  of 
the  public,  and  of  riparian  proprietors 
in  fresh-water  streams  capable  of  being 
navigated  (The  Magnolia  v.  Marshall, 
39  Miss.  109;  and  see  OTallon  v. 
Daggett,  4  Mo.  343).  As  to  the  rule 
in  North  Carolina,  see  Lewis  v.  Keel- 
ing (I  Jones  Law,  299) ;  in  Pennsyl- 
vania, see  Baker  v.  Lewis  (33  Penn. 
St.  301) ;  Dalrymple  v.  Mead  (i  Grant, 
197) ;  in  Maine,  see  Trea.t  v.  Lord  (42 
Maine,  552). 

1  Wendell  v.  Baxter,  12  Gray,  494. 
See  Radway  v.  Briggs,  37  N.  Y.  256; 
People  V.  Lambier,  5  Denio,  9,  and 
cases  cited  under  §  285,  ante. 

2  Fowler  v.  Mott,  19  Barb.  204. 
And  in  Vermont,  pent-roads  are  high- 
ways. 

3  Mayor  v.  Sheffield,  ,4  Wall.  189. 
"  If  a  way  is  used  for  passing  and  re- 
passing, and  is  common  to  all  the 
people,  it  is  a  highway,  whether  it  is 
called  a  road,  street,  or  public  square  " 


(per  Prentiss,  C.  J.,  in  State  v.  Wilkin- 
son, 2  Verm.  480).  See  State  v.  Atkin- 
son, 24  Id.  459;  Commonwealth  v. 
Fisk,  8  Mete.  238;  Commonwealth  v. 
Bowman,  3  Penn.  St.  203;  Water- 
town  V.  Cowen,  4  Paige,  510. 

*  Page  V.  Weathersfield,  1 3  Verm. 
424;  Vermont  v.  Leicester,  33  Id.  653; 
Todd  V.  Rome,  2  Maine,  55 ;_  Haywood 
V.  Charlestown,  43  N.  H.  61 ;  Com- 
monwealth V.  Low,  3  Pick.  408 ;  Com- 
monwealth V.  Newbury,  2  Id.  51; 
Commonwealth  v.  Charlestown,  i  Id. 
180.  A  town  is  not  liable  for  injuries 
happening  upon  a  foot-way  lying  out 
of  the  highway  limits,  and  used  by 
reason  of  neglect  to  repair  a  bridge, 
although  with  the  consent  of  the  land- 
owner, if  not  opened  according  to 
statute,  or  dedicated  to,  and  accepted 
by,  the  town  (Hyde  v.  Jamaica,  27 
Verm.  443 ;  Sampson  v.  Goochland,  5 
Graft.  241).  In  Indiana,  a  town  is 
not  liable  for  damages  caused  by  a 
bridge  being  out  of  repair,  when  a 
road  on  which  the  bridge  is  built  does 
not  belong  to  the  town,  and  there  is 
no  evidence  that  the  town  had  ever 
adopted  the  road  as  a  street  (Indian- 
apolis V.  McCIure,  2  Ind.  147).  S.  P. 
Milwaukee  v.  Davis,  6  Wise.  377 ;  St. 
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for  a  sufficient  period ;  and  has  been  actually  opened  for 
public  use.^  As  to  what  is  a  sufficient  period  of  user,  the 
rule  is  not  uniform  in  the  different  states.  Immemorial 
usage  has  always  been  held  to  be  proof  of  the  existence 
of  a  highway,*  and,  as  a  general  rule,  the  use.  of  a  road  for 
twenty  years  or  more  is  evidence,  in  most  of  the  states,  of 


Paul  V.  Seitz,  3  Minn.  297.  The  mere 
removal  of  a  fence  by  the  owner  of 
land  so  as  to  leave  it  open,  does  not 
operate  as  a  dedication  of  the  land  as 
a  highway ;  an  intent  so  to  dedicate 
and  acceptance  by  the  public  are  both 
essential  to  such  dedication  (Rozell  v. 
Andrews,  103  N.  Y.  150).  To  the 
same  effect,  Harding  v.  Hale,  61  111. 
192,  per  McAllister,  J.;  State  z/  Tucker, 
36  Iowa,  485.  As  to  what  constitutes 
a  valid  dedication,  and  a  sufficient  ac- 
ceptance, see  Morgan  v.  Railroad  Co., 
96  U.  S.  716;  Cook  V.  Harris,  61  N. 
Y.  448;  Wilder  v.  St.  Paul,  12  Minn. 
192;  Downer  v.  St.  Paul,  &c.  R.  Co., 
23  Id.  271;  Redwood  Cemetery  v. 
Bandy,  93  Ind.  246;  Indianapolis  v. 
Kingsbury,  loi  Id.  201 ;  Bidinger  v. 
Bishop,  76  Id.  245 ;  Ross  v.  Thomp- 
son, 78  Id.  90;  Tucker  v.  Conrad 
[Ind.],  2  N.  E.  Rep.  803;  Fisk  v. 
Havana,  88  111.  208 ;  State  v.  Welpton, 
34  Iowa,  144;  Gamble  z/.  St.  Louis,  12 
Mo.  617;  Elizabethtown,  &c.  R.  Co. 
V.  Combs,  10  Bush,  382;  Denver  v. 
Clements,  3  Colo.  484;  Lamar  county 
V.  Clements,  49  Tex.  347.  Ordinarily, 
where  the  existence  of  a  highway  is 
directly  in  issue,  it  must  be  proved 
that  it  was  laid  out  pursuant  to  law, 
or  was  established  by  dedication,  or 
used  by  the  public  as  a  highway  for 
twenty  years ;  but  where  its  existence 
is  only  collaterally  in  issue,  facts  which 
make  z.  prima  facie  case  in  its  favor, 
are  sufficient  to  shift  the  burden  of 
proof  upon  one  who  denies  that  it  is 
a  public  road  (Logan  v.  People  [Ind.], 
6  N.  E.  Rep.  475).     Whether  or  not 


there  has  been  a  common-law  dedica- 
tion in  any  particular  instance  is  a 
question  of  fact  for  the  jury  (Harding 
V.  Jasper,  14  Cal.  643;  Ward  v.  Far- 
well,  6  Colo.  66;  Eastland  v.  Fogo, 
58  Wise.  274). 

1  "We  would  not  be  understood 
to  go  the  length  of  deciding  that  when- 
ever a  street  is  opened  by  the  corpo- 
ration, on  paper,  or  by  proceedings 
under  the  statute,  it  is  their  duty  forth- 
with to  regulate  and  pave  it.  There 
are  several  steps  in  the  matter,  all 
which,  we  apprehend,  are  in  the  legis- 
lative discretion  of  the  corporation. 
But  after  they  have  actually  opened  it 
for  public  use,  and  by  their  acts  invite 
the  public  to  travel  over  it,  the  duty 
becomes  absolute  to  keep  it  in  repair  " 
(per  Mason,  J.,  Hutson  v.  New  York, 
5  Sandf.  289,  302;  and  see  Souther- 
land  V.  Jackson,  30  Maine,  462,  per 
Wells,  J.).  Any  question  as  to  the 
utility  of  the  road  is  not  to  be  regarded 
(Washington  Ice  Co.  v.  Lay,  103  Ind. 
48).  The  whole  subject  of  dedication 
is  treated  at  length  by  Dillon  (Mun. 
Corp.,  §§  626-653). 

2  Commonwealth  v.  Low,  3  Pick. 
408;  Jones  V.  Andover,  9  Id.  146; 
Commonwealth  v.  Newbury,  2  Id.  51 ; 
Ward  V.  Folly,  5  N.  J.  Law,  482.  A 
witness  for  plaintiff,  may  testify  that 
the  street  where  the  accident  occurred 
was  a  public  highway,  that,  according 
to  common  reputation  and  tradition, 
it  had  been  such  for  nearly  200  years, 
and  that  it  was  formerly  the  main 
street  of  the  city  (Hampson  v.  Taylor 
[R.  I.],  8  Atl.  Rep.  331). 
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its  being  a  public  highway.^  It  is  not  necessary,  in  order 
to  establish  an  obligation  on  the  part  of  the  city  or  town 
to  repair  a  highway,  to  prove  its  formal  adoption  or  accept- 
ance as  a  highway,^  if  it  has  been  actually  opened  and  the 


1  "  If  mere  user  can  make  a  road 
a  highway,  such  user  must  continue 
at  least  twenty  years "  (Matter  of 
Bridge,  loo  N.  Y.  642).  To  same 
effect,  Hull  u.  Richmond,  2  Woodb.  & 
M.  337 ;  Smith  v.  Northumberland,  36 
N.  H.  38;  Hall  V.  Manchester,  39  Id. 
295 ;  Chadwick  v.  McCausland,  47 
Maine,  342;  Williams  z/.  Cummington,- 
18  Pick.  312.  Twenty  years'  user  is 
conclusive  in  Wisconsin  (Lemon  v. 
Hayden,  13  Wise.  159;  Wyman  v. 
State,  Id.  663) ;  but  it  must  be  adverse 
(State  V.  Joyce,  19  Wise.  90).  In  Ver- 
mont and  Illinois  a  less  period  seems 
sufficient  (Whitney  v.  Essex,  42  Verm. 
520;  see  Champaign  2/.  Patterson,  50 
111.62).  Whether  a  public  highway, 
which  has  become  such  by  user,  ex- 
tended outside  of  the  traveled  path,  is 
a  question  for  the  jyiry  (Lawrence  "v. 
Mount  Vernon,  35  Maine,  100).  In 
New  York,  twelve  years'  user  was  held 
prima  facie  evidence  that  the  high- 
way was  open  by  authority  (Colden 
V.  Thurber,  2  Johns.  424).  In  Maine, 
it  has  been  held  that  ten  years'  user 
of  a  highway  is  not  sufficient  to  oblige 
a  town  to  keep  it  in  repair  (Estes  v. 
Troy,  5  Maine,  368),  though  twenty 
years'  user  is  (Todd  v.  Rome,  2  Maine, 
55;  Southerland  v.  Jackson,  30  Id. 
462).  In  Massachusetts,  the  fact  that 
the  owner  of  land  on  a  highway  had 
erected  a  building  or  solid  wall  stand- 
ing back  from  the  highway  and  that 
the  strip  between  such  building  or  wall 
and  the  highway  had  been  used  by 
the  public  for  more  than  twenty  years, 
was  held  not  conclusive  evidence  that 
the  strip  has  become  a  part  of  the 
highway  (Fall   River  Works  v.  Fall 


River,  no  Mass.  428).  As  to  high- 
ways becoming  such  by  prescription 
see  Stockwell^/.  Fitchburg,  no  Mass. 
305.  In  Kansas,  the  mere  use  of 
vacant  land  by  individuals  as  a  road, 
for  more  than  fifteen  years,  does  not 
constitute  a  highway  (State  v.  Horn, 
35  Kans.  717). 

2  Where  a  town  has  taken  charge 
of  a  public-way,  and  regulated  it  in 
the  same  manner  as  other  highways, 
it  cannot,  when  sued  for  defects  in  the 
way,  defend  by  alleging  an  original 
want  of  authority  to  establish  the  way 
as  a  highway,  or  the  want  of  statutory 
formalities  in  laying  it  out  (Mayor  v. 
Sheffield,  4  Wall.  189;  Houfe  i-.  Town 
of  Fulton,   34  Wise.   608;    Stark  v. 
Lancaster,  57  N.  H.  88 ;  Haywood  v. 
Charlestown,  43  N.  H.    61;  State  v. 
Raymond,  27  Id.  388 ;  Aurora  v.  Col- 
shire,  55  Ind.  484;  Aston  v.  Newton, 
134   Mass.    507).      To    same  effect, 
Clements  v.  West  Troy,  10  How.  Pr. 
199,  211,  mentioned  with  approval  in 
Holdane'Z'.  Cold  Spring,  23  Barb.  103, 
119;  Bissell  w.  N.  Y.  Central  R.  Co., 
26  Id.  630 ;  Gallagher  v.  St.  Paul,  28 
Fed.  Rep.  305.    A  failure  to  have  the 
road  recorded,  if  it  has  actually  been 
dedicated  and  accepted  by  public  user, 
is  immaterial  (Driggs  v.  Phillips,  103 
N.  Y.  77).     It  is  sufficient  to  produce 
a  copy  of  the  establishment  of  the  road 
as  a  public  highway,  without  proving 
all  the  proceedings  preliminary  to  lay- 
ing out  the  road  (Sage  v.  Barnes,  9 
Johns.  365).    The  duty  of  keeping  a 
public  street  in  a  safe  condition  does 
not  in  the  least  depend  upon  how  the 
street  became  a  public  highway  (Phelps 
V.  Mankato,  23  Minn.  276).     Where  it 
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public  permitted  or  invited  to  use  it ;  ^  though  it  has  been 
held  that  evidence  that  a  road  or  bridge  had  been  paid  for 
by  a  town,^  or  that  the  town  has  from  time  to  time  made 
repairs  upon  it,^  is  not  sufiScient  to  establish  the  town's 


was  undisputed  that  a  street  had  been 
open  to  its  full  width  for  about  forty 
years ;  that  it  was  one  of  the  principal 
streets  of  the  village,  extensively  used 
by  the  public ;  that  the  sidewalk  had 
been  laid  out  and  used  during  all  of 
that  time ;  that  water-mains  had  been 
laid  through  the  street ;  that  the  vil- 
lage had  assumed  jurisdiction  over  it ; 
and  that  curb-stones  had  been  placed 
along  the  sidewalks  at  the  expense  of 
the  village ;  Held,  evidence  from  which 
the  jury  could  properly  find  that  the 
street,  for  its  whole  width,  had  been 
dedicated  to  and  accepted  by  the  pub- 
lic, and  that  it  was  legally  and  lawfully 
one  of  the  streets  of  the  village  (Pom- 
frey  v.  Saratoga  Springs,  104  N.  Y. 
459;  citing  Cook  v.  Harris,  61  N.  Y. 
448;  People  V.  Loehfelm,  102  N.Y.  i). 
A  village  having  permitted  a  sidewalk, 
unsafe  in  construction  and  built  with- 
out its  authority,  to  remain  for  a  year; 
Held,  liable  for  an  injury  occasioned 
thereby  (Saulsbury  v.  Ithaca,  94  N. 
Y.  27).  So  where  a  city  passed  an 
ordinance  to  construct  a  sidewalk 
where  the  adjacent  land-owners  had 
laid  a  plank  walk,  the  city  was  held 
liable  for  a  defect  in  the  plank  walk 
(Oliver  v.  Kansas  City,  69  Mo.  79). 
So  a  town  is  liable  for  injuries  from  a 
defect  in  a  bridge  which  had  formerly 
been  a  toll-bridge,  but  had  been  per- 
mitted to  remain  open  for  a  year  as  a 
part  of  the  ordinary  line  of  travel 
(Bradbury  v.  Benton,  69  Maine,  194) ; 
and  where  the  margin  of  a  road  has 
been  allowed  by  a  town  to  become  a 
part  of  the  roadway,  the  town  is  liable 
for  injuries  resulting  from  its  use  (Pot- 
ter V.  Castleton,  53  Verm.  435). 


^  Bradbury  v.  Benton,  69  Maine, 
194,  and  cases  supra. 

2  Bhss  V.  Deerfield,  13  Pick.  102. 

^  Folsom  V.  Underbill,  36  Verm . 
580;  Whitney  v.  Essex,  42  Id.  520; 
Hayden  v.  Attleborough,  7  Gray,  338 ; 
Kellogg  V.  Northampton,  8  Id.  504; 
Codner  v.  Bradford,  3  Pinney, 259 ;  Mil- 
waukee V.  Davis,  6  Wise.  377  ;  Cham- 
paign V.  Patterson,  50  111.  62 ;  Com- 
monwealth V.  Petersham,  4  Pick.  119; 
Springfield  Milling  Co.  v.  Lane  county, 
S  Ore.  265 ;  Munn  v.  Pittsburgh,  40 
Penn.St.364  [the  case  of  a  sewer];  Ken- 
nedy t/.  Cumberland  [Md.],  9  Atl.  Rep. 
234.  In  Rex  V.  Leake  (5  Barn.  &  Ad. 
469, 482)  Parke,  J.,  said,  with  reference 
to  the  obligation  of  a  parish  to  repair: 
"  The  absence  of  repair  by  a  parish  is 
indeed  a  strong  circumstance  in  point 
of  evidence,  to  prove  that  the  road  is 
not  a  public  one  :  the  fact  of  repair  has 
a  contrary  effect,  but  the  conduct  of 
the  parish  in  acquiescing  or  refusing 
its  acquiescence  is,  in  my  opinion,  im- 
material in  every  point  of  view."  And 
Littledale,  J.,  said :  "  If  the  parish  have 
repaired  it,  it  furnishes  a  strong  infer- 
ence that  it  is  a  public  highway."  S.  P. 
Friese  v.  St.  Paul  [Minn.],  32  N.  W. 
Rep.  857.  The  use  of  a  road  for  public 
travel,  however  extensive  that  use  may 
be,  is  not  sufficient  to  constitute  such 
road  a  highway  by  adoption.  There 
must  be  in  addition  evidence  of  some 
act  of  the  town  recognizing  it  as  a 
highway,  as  putting  the  same  in  the 
rate  bills  of  the  highway  surveyor  ex- 
pending money  thereon,  shutting  up 
the  old  road,  having  no  other  avenue 
for  travel,  &c.  (per  Royce,  C.  J., 
Tower  v.  Rutland,  56  Verm.  28).    In 
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obligations  to  keep  it  in  repair.^  Wliere  the  repairs  were 
begun  and  continued  under  a  mistaken  notion  of  its  duty 
to  do  so,^  or  where,  at  the  time  the  repairs  were  made,  the 
duty  of  making  them  was  legally  binding  upon  another 
town  or  upon  a  private  person,  the  town  is  not  estopped 
from  denying  its  duty  to  repair.^  But  it  is  no  excuse  for 
permitting  an  obstruction  to  remain  in  a  street,  that  the 
obstruction  existed  before  the  street  came  under  the  con- 
trol of  the  defendant.* 


Maine  and  Massachusetts,  the  statute 
provides  that  a  town  which  has  made 
repairs  upon  a  highway  at  any  time 
within  six  years,  cannot  be  heard  to 
deny  the  location  thereof,  in  an  action 
against  it  for  injuries  caused  by  its 
non-repair.  It  is  competent,  in  order 
to  show  that  a  city  corporation  had 
exercised  authority  and  control  over  a 
strip  of  land  within  its  limits  as  a  pub- 
lic street,  to  prove  resolutions  of  the 
common  council,  after  the  accident, 
directing  the  removal  of  the  alleged 
defect  (Sewell  v.  Cohoes,  75  N.  Y. 
45).  To  same  effect,  Brennan  v.  St. 
Louis  [Mo.],  2  S.  W.  Rep.  481. 

1  An  indictment,  and  conviction 
thereon,  against  a  town  for  the  non- 
repair of  a  highway  is  very  strong,  if 
not  conclusive,  evidence  that  such  a 
highway  has  been  adopted  by  the 
town  (Blodgett  v.  Royalton,  14  Verm. 
288).  In  that  case  an  old  road  was 
discontinued,  and  a  new  road  was  laid 
and  worked  and  opened  for  travel. 
Held,  that  this  was  evidence  that  the 
new  road  was  opened  by  the  town, 
and  intended  for  public  use. 

2  Rex  V.  Edmonton,  i  Mood.  & 
R.  24. 

^  The  fact  that  a  village  has  occa- 
sionally made  slight  repairs  upon  a 
bridge  which  the  town  is  bound  to 
maintain,  will   not    relieve   the  town 


from  Hability,  nor  transfer  it  to  the 
village  (Spearbracker  v.  Larrabee,  64 
Wise.  573).  As  to  duty  of  town  with 
respect  to  an  abandoned  turnpike,  see 
Reed  v.  Cornwall,  27  Conn.  48 ;  Bar- 
ton V.  MontpeHer,  30  Verm.  650; 
Bryant  v.  Biddeford,  39  Maine,  193. 

*  Nelson  v.  Canisteo,  100  N.  Y. 
89  [a  hatchway  projecting  over  a  side- 
walk, allowed  to  remain  after  defend- 
ant's incorporation].  When  the  boun- 
daries of  a  municipal  corporation  are 
extended  so  as  to  take  in  other  terri- 
tory, the  corporation  is  under  the  same 
obligation  with  respect  to  the  streets 
of  the  annexed  district  as  it  is  with 
respect  to  those  of  other  parts  of  its 
territory  (Richards  v.  New  York,  48 
N.  Y.  Superior,  315).  A  county  road 
used  as  a  public  highway  ran  through 
land  annexed  to  the  city.  The  city 
continued  to  treat  it  as  a  highway. 
The  road  was  held  to  be  a  public  high- 
way, although  the  city  had  never  form- 
ally accepted  it  as  such  (Steubenville 
V.  King,  23  Ohio  St.  610).  s.  P.  Scran- 
ton  V.  Catterson,  94  Penn.  St.  202 
[water-plug  placed  in  a  street  by  a 
water  company  prior  to  the  city's  in- 
corporation: city  hable];  Mead  v. 
Derby,  40  Conn.  205  [town  liable  for 
road  though  lying  within  a  chartered 
borough]. 
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§  335-  Commencement  of  liability  limited  by  statute- 
Responsibility  for  the  condition  of  a  highway  begins  the 
moment  the  way  is  actually  opened  for  public  travel, 
though  the  time  allowed  by  statute  for  its  construction 
may  not  have  expired.^  It  is  the  opening  of  the  road  to 
the  public  use,  and  not  the  expiration  of  the  period  allowed 
for  its  completion,  which  determines  the  commencement 
of  any  liability  for  its  unsafe  condition.  Hence  a  town  is 
not  liable  for  an  injury  to  one  traveling  on  a  road,  even 
after  the  time  limited  for  its  completion,  provided  the 
public  was  notified,  by  barriers  or  other  sufficient  means, 
that  the  way  was  not  open  for  public  use.^  Vyhere  the 
making  of  the  entire  road  is  a  condition  precedent  to  any 
part  of  it  becoming  a  highway,  reparable  by  the  public,  no 
liability  attaches  until  the  whole  road  is  completed ;  and 
where  only  a  part  of  it  is  completed,  the  district  in  which 
such  completed  part  lies  is  not  liable  for  its  non-repair.'* 

§  336.  When    obligation    ceases.— The  obligation   of  a 
town  to  maintain  a  highway  in  repair  ceases  on  the  dis- 

^  Blaisdell  v.  Portland,  39  Maine,  public  and  used  by  them,  and  then  it 

113;  Bradbury  v.  Benton,  69  Id.  194 ;  was  their  duty,  if  they  did  not  mean  to 

see  Bliss  v.  Deerfield,  13  Pick.  102.  consider  the  town  liable  for  the  safe 

^  In  Drury  v.  Worcester  (21  Pick.  condition  of  the  road,  to  replace  such 
44),  the  time  for  construction  expired  barriers,  and  adopt  such  other  means 
on  June  l,  but  the  town  selectmen  re-  of  preventing  the  use  of  it  by  the  pub- 
fused  to  accept  and  open  the  road  be-  lie  as  to  indicate  that  it  was  not  an 
cause  their  contractors  had  not  fin-  open  highway,  and  not  having  done 
ished  the  railings  on  the  embank-  this  the  town  was  responsible  for  the 
ments.  On  Aug.  5,  the  contractors  consequences."  See  Lowell  v.  Mos- 
claimed  that  the  work  was  complete,  cow,  12  Maine,  300  [town  not  liable  for 
and  removed  all  barriers  so  that  the  condition  of  road  in  course  of  con- 
road  appeared  to   be   open   and  the  struction]. 

public  used  it;  on  Aug.  11,  plaintiff's  ^  Rex  v.  Cumberworth,  3  Bam.  & 

horse  took  fright  and  ran  down  an  Ad.  108.     In  Pennsylvania,  if  one  ob- 

embankment  which  was  not  railed,  structs   a  road  approved  of  by  the 

Shaw,  C.  J.,  said:  "Under  these  cir-  court,  though  only  partially  opened, 

cumstances  we  are  of  opinion  that  the  he  is  liable  to  the  penalty  under  the 

town  had  constructive  notice  that  the  statute  (Calder  v.  Chapman,  8  Penn. 

highway  was  actually  opened  to  the  St.  522). 
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continuance  of  the  road  as  a  highway/  or  on  the  super- 
sedure  of  the  road,  and  the  assumption  of  the  duty  of  its 
repair  by  another,  under  a  lawful  authority.^  Thus,  when 
a  highway  is  superseded  by  a  plank-road,  laid  upon  it  by  a 
private  corporation,  taking  toll,  the  town  in  which  it  lies 
is  not  responsible  for  its  defects.^  But,  in  such  a  case,  the 
substitution  must  be  completed  before  the  liability  of  the 
town  ceases,  and,  in  the  meantime,  the  duty  of  maintaining 


*  Tinker  v.  Russell,  14  Pick.  279. 
And  this,  although  the  road,  after  its 
discontinuance,  was  repaired  by  the 
town  surveyor  (lb. ;  and  see  State  v. 
Broyles,  I  Bailey,  Law,  135).  Notice  of 
discontinuing  a  road  need  not  be  given 
to  the  towns,  under  the  Vermont 
statute  (Ex  parte  Bostwick,  i  Aik. 
216).  In  New  York,  highways  dis- 
used for  six  years  cease  to  be  high- 
ways (I  Rev.  Stat.  520,  §  99,  as 
amended  by  Laws  of  1861,  ch.  311). 
See  Amsbey  v.  Hinds,  46  Barb.  622 ; 
Drake  v.  Rogers,  3  Hill,  604.  It  is 
held  that  a  highway  has  not  been 
'■^opened  and  worked  viithm  six  years 
from  the  time  of  its  being  so  laid  out, "  ' 
within  the  meaning  of  the  laws  of  1861, 
unless  it  has  been  opened  over  its 
entire  route,  and  worked  sufficiently 
to  be  passable  for  public  travel 
(Beckwith  v.  Whalen,  70  N.  Y.  430). 
But  when  about  one  half  of  the  length 
of  a  road,  as  laid  out,  was  opened  and 
worked  so  as  to  be  passable  for  teams, 
and  was  placed  in  a  road  district,  and 
the  adjoining  owners  were  assessed 
for  labor  thereon,  Held  to  be  a  high- 
way, though  the  other  half  had  never 
been  opened  or  worked  (Vandemark 
V.  Porter,  40  Hun,  397).  The  dis- 
continuance of  a  highway  is  not  pre- 
vented by  the  failure  of  the  town  clerk 
to  post  a  notice  of  the  order,  as  re- 
quired by  the  statute  (Engleman  v. 
Langhorst,  26  N.  Y.  Weekly  Dig.  242). 
A  highway  once  established  does  not 


cease  to  be  such  until  it  has  been  dis- 
continued by  the  proper  authorities; 
the  occupation  of  it  by  an  individual  is 
not  a  nuisance,  and  though  it  continues 
twenty  years,  it  does  not  give  him  title 
(Driggs  V.  Phillips,  103  N.  Y.  77),  but 
if  such  occupation  be  acquiesced  in 
for  more  than  twenty  years,  it  will 
create  such  a  presumption  of  abandon- 
ment by  the  public  authorities  as  may 
estop  them  from  instituting  criminal 
prosecutions  for  obstructing  the  high- 
ways (Hamilton  w.  State,  106  Ind.  364). 
When  the  county  commissionets  per- 
mitted a  railroad  company  to  occupy 
a  highway  for  thirty  years,  the  cuts 
and  fills  in  some  places  covering  the 
entire  way,  and  the  authorities  exer- 
cised no  supervision  over  it,  and  the 
public  did  not  usually  travel  it ;  Held, 
that  the  jury  were  justified  in  .finding 
that  it-  was  abandoned  as  a  high- 
way, and  that  the  company  should 
maintain  the  fences  (Louisville,  &c. 
R.  Co.  V.  Shanklin,  98  Ind.  573).  See 
also  Louisville,  &c.  R.  Co.  v.  White, 
94  Ind.  257;  Louisville,  &c.  R.  Co.  v. 
Pixley,  Id.  603. 

^  Where  a  town  is  bound  to  keep 
a  road  in  repair,  it  cannot  escape  from 
this  obligation  by  turning  over  the 
control  of  the  road  to  other  local 
authorities  (Mechanicsburg  v.  Mere- 
dith, 54  111.  84). 

'  Davis  V.  Lamoille  Plank  Road 
Co.,  27  Verm.  602 ;  but  compare  Reed 
V.  Cornwall,  27  Conn.  48. 
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the  highway  rests  upon  the  town.^  The  fact  that  a  rail- 
road company  has  erected  a  bridge  over  a  public  crossing 
in  a  city,  does  not  therefore  relieve  the  city  from  its  duty 
to  keep  such  bridge  in  a  safe  condition  for  public  travel, 
or  from  liability  to  persons  sustaining  injury  by* reason  of 
its  defective  condition? 

§  337.  .Duty  to  repair  highways  wholly  statutory.— At 
common  law,  no  action  can  be  maintained  for  an  injury 
caused  by  the  non-repair  of  a  highway.^     The  duty  of  con- 


"1  Barber  v.  Essex,  27  Verm.  63. 
The  location  of  a  railroad  across  a 
public -highway,  in  pursuance  of  the 
power  conferred  by  the  charter  of  the 
railroad  company,  does  not,  while  the 
railroad  is  in  process  of  construction 
at  that  point,  operate  as  a  discontinu- 
ance of  the  highway,  but  only  as  a 
temporary  suspension  of  its  use  (Wil- 
lard  V.  Newbury,  22  Verm.  458).  The 
town,  in  such  case,  during  the  tem- 
porary obstruction  of  the  highway  by 
the  construction  of  the  railroad,  must 
provide  a  suitable  by-way  for  the 
public,  and  use  all  proper  and  reason- 
able precautions  to  prevent  travelers 
from  passing  upon  the  highway  while 
it  remains  unsafe  Q-h.).  See  the  next 
chapter. 

2  Tiemey  w.  Troy,  41  Hun,  120; 
People  V.  Brooklyn,  65  N.  Y.  349. 

3  Whitaker's  Smith  on  Negl.,  108, 
and  cases  cited ;  Dillon  on  Municipal 
Corp.,  §  997.  More  frequently  in 
England  than  this  country  the  burden 
of  repairing  a  highway  is  cast  upon  a 
particular  person  or  corporation,  by 
prescription  or  immemorial  usage 
(Regina  v.  Birmingham,  &c.  R.  Co.,  3 
Q.  B.  223 ;  Rex  v.  Ecclesfield,  i  Barn. 
&  Ad.  359;  Rex  V.  Hendon,  4  Barn. 
&  Ad.  628 ;  Rex  v.  Yorkshire,  2  East, 
253,  note).  Where  a  manor  is  held 
by  the  service  or  tenure  of  repairing  a 


common  bridge  or  highway,  every 
tenant  is  liable  for  its  want  of  repair 
(Regina  v.  Duchess  of  Bucklugh,  i 
Salk.  358).  Where  the  lands  charged 
are  occupied  by  a  person  not  the 
owner,  such  occupier  is  primarily  re- 
sponsible to  the  public  for  the  repairs, 
but  may  demand  reimbursement  from 
the  owner  (Baker  v.  Greenfield,  3  Q. 
B.  148).  If  one  merely  removes  an 
encroachment  on  a  highway,  and  once 
repairs  that  part  of  the  highway  which 
was  injured,  he  cannot  be  required  to 
continue  to  repair  (Rex  v.  Skinner,  5 
Esp.  219).  To  an  indictment  against 
a  parish  for  non-repair  of  a  highway 
lying  within  it,  a  plea  that  the  inhabit- 
ants of  another  parish  have  repaired, 
and  been,  accustomed  to  repair,  and 
of  right  ought  to  have  repaired,  was 
held  bad,  as  it  did  not  show  any  con- 
sideration (Rex  V.  St.  Giles,  5  Maule 
&  S.  260).  In  Massachusetts,  a  town 
may  become  liable  by  prescription  for 
the  repair  of  a  highway,  and  for  an 
injury  resulting  to  a  traveler  from  a 
failure  to  repair  (Stockwell  v.  Fitch- 
burg,  no  Mass.  305).  In  this  case 
the  highway  had  been  re-located,  and 
it  was  held  that  the  time  in  which  to 
create  liability  by  prescription  did  not 
begin  to  run  until  after  the  re-location 
of  the  highway. 
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structing  and  maintaining  highways  is  cast  by  the  statute, 
either  expressly  or  by  necessary  implication,  upon  munici- 
pal or  ^uasz-municipa\  corporations,  or  upon  public  officers, 
or  it  is  assumed  by  private  parties  as  a  condition  of  the 
grant  of  a  franchise,  such  as  turnpikes,  plank-roads,  etc.  If 
no  such  duty  is  imposed  or  assumed,  there  is,  of  course, 
no  liability  for  its  violation.^  Each  state  has  a  highway 
system  of  its  own,  differing  more  or  less  in  the  'details  of 
its  organization,  and  the  nature  of  the  duties  imposed 
from  those  of  other  states.  In  some  of  the  states  the 
statutes  declare  towns,  cities,  and  counties,  as  the  case  may 
be,  io  be  liable  for  a  violation  of  their  statutory  duties  in 
respect  to  the  repair  of  highways,  to  any  person  who  may 
sustain  damage  in  consequence  of  such  breach  of  duty. 
In  actions  brought  under  such  statutes,  it  is  manifest  that 
questions  of  care  or  want  of  care  on  the  part  of  the  de- 
fendant, do  not  arise  ;  it  is  no  defense  that  the  greatest 
degree  of  care  and  diligence  was  exercised  in  keeping  the 

'  Monk  V.  New  Utrecht,   104  N.  to  repair  the  road.     A  duty  or  obliga- 

Y.  557;  People  v.  Supervisors,   &c.,  lion  once  fixed  upon  a  party,  involves 

93  Id.  397;  Hill  v.  Supervisors,  &c.,  a  corresponding  liability  to  pay  dam- 

12  Id.  52;  People  V.  Commissioners,  ages  resulting  from  a  neglect  of  such 

&c.,  7  Wend.  474;  Riddle  z/.  Proprie-  duty"   (Wilson    v.  Jefferson   county, 

tors  of   Locks,   &c.,   7    Mass.     160;  13  Iowa,  181).     "  It  is  not  enough  to 

Mower  v.  Leicester,  9  Id.  247 ;  Hill  v.  show  that  the    defendant    has   been 

Boston,    122    Id.    344;    Bigelow    v.  guilty  of  negligence,  without  showing 

Randolph,  14  Gray,  541 ;  Chidsey  v.  in  what  respect  he  was  negligent,  and 

Canton,  17  Conn.  475  ;  Reed  v.  Bel-  how  he  became  bound  to  use  care  to 

fast,  20  Maine,  246 ;  Ball  v.  Winches-  prevent  injury  to  others  "  (per  Willes, 

ter,  32  N.  H.  435 ;  Eastman  v.  Mere-  J.,  in  Gautret  v.  Egerton,  L.  R,  2  C.  P. 

dith,  36  Id.  295;  Noble  v.  Richmond,  371,  374).     "  Negligence  alone  will  not 

31  Gratt.  271 ;  Hull  v.  Richmond,  2  do,   unless  some    breach   of  duty  is 

Woodb.  &  M.  337 ;  Commonwealth  v.  shown  "  (per  Byles,  J.,  Collis  v.  Selden, 

Hopkinsville,  7  B.  Monr.  38;  Com-  L.   R.   3  C.  P.  495,  498).     And  see 

missioners   v.  Martin,    4   Mich.   557.  Winterbottom  7/.  Wright,  10  Mees  & 

"Negligence  can  be  predicated  of  the  W.  109;  Alton  v.  Midland  R.  Co.,  19 

conduct  of  a  person  in  respect  to  the  C.  B.  N.  S.  213 ;  Southcote  v.  Stanley, 

state  of  repair  of  a  highway  only  in  so  i  Hurlst.  &  N.  247 ;  Gibson  v.  Preston, 

far  as  such  conduct  amounts  in  law  to  L.  R.  5  Q.  B.  218 ;  and  ante,  %\  8,  282, 

a  breach  of  some  obligation  on  his  part  288-290. 
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road  in  question  in  a  fit  state  for  travel,  if,  notwithstanding 
such  care,  the  road  was  still  defective.^  It  is  only  neces- 
sary, in  such  an  action,  to  prove  the  existence  of  the  de- 
fect, and  that  the  injury  was  occasioned  thereby.^ 

§  338.  Statutory  liability  for  non-repair.— Statutes  impos- 
ing such  an  absolute  liability  exist  in  Maine,®  where  re- 
covery may  be  had  for  an  injury  through  "  any  defect  or 
want  of  repair  "  of  any  highway;  in  New  Hampshire,*  for 


>  Horton  v.  Ipswich,  12  Cush.  488. 
The  rule  laid  down  in  the  leading 
cases  was  enforced  in  favor  of  plaintiff 
who  tripped  over  a  plank  projecting 
above  a  gravel  sidewalk,  in  George 
V.  Haverhill  (no  Mass.  506);  and 
adopted  also  in  Bodwell  v.  North 
Andover  (Id.  511). 

*  Merrill  v.  Hampden,  26  Maine, 
234;  Tripp  V.  Lyman,  37  Id.  250; 
Howe  V.  Castleton,  25  Verm.  162. 
' '  The  existence  of  the  defect,  and  the 
lapse  of  24  hours,  or  a  less  time,  with 
reasonable  notice  of  the  defect,  com- 
plete the  conditions  of  liability.  It  is 
of  no  consequence  whether  that  which 
constitutes  the  defect  arose  from 
causes  for  which  the  town  is  respon- 
sible, and  over  which  it  had  control, 
or  from  natural  and  general  causes, 
such  as  storms,  floods,  hurricanes, 
accident,  or  gradual  and  imperceptible 
change  and  decay.  The  fault  for 
which  the  town  is  chargeable  consists 
in  permitting  the  defect  to  remain,  not 
in  causing  it  to  e.xist.  It  is  not  enough 
for  the  exemption  of  the  town,  that  it 
has  exercised  reasonable  care,  or  even 
the  utmost  diligence,  to  make  its  ways 
safe,  if  they  are  in  fact  not  so  "  (Bil- 
lings V.  Worcester,  102  Mass.  329). 
See  alsoHutchins  v.  Littleton,  124  Id. 
289;  Hodgkins  «/.  Rockport,  116  Id. 
573.  "  The  statute  does  not  make  the 
liability  depend  upon  the  question  of 
diligence  or  want  of  it  on  the  part  of 


the  town.  It  is  nevertheless  true,  that 
there  may  be  circumstances  in  which 
the  question  of  proper  care  or  dili- 
gence on  the  part  of  the  town  may  be 
taken  into  consideration  in  determin- 
ing its  liability.  This  happens  in  those 
cases,  and  those  only,  where  the  high- 
way has  become  suddenly  insufficient 
or  out  of  repair  by  reason  of  some 
action  of  the  elements,  such  as  winds, 
rains,  floods,  heavy  falls  of  snow,  and 
the  like,  and  the  question  comes  up 
whether  the  authorities  of  the  town 
had  notice,  or  sufficient  time  had 
elapsed  for  them  with  reasonable  dili- 
gence to  have  acquired  knowledge  of 
the  insufficiency,  and  to  have  put  the 
road  in  repair,  and  by  other  means  to 
have  guarded  against  and  prevented 
the  injury"  (Dixon,  C.  J.,  Ward  w. 
Jefferson,  24  Wise.  342).  S.  P.  Bums 
V.  Elba,  32  Id.  610. 

3  Rev.  Stat.  1882,  ch.  18,  §  80. 
No  town  is  liable  to  a  person  on  foot, 
for  injuries  on  account  of  snow  or  ice 
on  any  sidewalk  or  cross-walk,  nor  on 
account  of  its  slippery  condition  (lb. 
§  83).  The  liability  of  the  town  de- 
pends upon  its  officers  having  had  24 
hours  actual  notice  of  the  defect  or 
want  of  repair  causing  the  injury,  and 
the  recovery  is  limited  to  $2,000. 

*  Gen.  Laws  of  1878,  ch.  75,  §§  1-3. 
Towns  are  liable  for  damages  happen- 
ing from  snow  incumbering  highways, 
or  from  any  other  defect  (lb.,  §  2). 
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damages  by  reason  of"  any  obstruction,  defect,  insufficiency 
or  want  of  repair  which  renders  the  highway  unsuitable  for 
travel ; "  in  Rhode  Island,'  for  injuries  to  any  person  by 
reason  of  neglect  to  keep  the  highway  "  in  good  repair" 
and  "  safe  and  convenient ;  "  in  Connecticut,^  for  injuries 
"  by  means  of  a  defective  road  or  bridge  ;"  in  Wisconsin,'' 
for  any  damage  "  by  reason  of  the  insufficiency  or  want 
of  repair  of  any  bridge,  sluice-way  or  road."  Similar  pro- 
visions were  contained  in  the  statute  of  Massachusetts* 
until  1877,  and  in  those  of  Vermont  ^  until  1880.     By  a 


'  Pub.  Stat.,  1882.  tit.  10,  §  14. 

2  Gen.  Stat.,  1875,  ch.  7,  p.  232, 
§10. 

»  Rev.  Stat.,  1878,  §  1339,  as 
amended,  Laws  of  1885,  ch.  454. 
The  amount  of  recovery  is  limited  to 
$3,000. 

"  By  the  statute  in  force  in  1877,  a 
town's  Uability  for  injuries  caused  by 
a  defect  in  a  highway,  was  limited  to 
cases  where  it  had  notice  of  the  par- 
ticular defect,  or  such  defect  had 
existed  for  twenty-four  hours  previous 
to  the  happening  of  the  accident  (Mass. 
Gen.  Stat.,  c.  44,  §  22).  Under  the 
statute,  it  was  held  that  the  town's 
liability  was  absolute,  if  the  defects 
had  existed  24  hours  (Monies  v.  Lynn, 
124  Mass,  165).  The  present  statute 
is  as  follows :  "  If  any  person  receives 
or  suffers  bodily  injury  or  damage  in 
his  property  through  a  defect  of  want 
of  repair,  or  of  sufificient  railing  in  or 
upon  a  highway,  town-way,  causeway 
or  bridge,  which  might  have  been  pre- 
vented by  reasonable  care  and  dili- 
gence on  the  part  of  the  county,  town, 
place,  or  persons  by  law  obliged  to 
repair  the  same,  he  may  recover  in 
the  manner  hereinafter  provided,  of 
the  said  county,  town,  place  or  persons 
the  amount  of  damage  sustained 
thereby,  if  such  county,  town,  place 
or  persons  had  reasonable  notice  of  the 


defect,  or  might  have  had  notice  there- 
of by  the  exercise  of  proper  care,  and 
diligence  on  their  part;  but  no  such 
damage  shall  be  recovered  by  a  person 
whose  carriage  and  load  thereon  ex- 
ceed the  weight  of  six  tons"  (Pub. 
Stat.,  ch.  52,  §  18).  See  Rooney  v. 
Randolph,  128  Mass.  580;  Hayes  v. 
Cambridge,  136  Id.  402;  s.  C.  138  Id. 
461 ;  Hanscom  z/.  Boston,  141  Id.  242; 
Post  V.  Boston,  141  Id.  189;  Olson  v. 
Worcester,  142  Id.  536.  In  Flanders 
V.  Norwood  (141  Id.  17),  a  town  was 
held  not  liable  for  an  injury  caused  to 
a  traveler  by  the  obstruction  of  a  high- 
way by  a  railroad  bridge,  because  the 
selectmen  had  done  all  they  could 
legally  do  to  have  the  obstruction  re- 
moved. 

"  Until  1880,  the  statute  of  Ver- 
mont was  :  "  If  any  special  damage 
shall  happen  to  any  person,  his  team, 
carriage  or  other  property,  by  means 
of  the  insufficiency  or  want  of  repairs 
of  any  highway  or  bridge  in  any  town 
which  such  town  is  liable  to  keep  in 
repair,  the  person  sustaining  such 
damage  shall  have  the  right  to  recover 
the  same  in  an  action  on  the  case,  in 
any  court  proper  to  try  the  same '' 
(Gen.  Stat.,  ch.  25,  §  41).  In  1880, 
this  statute  was  repealed  (Laws  1880, 
No.  62,  as  amended  by  Laws  1882, 
No.  13);    but  it  was  provided   that 
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New  Jersey^  statute,  made  applicable  to  certain  counties 
only,  townships  are  made  liable  for  any  damage  happening 
"  by  means  of  the  insufficiency  or  want  of  repairs  "  of  their 
respective  roads  and  bridges.  In  South  Carolina,^  each 
county  is  liable  for  any  injury  or  damage  through  "  a  de- 
fect in  the  repair  of  a  highway,  causeway  or  bridge,"  and 
in  West  Virginia,*  damages  sustained  "  by  reason  of  a 
public  road  or  bridge  in  a  county,  or  of  a  street,  sidewalk 
or  alley  in  an  incorporated  city,  village  or  town,  being  out 
of  repair,"  are  recoverable  against  the  county,  city,  village 
or  town  in  which  the  road,  street,  etc.,  may  be  :  except  that 
incorporated  cities,  villages  and  towns  are  not  subject  to 
such  liability,  unless  their  charters  require  them  to  keep 
their  streets,  etc.,  in  repair.  In  Michigan,*  each  township, 
village,  city  or  corporation,  whose  corporate  authority 
extends  over  highways,  and  whose  duty  it  is  to  keep  the 
same  in  good  repair,  is  liable  for  an  injury  "by  reason  of 
the  neglect  to  keep  such  public  highways,  etc.,  in  good  re- 
pair, and  in  a  condition  reasonably  safe  and  fit  for  travel." 
It  has  been  held  in  Maine,^  New  Hampshire,^  Massachu- 
setts,''  and  Connecticut,^  that  under  their  statutes  towns  are 

"  this  act  shall  not  release  towns  from  well  as  its  strength.    Held,  no  error, 

liability  for  damages  arising  from  the  The  statute  exempts  towns  from  lia- 

insufficiencv  of  any  bridge,  culvert,  or  bility  for  injuries  caused  by  the  defec- 

sluice."      in    Willard    v.   Sherborne  tive  condition  of  "  winter  roads." 
[Verm.]  (8  Atl.  Rep.  735),  defendant  '  Revision  of  1887,  p.  1017,  §§  20, 

requested  the  court  to  charge  the  jury,  21. 

in  substance,  that,  under  the  highway  ^  Gen.  Stat.,  1882,  §  1087. 

law  of  1882,  towns  were  not  liable  for  ^  Code,  1884,  ch.  43,  §  53. 

damages  on  bridges,   occasioned  by  »  Howell's  Stat.,  1882,  §§  1442-3- 

there  being  no  railing  or  muniment  to  '  Reed  v.  Belfast,  20  Maine,  246; 

prevent  travelers  from  going  off  the  Sandford    v.   Augusta,    32    Id.    536; 

bridge   The  court  refused  so  to  charge,  W^eeks  v.  Shirley,  33  Id-  271- 
and  charged,  in   substance,  that  the  «  Ball  z/.  Winchester,  32  N.  H  435; 

statute  of  1882,  No.  13,  left  the  obliga-  Griffen  v.  Sanbomton,  44  Id-  246. 
tion  of  the  town  just  as  it  was,  as  to  '  Harwood  v.  Lowell,  4  Cush.  310; 

the  bridge   in    question,    under    the  Smith  t/.  Dedham,  8  Id.  522 ;  Brailey 

General  Statutes,  and  that  the  town  v.  Southborough,  6  Id.  141 ;  Holman 

was  bound  to  keep  the  bridge  in  suflR-  v.  Townsend,  13  Mete.  297. 
cient  condition  as  to  its  railings,  as  «  Chidsey  v.  Canton,  17  Conn.  475- 
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liable  only  for  injuries  suffered  by  persons  using  the  high- 
way, and  not  for  damages  sustained  in  consequence  of  not 
being  able  to  use  it,  nor  in  consequence  of  not  being  able 
to  use  it  without  additional  trouble. 

§  339.  Implied  liability  for  non-repair.— In  all  the  other 
states,  so  far  as  we  have  been  able  to  ascertain,  the  duty 
of  maintaining  highways  is  imposed  upon  certain  public 
officers  variously  designated,  or  upon  incorporated  town- 
ships or  counties;  the  liability  of  whom  for  a  breach 
of  such  duty,  not  being  expressly  declared  by  statute, 
is  generally — depending  upon  a  true  construction  of 
the  statute — held  to  follow  as  matter  of  law.  But  such 
liability  is  based  upon  the  negligence  of  the  defend- 
ant, which  must,  in  every  case,  be  affirmatively  shown,  to 
entitle  the  plaintiff  to  a  verdict ;  the  mere  existence  of  an 
obstruction  or  other  defect  in  the  highway,  and  a  conse- 
quent injury,  are  not  enough.  We  have  sufficiently 
treated  this  subject  in  the  chapter  on  Municipal  Corpora- 
tions.^ 

Otherwise,  under  the  Rhode  Island  1881,  the  several  ^ow«j  were  declared 
statute  (Williams  v.  Tripp,  11  R.  I.  to  be  liable  for  all  damages  to  person 
447).  or  property  by  reason  of  defective  high- 
^  See  §§  281,  288-290;  and  Warren  ways  or  bridges,  "in  cases  in  which 
V.  Wright,  3  111.  App.  602 ;  Landolt  v.  the  commissioner  or  commissioners  of 
Norwich,  37  Conn.  615;  Hodge  v.  highways  of  said  towns  are  now  liable 
Bennington,  42  Verm.  450.  As  to  in  law  therefor,  instead  of  such  corn- 
implied  liabilities  of  counties  in  Penn-  missioner  or  commissioners  of  high- 
sylvania^  Maryland^  Indiana  and  ways''  (Laws  of  1881,  ch,  700,  §  i). 
Iowa,  see  ante,  §  257 ;  their  non-Ha-  This  statute  has  been  held  not  un- 
bility  in  other  states,  see  ante,  §  256.  constitutional  on  the  claim  that  the 
In  New  York,  prior  to  1 881,  towns  in  legislature  has  no  power  to  charge 
their  ^aa«-corporate  character  had  the  property  of  citizens  with  the  con- 
no  control  over  highways  and  were  sequences  of  the  misconduct  and 
not  liable  for  defects  therein.  All  negligence  of  highway  commissioners 
highways,  the  control  of  which  was  (Bid well  v.  Murray,  40  Hun,  190). 
not  given  to,  or  assumed  by,  incorpo-  See  Monk  v.  New  Utrecht,  104  N.  Y. 
rated  cities  and  villages,  were  repair-  552;  People  v.  Town  Auditors,  etc., 
able  by  Highway  Commissioners,  who  74  Id.  310;  People  v.  Ulster  Co.  Sup- 
were,  of  course,  liable  for  their  own  ervisors,  93  Id.  397.  It  is  the  duty 
negligence  in  the  discharge  of  official  of  commissioners  of  highways  to  have 
duty  in  that  regard;  but  by  the  statute  of  the  general  supervision   of   highways 
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§  340.  Liability  of  road-officers.— The  duties  of  road- 
officers  are  prescribed  by  statute  in  general  but  compre- 
hensive terms ;  and  for  a  breach  of  duty,  they  are  usually 
declared  to  be  subject  to  indictment,^  and,  in  some  statutes, 


and  bridges  within  their  respective 
towns,  and  to  give  directions  to  the 
overseers  for  the  repair  of  the  same, 
and  as  to  the  manner  in  which  it 
shall  be  done  (i  Rev.  Stat.  501,  §  i). 
The  overseers  are  subordinate;  their 
duties  are  to  perform  the  injunctions 
of  the  commissioners,  and  they  are 
made  subject  to  penalty  for  refusal  or 
neglect  (i  Rev.  Stat.  504).  An  over- 
seer, however,  is  bound  to  remove  ob- 
structions, although  not  especially 
directed  to  do  so  by  the  commissioners 
(M'Fadden  v.  Kingsbury,  11  Wend. 
667 ;  see  Beach  v.  Furman,  9  Johns. 
229). 

1  In  Tennessee,  the  corporation  of 
a  town  may  be  indicted  and  fined  for 
permitting  the  streets  to  remain  out 
of  repair,  but  the  officers  of  the  cor- 
poration are  not  individually  respons- 
ible for  such  non-feasance  (State  v. 
Barksdale,  5  Humph.  154;  Hill  v. 
State,  4  Sneed,  443).  In  South 
Carolina,  the  whole  board  of  com- 
missioners, and  not  one  alone,  should 
be  indicted,  in  case  of  neglect  to  re- 
pair their  highways  (State  v.  Chappell, 
2  Hill  [S.  C],  391 ;  see  State  z/.  Broyles, 
I  Bailey  Law,  134).  But  a  suit  may 
be  maintained  against  one  of  several 
highway  commissioners  for  an  act  of 
negligence  imputable  to  all  (Babcock 
V.  Gifford,  29  Hun,  186).  See  Boots 
V.  Washburn,  79  N.  Y.  207  [must  be 
sued  in  name  of  office] ;  Tearney  v. 
Smith,  86  111.  391  [they  ^x^  personally 
responsible].  In  Alabama,  a  remedy 
for  injuries,  sustained  by  reason  of 
defects  in  highways,  is  given  on  the 
bond  of  the  builders,  or  in  case 
of  no  bond,  against  tlie  county  (Code, 
§   1203).     And  the  corporate  officers 


of  incorporated  towns  and  cities 
are  indictable  for  a  misdemeanor,  if 
streets  are  out  of  repair  more  than 
ten  days  (Code,  §  1175).  In  Missouri, 
overseers  of  highways  are  required  to 
spend  in  the  repair  of  roads  all  the 
money  coming  into  their  hands,  and, 
for  willful  neglect  to  keep  them  in  re- 
pair, or  to  put  up  finger-boards,  &c., 
"shall  be  liable  for  the  amount  of 
damages  caused  by  his  neglect,  after 
having  notice,''  &c.,  or  forfeit  and  pay 
a  fine  (Gen.  Stat.  296,  §  46).  In 
North  Carolina,  overseers,  for  neglect 
to  keep  roads  and  bridges  clear  and 
in  repair,  are  subject  to  forfeiture, 
and  "  hable  for  such  damages  as  may 
be  sustained"  (Rev.  Code,  537,  chap, 
loi,  §  21 ;  see  Hathaway  v.  Hinton,  i 
Jones'  Law,  243 ;  Kinsey  v.  Jones,  8 
Id.  186).  In  Ohio,  supervisors  are 
liable  to  a  fine  for  neglect  to  perform 
the  duties  of  their  office  (2  Rev.  Stat. 
1316,  §  40).  So  in  Mississippi  (Code, 
§  253),  and  in  Delaware  (Rev.  Code, 
178,  §  32).  In  Georgia,  overseers  are 
to  cause  the  roads  to  be  well  worked 
and  repaired,  and,  for  neglect  to  do  so, 
are  subject  to  fine,  and  action  for 
damages  at  the  suit  of  any  person  in- 
jured by  such  neglect  (Cobb's  Geo. 
Stat.  500,  §4;  504,  §  6).  In  Illinois, 
each  supervisor  is  "to  cause  all  the 
public  roads  in  his  district  to  be  kept 
well  cleared,  smooth,  and  in  good 
repair,"  and,  for  failure  to  do  so,  is 
liable  to  indictment  (i  111.  Rev.  Stat. 
562,.  §  14).  In  Indiana,  nearly  the 
same  statute  exists  (see  Lynn  v. 
Adams,  2  Ind.  143;  State  v.  Hogg,  5 
Ind.  515).  In  Iowa,  supervisors  noti- 
fied in  writing  that  any  bridge  or 
other  portion  of  the  public  road  is  un- 
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to  a  fine.  They  are  not  bound  of  common  right  to  re- 
pair the  roads  under  their  charge.^  Outside  of  the  statute, 
by  which  their  duties  are  prescribed,  they  have  no  author- 
ity, and  are  under  no  obligation  to  the  public  ;  ^  and  when 
a  highway  is  out  of  repair,  they  can  take  only  such  meas- 
ures for  repairing  it  as  are  pointed  out  by  the  statute  ;  * 
they  cannot  repair  a  way  at  their  own  expense,  and  then 
call  upon  the  public  for  an  indemnity  ;  *  nor,  without 
statute  authority,  can  they  contract  a  debt  for  the  town  to 
enable  them  to  make  needed  repairs,'*  Unless,  as  in  some 
states,  they  are  expressly  declared  to  be  liable  in  damages 
for  the  unsafe  condition  of  their  roads,  their  liability  can 
be  founded  only  upon  some  negligent  act  or  omission. 
If  such  an  ojB&cer  has  no  funds,  or  has  inadequate  funds, 
and  no  means  of  obtaining  any  more,  he  cannot  be  said 
to  be  guilty  of  negligence  in  not  doing  a  work  which 
requires  the  expenditure  of  money.  He  owes  no  duty  to 
any  one  to  undertake  more  than  the  funds  in  his  hands 
will  pay  for,  and  he  may  exercise  a  discretion  as  to  what 
repairs  he  will  undertake  to  make  with  such  funds  as  he 
has  f  he  is  not  responsible  for  an  error  of  judgment  in  apply- 

safe  or  impassable,  are  liable  for  all  ^  Loker   v.    Brookline,    13    Pick. 

damages  resulting  from   the    unsafe  343. 

or  impassable  condition  of  the  road  or  *  Jones  v.  Lancaster,  4  Pick.  149; 

bridge,  after  a  reasonable  time  (Iowa  Wood  v.   Waterville,    5   Mass.    294; 

Laws,  144,  §  902.    In  Maryland,  super-  see  ante,  %  324. 

visors  are  liable  for  neglect  or  malfeas-  ^  People  v.  Ulster  Co.  Supervisors, 

ance  to  indictment  and  fine  (i  Rev.  93  N.  Y.   397;  Barker  v.   Loomis,  6 

Code,  p.  610,  §§  I,  15,   17).  Hill,  463.     There  can  be  no  recovery 

1  State  V.  Halifax,  4  Dev.  [N.  C]  against  highway  commissioners  on  a 
Law,  345.  See  People  v.  Ulster  Co.  note,  given  by  their  predecessors  in 
Supervisors,  93  N.  Y.  397 ;  Monk  v.  office  to  raise  money  for  improvement 
New  Utrecht,  104  Id.  553.  of  highways,   because  such   commis- 

2  Austin  V.  Carter,  i  Mass.  231.  sioners  had  no  general  authority  to 
Officers  are  not  bound  to  build  or  repair  borrow  money  and  could  not  bind  the 
bridges  at  their  own  expense,  or  under  town  in  that  manner  (Van  Alstyne  v. 
circumstances  such  that  they   cannot  Freday,  41  N.  Y.  177). 

charge  their  towns  with  the  expense  "  Boots   v.  Washburn,   79  N.  Y. 

(Winslow  V.  Pleasant  Prairie,  16  Wise.      207.    See  N.  Y.  Statute,  L.  of  1858,  c. 
613)-  103;  L.  of  1865,  c.  442.    In  Garling- 
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ing  deficient  funds  to  repairs  less  urgently  needed  than 
others.^ 

§  341.  Obligations  assumed  by  contract.— The  obligation 
to  maintain  a  highway  is  frequently  assumed  by  individ- 


housez/.  Jacobs  (29  N.  Y.  297),  de- 
fendants  (road    officers)   had    funds 
enough,  applicable  to  that  purpose, 
to  repair  the  bridge  which  broke;  but 
there  were  other  bridges  which  needed 
repairs,  and  the  funds  were  not  suffi- 
cient for  the  repair  of  all.    Held,  de- 
fendants not  liable.   Johnson,  J.,  said: 
"It  is  well  settled  that  the  duty  to 
nnake  repairs  does  not  attach  until 
funds  are  provided  for  the  purpose  by 
the  public,  and  that  until  they  are  in 
funds  sufficient  to    make    such    re- 
pairs,  a    mandamus    will  not  lie  to 
compel  commissioners  to  make  them, 
nor  an  indictment  for  omitting  the 
performance  of  the  duty,  nor  any  ac- 
tion founded  upon  the  breach  of  the 
duty.''    See  also  Monk  v.   New  Ut- 
recht, 104  N.  Y.   557;   Shepherd  v. 
Lincoln,    17  Wend.    249;  Bartlett  v. 
Crozier,    17    Johns.    451;    Hover   v. 
Barkhoof,  44  N.  Y.  113;  Robinson  v. 
Chamberlain,  34  N.  J.  395 ;  Peach  v. 
Utica,  \o  Hun,  477 ;  Rector  v.  Pierce, 
3  Thomp.  &  C.  446,  and  ante,  \  337. 
The  want  of  funds  is  a  matter  of  de- 
fense, and  the  burden  of  proving  it 
is  on  the  defendant  (Weed  v.  Balston 
Spa,  76  N.  Y.  329 ;  Hines  v.  Lockport, 
50  Id.  238),  who  must  also  show  that 
He  used  reasonable  diligence  to  pro- 
cure funds,   in  the    exercise   of    the 
powers  conferred  upon  him.     Thus, 
where  the  railing  in  question  could 
have  been  constructed  for  five  dollars, 
and  the  evidence  showed    that    the 
commissioners   had   not  during  their 
term   of  office  made  any  estimate  to 
the  town  supervisor  of  such  expense, 
or  required  any  appropriation  to  be 
made  therefor,  nor  made  any  applica- 


tion therefor  to  the  town  auditors  or  any 
town  meeting ;  and  the  court  charged 
that  if  the  defendants  had  no  money 
on  hand,  applicable  to  making  repairs, 
they  were  not  liable ;  Held,  error  (War- 
ren V.  Clement,  24  Hun,  472).  Where 
the  village  superintendent  testified  that 
he  had  no  funds   to  repair  the  side- 
walk in  question,  but  there  was   no 
proof  that  there  were  not   sufficient 
funds   in   the  treasury  of  the  village 
which,  under  the  charter,  could  have 
been  placed  in  his  hands  and  used  for 
that  purpose  if  he  had  applied    for 
them;    Held,   insufficient  to    show  a 
want  of  funds  (Pomfrey  v.  Saratoga 
Springs,  104  N.  Y.  459,  468).     Proof 
that  the  commissioners  had  in  their 
hands  at  the  end  of  the  year,  a  sur- 
plus more  than  sufficient  to  have  re- 
paired the  defect  in  question  is  enough 
to  disprove  a  want  of  funds  (Malloy  v. 
Pelham,  25  N.  Y.  Week.  Dig.   277). 
In  California  the   road-master  is  re- 
quired by  statute  to  maintain  the  roads 
"  in  as  good  repair  as  the  means  at 
his  command  will   permit ''   (2  Gen 
Laws,  6535,  §  15).    In  Missouri,  the 
road-overseers  are  required  to  spend  all 
the  money  coming  into  their  hands  in 
the  maintenance  of  the  roads  (Gen. 
Stat.  296,  §  46). 

1  Monk  V.  New  Utrecht,  104  N. 
Y.  552.  Commissioners,  when  not  in 
funds,  will  not  be  compelled  by  man- 
damus to  build  a  bridge  (People  v. 
Hudson,  7  Wend.  473);  and  an  in- 
dictment against  them  is  defective  un- 
less it  avers  that  they  have  the  neces- 
sary funds  (People  v.  Adsit,  2  Hill, 
619). 
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uals,  who  become  responsible  for  any  neglect  of  duty  in 
that  regard.  One  who  contracts  with  the  public  author- 
ities to  keep  in  repair  a  highway,  canal,  or  other  public 
work,  is  liable  to  any  one  who  is  specially  injured  by  his 
omission  to  perform  his  contract,  or  his  negligent  per- 
formance thereof^ 

§  342.  Obligations  of  one  appropriating  part  of  highway,— 
At  common  law,  if  any  part  of  a  highway  was  inclosed  by 
the  owner  or  occupant  of  abutting  land,  without  authority 
of  statute,^  the  occupant "  was  bound  to  keep  in  repair  the 
whole  of  the  highway  opposite  the  part  so  inclosed.*  And 
although  the  occupation  of  a  highway  or  any  part  of  it,  by 
an  individual,  for  his  own  benefit,  be  authorized  by  statute, 
he  nevertheless  assumes  the  duty  of  keeping  the  part  so 
occupied  in  such  a  reasonable  state  of  repair  that  travelers 
may  safely  pass  over  it.  Thus,  a  railroad  company  which 
lays  its  track  along  a  public  street  will  be  liable  for  the 
non-repair  of  so  much  of  the  street  as  it  occupies.  If  it 
allows  a  hole  to  remain  in  the  pavement  between  the 
rails,^  or  permits  the  road-bed  to  become  otherwise  unsafe, 
it  is  liable  to  a  traveler  for  injuries  sustained  in  conse- 
quence.^   Where  a  lawful  interference  with  the  highway 

1  Phillips  V.    Commonwealth,   44  chapter  on  Construction  of  Railroads, 

Penn.  St.  197;  Robinson  z/.  Chamber-  fiost. 

lain,  34  N.  Y.   389;  Fulton  Fire  Ins.  «  A  railroad  company,  having  un- 

Co.  V.  Baldwin,  37  Id.  648;  Brooklyn  dertaken  tolay  down  its  track  along  a 

V.  Brooklyn,  &c.  R.  Co.,  47  N.  Y.  475 ;  street  which  is  a  public  road,  is  bound 

McMahon   v.   Second    Ave.    R.  Co.,  to  lay  it  down  properly,  and  to  keep 

75  Id.  231.     See  ante,  §  325.  it  in  a  proper  condition;  and  where, 

■'■  Rex  V.  Flecknow,  i  Burr.  461 ;  3  by  the  sinking  of  the  pavement,  a  spike 

Salk.  182.  in  the  rail  was  left  exposed,  with  which 

»  Regina  v.  Ramsden,  EI.    B.  &  the  plaintiff's  carriage  came  in  con- 

■^'-  949-  tact,  and  plaintiff  was  thrown  out  and 

*  Duncombe's  Case,  Cro.  Car.  366,  injured ;  Held,  that  the  company  was 
as  explained  in  Regina  v.  Ramsden,  guilty  of  negligence,  and  the  plaintiff- 
El.   B.  &  El.  949.     And  see  Henn's  might  recover  (Fash  v.  Third  Av  R 
Case,  Sir  W.  Jones,  296.  Co.,  i  Daly,  148).  .See  Hutson  v.  New 

"  Oakland  R.  Co.  v.  Fielding,   48  York,  9  N.  Y.  163;  Cook  v.  Floating 

Penn.  St.  320.     For  other  cases  see  Dock  Co.,  i  Hilt.  436. 
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renders  it  necessary,  for  the  convenience  or  safety  of  the 
public,  that  bridges,  guards,  or  other  structures  should  be 
erected,  the  party  interfering  is  bound  not  only  to  provide 
them,  but  to  maintain  them  so  long  as  rendered  necessary.^ 
Thus,  a  company,  lawfully  cutting  a  canal  across  a  high- 
way, is  bound  to  build  and  maintain  a  bridge,  so  as  to  pre- 
serve a  passage  ;  and  a  water-power  company,  carrying  a 
trench  across  a  highway  in  such  a  manner  as  renders  a 
bridge  necessary  for  passage,  may  be  compelled  to  erect 
and  maintain  such  bridge.^  The  primary  obligation  is  of 
course  on  the  town,  and  the  fact  that  an  individual  be- 
comes bound  to  repair  a  highway  will  not  absolve  the 
town  from  its  duty.* 


*  Homan  v.  Stanley,  66  Penn.  St. 
464.  A  railroad  company  is  required, 
if  possible,  to  construct  its  road  over 
or  across  highways  without  any  in- 
convenience to  the  public ;  but  if  this 
cannot  be  done  without  some  incon- 
venience, it  must  be  done  with  the 
least  possible  inconvenience.  If  a 
bridge,  or  a  substituted  road,  be  nec- 
essary to  prevent  the  obstruction,  the 
railroad  company  must  build  it  im- 
mediately, or  in  a  reasonable  time,  and 
cannot  delay  it  until  the  completion  of 
the  road  (Louisville,  &c.  R.  Co.  v. 
State,  3  Head,  523).  Where  a  cor- 
poration had  permission  to  lay  a  rail- 
road track  upon  a  county  bridge,  pro- 
vided it  should  construct  a  conven- 
ient and  substantial  footway  over  the 
creek;  Held,  that  it  was  bound  to 
maintain  a  footway  (Phoenixville  v. 
Phoenix  Iron  Co.,  45  Penn.  St.  135). 

*  Heacock  v.  Sherman,  14  Wend. 
58 ;  see  Matter  of  Trenton  Water- 
PowerCo.,  20 N.J.  Law, 659;  States/. 
Wilmington  Bridge  Co.,  3  Harringt. 
312  ;  Lawrence  v.  Great  Northern  R. 
Co.,  16  Q.  B.  643 ;  Rex  v.  Kent,  13 
East,  220;  Rex  v.  Lindsey,  14  Id.  317. 

3  Philadelphia  v.  Weller,  4  Brews- 


ter, 24 ;  Rowell  V.  Williams,  29  Iowa, 
210;  Bacon  v.  Boston,  3  Cush.  174; 
see  Davenport  v.  Ruckman,  37  N.  Y. 
568.     The  obligations  imposed  upon  a 
railroad   company  by  its  charter,   in 
respect  to  the  construction  of  its  rail- 
road across  public  highways,  do  not 
absolve  the  town  in  which  there  is  a 
highway,  across  which  the  railroad  is 
located,  from  its  duties  and  liabilities 
to  the  public  (Willard  v.  Newbury,  22 
Verm.  458;  Davis  v.   Leominster,  i 
Allen,  182;   Wellcome  w.   Leeds,  51 
Maine,  313;  State  v.  Gorham,  37  Id. 
451:  State  w.  Dover,  46  N.   H.  452  ; 
Batty  ii.  Duxbury,  24  Verm.  155).    In 
Massachusetts,     where      a     railroad 
crosses  a  highway  at  grade,  the  com- 
pany is  required  by  statute  to  make 
the  passage  across  its  tracks  safe  and 
easy,  and  for  its  neglect  to  do  so,  it, 
and  not  the  city  or  town,   is  liable 
(Scanlan  v.   Boston,  140  Mass.   84). 
See  Rouse  v.  Somerville,  130  Id.  361  ; 
Sawyer  v.  Northfield,  7   Cush.  490. 
Under  the  statute,  if  a  highway  bridge 
over   a   railroad,    belongs  to,   and  is 
maintained  by,  the  railroad  company, 
no  change  in  its  approaches  caused 
by  widening  the  highway,  can  relieve 


§  343]  HIGHWAYS.  24 

§343.  Obligations  of  abutting  owners  as  to  highway. - 
No  obligation  rests  upon  the  dedicator  of  a  way  to  im- 
prove or  repair  it.  The  public,  adopting  a  way  dedicated 
to  its  use,  must  take  it  in  statu  quo}  An  abutting  owner, 
as  such,  owes  no  duty  to  maintain  the  street  or  sidewalk 
in  front  of  his  premises  ;  and  is  not  responsible  for  any 
defects  therein  which  are  not  caused  by  his  own  wrongful 
act.^  He  may,  consequently,  like  any  other  person  using 
the  sidewalk  in  front  of  his  premises,  recover  for  an  injury 
from  a  defect  therein,  against  the  city  whose  duty  it  was  to 
keep  it  in  repair.^  The  fact  that  he  violates  a  city  ordi- 
nance which  requires  abutting  owners  to  remove  snow  and 
ice  from  the  sidewalk  in  front  of  their  premises  within  a 
certain  time  after  their  accumulation,  does  not  render  him 
liable  to  one  injured  by  falling  upon  such  snow  and  ice,* 
nor  to  the  city  which  had  suffered  a  judgment  for  the  same 
injury.^     And  though  the  accumulation  of  ice  was  caused 

the  company   of    its    obligations  to  owners  the  duty  of  keeping  their  side- 
maintain  them  (Carter  v.  Boston,  &c.  wallcs  in  repair. 
R.  Co.,  139  Mass.  525).  '  Avery  v.  Syracuse,  29  Hun,  537 

1  Thus,  where  a  highway  was  [question  as  to  acquiescence  in  a  pri- 
raised  several  feet  above  the  level  as  vate  sidewalk  and  its  adoption  by  the 
it  stood  when  the  defendant's  house  city  discussed]. 

was  built,  and  the  defendant  bridged  ^  Moore  v.  Gadsden,  93  N.  Y.  12; 

over  the  space  between  the  highway  Knupfle  v.   Knickerbocker    Ice   Co., 

and  the  upper    story  with    gratings,  84  Id.  488  ;  Heeney  v.  Sprague,  1 1  R. 

which  were  used  by  the  public  as  part  I.   456;    Flynn    v.    Canton    Co.,    40 

of  the  highway;    Held,  that  he  was  Md.  312;    Vandyke  v.  Cincinnati,   i 

not  liable  for  the  non-repair  of  such  Disney,  532 ;  Keokuk  v.  Keokuk,  53 

gratings.      It  was   the   duty    of  the  Iowa,   352;   Jansen  w.   Atchison,   16 

parish  to  keep  them  in  repair  (Robbins  Kans.  358. 

V.  Jones,  15  C.  B.  N.  S.  221,  243;  ^  jjartfordz/.Talcott,  48Conn.  52$; 

Fisher  v.  Prowse,  2  Best  &  S.  770).  A  Keokuk  v.   Keokuk,   53    Iowa,   352. 

dedicator    who    omits   to   warn    the  Where  it  is  the  duty  of  a  village  to 

public  of  a  danger  known  to  himself  keep  its  sidewalks  in  repair,  it  cannot 

would  be  guilty  of  gross  negligence  escape  liability  for  an  injur)-  caused 

(Id. ;  see  Ryan  v.   Wilson,  87  N.  Y.  by  its  failure  to  do  so,  from  the  fact 

471)-  that  it  served  a  notice  to  repair  upon 

2  See  Hill  v.  Fond  du  Lac  (56  the  lot-owner  whose  defective  walk 
Wise.  242)  for  the  construction  of  a  caused  the  injury  (Russell  v.  Canas- 
city  charter  which  imposed  upon  lot-  tota,   98  N.   Y.  496).     In  Gridley  v. 
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by  water  being  discharged  on  the  sidewalk  from  a  gutter- 
pipe  on  the  defendant's  house,  he  is  not  liable  for  an  injury 
lesulting  therefrom,  provided  the  pipe  was  properly  con- 
structed, and  its  discharge  upon  the  sidewalk  was  not  for- 
bidden by  municipal  ordinance,  and  did  not  of  itself  con- 
stitute a  nuisance.^ 

§  344-  Obligation  of  owner  of  private  way.— The  owner 
of  a  private  way  is  under  no  obligation  to  keep  it  in  repair, 
unless  such  obligation  be  created  by  statute  or  by  special 
contract :  it  is  not  created  by  a  mere  gratuitous  permission 
to  the  public  to  use  the  way  for  the  purpose  of  ordinary 
travel.^  If  the  owner  expressly  or  impliedly  invite  the 
public  to  use  it  for  some  purpose  of  his  own,  or  with  the 
intention  to  dedicate  it  to  public  use,  he  must  use  reason- 
able care  to  keep  it  safe.^     Private  roads  are  repairable  by 


Bloomington  (88  111.  554),  it  was  held 
that  an  ordinance  imposing  a  fine 
upon  lot-owners  for  not  removing 
snow  from  their  adjacent  sidewalks 
within  a  certain  time,  was  invalid  as 
made  without  power,  and  the  fine  was 
not  recoverable.  Such  an  ordinance 
was  held  not  unconstitutional  in  Re 
Goddard,  16  Pick.  504. 

'  Wenzlick  v.  McCotter,  87  N.  Y. 
122;  rev'g  22  Hun,  60.  It  is  com- 
mon in  cities  to  direct  rain  or  melting 
snow  from  the  roof  to  the  gutter,  and 
thence  to  the  leaders  and  so  on  to  the 
sidewalk  or  street.  Unless  prohibited 
by  positive  regulations,  it  is  not  an 
offense.  If,  when  gathered,  the  water 
is  poured  upon  the  traveler  a  diflTerent 
question  would  arise  (lb.),  s.  P. 
Kerby  v.  Boyston  Market  Assoc'n,  14 
Gray,  249.  But,  in  that  case,  while 
exonerating  the  abutter  from  any  lia- 
bility for  injuries  from  the  accumula- 
tion of  snow  and  ice  on  the  sidewalk 
(though  obliged  by  the  city  ordinance 
to  keep  it  clear),  the  court  left  it  to  the 
jury  to  say  whether  the  defendants  by 


their  negligence  in  constructing  their 
building  so  that  water  flowed  there- 
from across  the  sidewalk,  where  it 
froze,  created  a  nuisance  in  the  street, 
which  caused  the  injury. 

2  A  canal  company  built  a  bridge 
for  its  own  convenience  and  put  up  a 
railing  at  the  sides,  some  of  the  pieces 
of  which  fell  out  and  a  child  of  five 
years,  while  with  a  sister  of  seven, 
who  was  on  her  way  to  a  grocery,  fell 
through  the  place  left  by  the  missing 
pieces.  At  the  time  of  the  accident  the 
bridge  had  been  open  to  the  free  use 
of  the  public  for  thirty  years,  and  the 
missing  pieces  had  been  out  for  three 
months.  Held,  the  conipany  was 
not  liable  (Louisville,  &c.  Canal  Co.  v. 
Murphy,  9  Bush,  522.  "  The  rule  is 
that  he  who  enjoys  the  permission  or 
passive  license  is  only  relieved  from 
the  responsibility  of  being  a  trespasser, 
and  must  assume  all  the  ordinary  risks 
attached  to  the  nature  of  the  place  or 
the  business  carried  on "  (Vander- 
beck  V.  Hendrey,  34  N.  J.  Law,  467). 
»  Corby  v.    Hill,  4  C.  B.  N.   S. 
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those  for  whose  exclusive  accommodation  they  are  laid 
out,  or  by  those  who  use  them.^  In  New  Hampshire,  a 
road,  although  laid  out  for  the  accommodation  of  a  single 
citizen,  and  subject  to  his  right  to  place  gates  across  it,  is 
nevertheless  repairable  by  the  town,  under  the  statute  of 
that  state.  But  the  town  is  not  liable  for  the  non-repair  of 
the  gates  erected  upon  such  road.  The  individual  for  whose 
benefit  they  were  built  is  bound  to  keep  them  in  repair ; 
and  if  he  allows  them  to  fall  into  decay,  and  cattle  in  con- 
sequence escape  on  adjacent  land,  he  alone  is  liable  for 
the  damages.^ 


556;  Sweeney  z/.  Old  Col.  &c.  R.  Co., 
10  Allen,  368.  In  the  last  case 
■Bigelow,  C.  J.,  said:  "  A  mere  naked 
license  or  permission  to  enter  or  pass 
over  an  estate  will  not  create  a  duty 
or  impose  an  obligation  on  tlie  part  of 
the  owner  or  person  in  possession  to 
provide  against  the  danger  of  accident. 
The  gist  of  the  liability  consists  in  the 
iact  that  the  person  injured  did  not  act 
merely  for  his  own  convenience  or 
pleasure,  and  from  motives  to  which 
no  act  or  sign  of  the  owner  or  occu- 
pant contributed,  but  that  he  entered 
the  premises  because  he.  was  led  to 
believe  that  they  were  intended  to  be 
used  by  visitors  or  passengers.  . 
The  true  distinction  is  this:  A  mere 
passive  acquiescence  by  an  owner  or 
occupier  in  a  certain  use  of  his  land 
by  others  involves  no  liability,  but  if 
he  directly,  or  by  implication,  induces 
persons  to  enter  on  and  pass  over  his 
premises,  he  thereby  assumes  an  ob- 
ligation that  they  are  in  a  safe  condi- 
tion, suitable  for  such  use,  and  for  a 
breach  of  this  obligation  he  is  liable 
m  damages  to  a  person,  injured 
thereby."  In  Vanderbeck  v.  Henry 
(34  N.  J.  Law,  471),  it  is  said:  "  It 
has     been     substantially     held     that 


although  a  way  may  not  have  been 
dedicated  to  the  public,  or  otherwise 
legally  established  for  the  use  of  the 
public,  yet,  if  the  owner  of  premises 
over  which  it  passes  has  exhibited  an 
intention  that  it  shall  be  used  by  the 
public,  either  as  a  means  of  access  to 
his  property  or  over  it,  and  by  the 
manifestation  of  that  intention  has  in- 
duced or  allured  the  public  to  use  it, 
that  those  using  it  within  the  scope 
of  the  purpose  manifested  are  entitled 
to  be  protected  from  dangers  to  the 
way  by  reason  of  obstructions  or  in- 
terferences created  during  its  exist- 
ence, and  resulting  from  the  want  of 
ordinary  care  on  the  part  of  the  owner, 
or  those  acting  within  his  authority." 
In  Massachusetts  cities  and  towns  are 
required,  either  to  close  dangerous 
private  ways  connected  with  highways, 
or  by  notices  or  other  sufficient  means 
to  caution  the  pubhc  that  they  are 
dangerous ;  in  such  cases  a  sufficient 
posted  notice  relieves  from  liability 
(Smith  V.  Lowell,  139  Mass.  336). 

1  See    cases    cited   under  §  334, 
ante. 

2  Proctor  V.   Andover,  42  N.   H. 
348,  362. 
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§  345-  Joint  and  several  obligations  to  repair  highway.— 
The  obligation  to  repair  may  be,  and  frequently  is,  imposed 
by  law  upon  two  or  more  towns  or  counties — as,  for  ex- 
ample, the  repair  of  a  bridge  which  spans  a  stream  divid- 
ing two  towns.  In  such  a  case,  the  towns  are  severally,  as 
well  as  jointly,  liable  for  its  non-repair.^  So  when  a  rail- 
road company  is  bound  to  repair  a  city  street  used  for  its 
tracks,  the  city  and  the  company  are  both  responsible  to 
third  persons  for  the  damages  caused  by  its  non-repair.^ 
Where  several  persons  are  concerned  in  the  creation  of  an 
unauthorized  obstruction  in  a  highway,  they  are  jointly 
and  severally  liable  for  the  consequences.  Thus  one  who 
employs  another  to  dig  a  trench  in  a  highway  cannot  re- 
lieve himself  from  liability  therefor  by  any  stipulation  with 
his  employee.  Both  the  person  who  procured  the  nuis- 
ance to  be  made  and  the  immediate  author  of  it  are  liable.* 


*  Where  the  expense  of  keeping  a 
bridge  in  repair  was  imposed  by  stat- 
ute upon  several  towns  and  a  railroad 
company  jointly,  with  a  provision  that 
the  municipal  authorities  of  one  of  the 
towns  should  have  the  care  and  super- 
intendence of  it,  and  should  employ 
all  services  necessary  in  the  care  of  it ; 
Held,  that  the  railroad  company  had 
no  right  of  action  against  said  town 
for  damages  sustained  by  it  through  a 
defect  in  the  bridge  (Maiden,  &c.  R. 
Co.  V.  Charlestown,  8  Allen,  245).  In 
New  York  the  Supreme  Court  may 
compel  highway  commissioners  of  ad- 
joining towns  to  build  or  repair  a 
bridge  connecting  them  (L.  1857, 
c.  639 ;  see  Matter  of  Mt.  Morris,  41 
Hun,  29).  Either  town,  upon  the  re- 
fusal of  the  other  to  join,  may  rebuild, 
and  sue  the  other  for  contribution 
(Day  V.  Day,  94  N.  Y.  1 53).  See  cases 
cited  under  §  338,  ante. 

2  Philadelphia  v.  Weller,  4  Brew- 


ster [Penn.],  24.  Under  the  Massachu- 
setts statute,  however,  a  town  is  not 
liable  for  an  injury  caused  by  a  defect 
in  a  bridge  or  its  approaches,  which  a 
railroad  company  is  bound  by  law  to 
keep  in  repair,  although  the  bridge  is 
part  of  the  highway  and  the  town  has 
made  a  contract  with  the  company  to 
keep  the  same  in  repair,  has  made  re- 
pairs and  with  knowledge  of  the  de- 
fect has  suffered  it  to  remain  without 
warning  to  the  public  (Rouse  v.  Somer- 
ville,  130  Mass.  361).  Notwithstand- 
ing that  the  locus  in  quo  was,  at  the 
time  of  the  accident,  a  public  highway 
within  the  limits  of  the  city  of  Troy, 
yet  the  Union  Railroad  Company, 
through  whose  bridge  the  plaintiff's 
son  had  fallen,  and  not  the  city,  was 
liable  for  the  neglect  to  repair  the 
bridge  (Tiemey  v.  City  of  Troy,  41 
Hun,  120^. 

»  See  cases  cited  under  §§  342,  343, 
ante. 
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§  346.  Defects  in  way  concurring  with  other  causes.— 
Under  the  principle  stated  in  §  31,  ante,  the  fact  that  an 
injury  to  a  traveler  on  a  highway  was  caused  by  the  unsafe 
condition  of  the  highway  concurring  or  co-operating  with 
the  negligence  of  a  third  person,  is  no  defense  to  the 
party  whose  duty  it  was  to  keep  the  highway  in  a  condi- 
tion reasonably  safe  for  travel.  The  general  rule  is  that 
where  two  causes  combine  to  produce  an  injury  to  a 
traveler  upon  a  highway,  both  of  which  are  in  their  nature 
proximate — the  one  being  a  culpable  defect  in  the  high- 
way, and  the  other  some  occurrence  for  which  neither 
party  is  responsible — the  municipality  is  liable,  provided 
the  injury  would  not  have  been  sustained  but  for  such  defect.^ 
Municipalities  are  not  bound  to  furnish  roads  upon  which 
it  will  be  safe  for  horses  to  run  away,  but  they  are  bound 
to  furnish  reasonably  safe  roads ;  and  if  they  do  not,  and  a 
traveler  is  injured  by  culpable  defects  in  the  road,  it  is  no 
defense  that  his  horse  at  the  time  was  running  away,  or 
was  beyond  his  control.^     Thus,  although  the  driver  of  a 

1  Ring  V.  Cohoes,  ^^  N.  Y.  83;  rods,  and  collided  with  another  traveler: 
Ehrgott  V.  New  York,  96  Id.  264;  Held,  the  injury  to  latter  was  the  nat- 
Hunt  V.  Pownal,  9  Verm.  41 1 ;  Palmer  ural  and  probable  consequence  of  the 
V.  Andover,  56  Mass.  600;  Houfe  v.  defect,  for  which  the  town  was  liable 
Fulton,  29  Wise.  296,  per  Dixon,  C.  J. ;  (Merrill  v.  Claremont,  58  N.  H.  468). 
McNamara  v.  Clintonville,  62  Id.  207.  S.  P.  Winship  v.  Enfield,  42  Id.  197; 
For  many  illustrations,  see  the  chap-  Fulsome  v.  Concord,  46  Verm.  135; 
ter  on  Proximate  Cause,  ante.  Centerville  z*.  Woods,  57  Ind.  192, 197; 

2  Ring  w.  Cohoes,  supra;  Hey  z/.  Atlanta  v.  Wilson,  59  Geo.  544.  In 
Philadelphia,  81  Penn.  St.  44  [horse  Baldwin  v.  Greenwood  Turnpike  Co. 
frightened  by  locomotive];  Brooksville  (40  Conn.  238),  it  was  held  that  the 
V.  Pumphrey,  59  Ind.  78  [horse  fright-  company  was  liable  for  an  injury  re- 
ened  by  ■  hole  in  the  road] ;  Hull  v.  suiting  from  a  defect,  even  though  the 
Kansas  City,  54  Mo.  599  [horse  be-  injured  horse  had  run  away  (though 
yond  control  for  a  moment] ;  Camp-  without  the  owner's  fault),  and,  leaping 
bell  V.  Stillwater,  32  Minn.  308  [horse,  from  another  road,  had  run  through  a 
frightened  by  moving  street  car,  ran  lot  and  thence  upon  defendant's  road, 
away  and  came  in  collision  with  dan-  where  the  injury  occurred.  See  Ward 
gerous  obstacle  in  street].  Where  a  tra-  v.  North  Haven,  43  Conn.  148.  In 
veler's  horses,  frightened  by  the  over-  West  Mahoney  v.  Watson  [Penn  ]  (9 
turning  of  their  load,  caused  by  defect  Atl.  Rep.  430)  a  pair  of  horses  and 
in  highway,  escaped  from  him,  ran  90  sleigh,  while  being  driven  after  dark, 
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Stage-coach  may  have  been  negligent  in  not  lighting  his 
lamps,  such  neglect  furnishes  no  excuse  to  a  turnpike 
company,  in  an  action  by  a  passenger  in  the  stage  for  in- 
juries caused  by  a  collision  between  the  coach  and  the 
turnpike  gate,  which  the  company  was  bound  to  keep  se- 
curely fastened  back.  If  the  injury  was  occasioned  wholly 
by  the  driver's  negligence,  the  company  would  not  be 
liable  ;  but  if  the  injury  was  occasioned  by  the  negligence 
of  both,  both  in  that  case  are  liable  to  the  injured  party.^ 


struck  an  ash-heap  negUgently  left  in 
the  road,  whereby  the  sleigh  was  over- 
turned, and  the  Ijorses  frightened. 
The  horses  ran  on  to  a  railroad  track, 
where  they  were  overtaken  by  a  train, 
and  driven  from  the  track.  They  then 
changed  their  course,  and  ran  along 
the  track,  in  an  opposite  direction,  for 
over  a  mile,  when  they  were  struck  by 
another  engine,  thrown  over  an  em- 
bankment and  killed.  Held,  that  leav- 
ing the  ash-heap  in  the  road  was  the 
remote,  not  proximate,  cause  of  the  in- 
jury. In  Lane  v.  Wheeler  (35  Hun, 
606),  plaintiff's  horses,  which  were 
hitched  to  a  wagon,  broke  away  from 
him,  ran  some  distance  on  highway, 
and  thence  on  to  a  bridge  which  the 
highway  commissioners  were  repair- 
ing, and  out  of  which  they  had  taken  a 
plank  for  the  purpose  of  a  barricade, 
thus  leaving  a  hole,  by  which  one  of 
the  horses  was  so  injured  as  to  make 
it  necessary  to  kill  him.  Held,  that 
the  commissioners  were  guilty  of  no 
negligence  which  made  them  liable  to 
plaintiff.  But  under  the  Massachusetts 
statute  it  is  held  that  if  the  driver  loses 
control  of  his  horse  the  town  is  not  li- 
able for  the  injury  occasioned  by  a  de- 
fect in  the  highway,  though  no  other 
cause  intervened  between  the  defect 
and  the  injury  (Marble  v.  Worcester, 
4  Gray,  395 ;  Titus  v.  Northbridge,  97 
Mass.  258;  Fogg  V.  Nahant,  98  Id. 
578). 


1  Danville,  &c.  Tump.  Co.  v.  Stew- 
art, 2  Mete.  [Ky.]  119.  See  ante, 
§§31,  66,  and  notes.  Plaintiff  stepped 
in  a  hole  left  in  the  sidewalk,  of  which 
the  city  had  notice,  and  was  thereby 
unavoidably  thrown  on  a  railway  track, 
and  in  attempting  to  get  up  caught 
his  clothes  in  a  spike  in  the  sidewalk, 
and  before  he  could  extricate  himself 
was  struck  by  a  passing  train  and 
killed.  Held,  the  city  was  liable  (Chi- 
cago V.  Schmidt,  107  111.  186).  When 
a  child  fell  into  an  excavation  negli- 
gently left  open  on  a  public  sidewalk, 
and  was  hurt  by  striking  upon  broken 
glass  at  the  bottom ;  held  that  the  de- 
fect in  the  sidewalk  was  the  proximate 
cause  of  the  injury  (Galveston  v.  Pos- 
nainsky,  62  Tex.  118).  It  has  been 
held  in  Massachusetts  and  Maine  that 
the  statutes  of  those  states  making 
towns  liable  for  injuries  resulting  from 
defects  in  highways,  do  not  embrace 
injuries  which  are  the  result  of  the 
joint  negligence  of  a  town  and  of  a 
stranger  (Shepherds.  Chelsea, 4 Allen, 
113;  Alger  V.  Lowell,  3  Id.  402  ;  Kid- 
der w.  Dunstable,  7  Gray,  104;  Rich- 
ards V.  Enfield,  13  Id.  344;  Rowell  v. 
Lowell,  7  Id.  100;  Moulton  v.  San- 
ford,  51  Maine,  127;  Wellcome  v. 
Leeds,  51  Id.  313;  Perkins  v.  Fayette, 
68  Id.  1 52 ;  Merrill  v.  Portland,  4  Cliff. 
C.  C.  138).  In  Aldrich  v.  Gorham  {^^ 
Maine,  287),  plaintiff  was  driving  over  a 
bridge  and  when  part  way  across,  his 
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So  where  a  traveler,  in  the  exercise  of  ordinary  care  and 
prudence,  voluntarily  leaped  from  his  carriage,  because  of 
its  near  approach  to  a  dangerous  defect  in  the  highway, 
and  thereby  sustained  an  injury,  the  town  has  been  held 
liable,  although  the  carriage  did  not  come  in  contact  with 
the  defect.^  And  so  one  who,  in  attempting  to  extricate 
his  horse  from  a  hole  in  a  defective  bridge,  into  which 
the  horse  had  stepped,  was  injured  by  the  animal,  may 
recover  against  the  town  which  was  bound  to  repair  the 
bridge.* 

§  347.  Defects  in  way  concurring  with  defects  in  adjacent 
premises.— The  general  rule,  resting  upon  the  right  of  an 


horse  shied  to  the  left,  broke  through 
the  bridge  and  fell  into  the  stream 
and  plaintiff  was  thrown  out  of  the 
carriage  and  injured.  The  planks  of 
the  bridge  where  the  horse  broke 
through  were  decayed  and  rotten. 
Held,  that  the  momentary  swerving  or 
shying  of  a  horse  by  'which  he  is 
brought  into  contact  with  a  defect  in 
the  road,  and  an  injury  thereby  sus- 
tained, were  not  the  proximate  cause 
of  the  accident,  and  the  town  was 
liable.  A  defect  in  a  highway  which 
causes  a  safe  horse  to  stumble,  and  a 
sound  wagon  to  break  and  cause  an 
injury,  is  a  proximate  cause  (Willey  v. 
Belfast,  61  Maine,  569;  Clark  z/.  Leba- 
non, 63  Id.  393) ;  and  where  plaintiff 
trying  to  free  his  horse  from  a  defect 
was  struck  by  horse's  head  and  hurt, 
the  defect  was  the  proximate  cause 
(Page  V.  Bucksport,  64  Maine,  51).  A 
person  driving  a  buggy  turned  his 
horse  to  one  side  to  avoid  contact  with 
a  hack,  but,  in  consequence  of  a  de- 
fect in  the  highway,  could  not  turn 
sufficiently,  and  a  collision  ensued,  by 
which  one  of  the  persons  in  the  buggy 
was  injured.  Held,  that  in  the  ab- 
sence of  negligence  on  the  part  of  the 
driver  of  the  hack,  the  defect  was  the 


sole  cause  of  the  injury,  and  the  town 
was  liable  (Flagg  w.  Henderson  [Mass.], 
8  N.  E.  Rep.  49).  In  such  a  case, 
the  third  person  in  fault  would,  doubt- 
less, be  liable  for  the  entire  damages' 
(see  Smiths.  Smith,  2  Pick.  621 ;  Powell 
V.  Deveney,  3  Cush.  300;  Mott  v. 
Hudson  River  R.  Co.,  8  Bosw.  345). 
These  decisions  are,  however,  purely 
local,  and  are  not  followed  in  other 
states  (see  ante,  §  66,  and  notes ;  also 
Hunt  V.  Pownal,  9  Verm.  411,  where 
it  was  held  that  the  share  of  a  stran- 
ger in  producing  the  injury,  if  merely 
negligent,  wjis  not  to  be  taken  into 
consideration). 

1  Lund  V.  Tyngsborough,  11 
Cush.  563.  So,  negligent  driving  by 
plaintiff's  husband,  with  whom  she 
was  riding,  will  not  be  imputed  to  her 
so  as  to  prevent  her  recovery  for  in- 
juries sustained  from  a  defect  in  the 
highway,  which  defendant  was  bound 
to  repair  (Platz  v.  Cohoes,  89  N.  Y. 
219).  S.  P.  Albion  V.  Hetrick,  90  Ind. 
545.  See  ante,  chapter  on  Contrib- 
utory Negligence. 

2  Stickney  v.  Maidstone,  30  Verm. 
738;  but  compare  Hyde  v.  Jamaica, 
27  Verm.  443 ;  Bardwell  v.  Jamaica, 
15  Verm.  438. 
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owner  of  property  to  use  it  as  he  pleases,  unquestionably 
is,  that  he  is  not  bound  to  fence  out  trespassers,  and  that, 
except  in  special  circumstances,  he  is  not  liable  to  a  traveler 
upon  an  adjacent  highway  who,  deviating  therefrom,  falls 
into  a  pit  upon  his  land.     But  this  is  not  the  same  thing 
as  so  using  his  premises,  or  permitting  them  to  be  in  such 
a  condition  as  to  make  a  proper  and  lawful  use  of  the 
highway  unsafe  or  dangerous.     It  is  therefore  the  settled 
doctrine  on  this  subject  that  if  an  abutting  owner  makes 
an  excavation  upon  his  land  adjacent  to,  or  near  a  high- 
way, and  leaves  it  unprotected,  he  is  liable  to  a  traveler  on 
the  highway  who,  while  using  ordinary  care,  falls  into  it 
and  is  injured.^     So  if  he  erects  a  building  upon  or  near  a 
street,  he  is  under  a  legal  obligation  to  take  ordinary,  rea- 
sonable care,  that  it  shall  not  fall  into  the  street  and  injure 
persons  lawfully  there  ;  *  and  a  ruinous  wall  or  other  struc- 
ture likely  to  fall  is  a  nuisance,  and  if  the  structure  falls 
into  the  street  and  injures  a  passer-by,  after  a  reasonable 
time  to  repair'  or  remove  it  has  elapsed,  the  owner  is  liable 
to  the  injured  person.*     The  negligence  of  the  owner  is, 

'  Hardcastle  v.    South  Yorkshire  house  fronting  on  the  street,  for  the 

R.  Co.,  4  Hurlst.  &  N.  67 ;  Coupland  purpose  of  adjusting  his    shoe,   and 

V.  Hardingham,  3  Camp.  398 ;  Barnes  while  thus  occupied,  his  head  being 

V.  V^ard,   9  C.   B.    392;    Hadley  v.  within  the  line  of  the  street,  a  brick 

Taylor,  L.   R.   i  C.  P.  53;   Beck  v.  fell  upon  his  head  from  the  wall  of  the 

Carter,'  68   N.    Y.   283;    Victory    v.  house  which  was  in  a  ruinous  condi- 

Baker,  6i  Id.  366 ;  Irwin  v.  Sprigg,  6  tion.     Held,  that  the  owner  was  hable 

Gill,    200;    Sanders    v.    Reister,    i  "Travelers    on   the  street  have  not 

Dakota,   isi ;   Haughey  v.  Hart,  62  only  the  right  to  pass,  but  to  stop  and 

Iowa,    96  [plaintiff's  horse,  lawfully  rest  on  necessary  and  reasonable  oc- 

running  at  large,  fell  into  unguarded  casions,  so  that  they  ao  not  obstruct 

well  on  defendant's  land  adjacent  to  the  street  or  door-way    (Id.,per  Bowie, 

highway;    defendant  liable].       S.   P.  J.).    The /.«./« ?«^.  m  this  case  was 

Y^ung  I:  Harvey,  16  Ind.  314.  P-tly  in  the  highway  and  P^tly  xn 

'•  Mullen  V.   St.  John,   57  N.   Y.  the  defendant's  P^Perty-    H    J,  ^hat 

569;   Lowell  V.    Spaulding,   4  Cush.  Pl-ntiff  was  not  a  trespa  ser   lb.) 
277     Oakham  v.  Holbrook,  1 1  Id.  299.  ^  Regina  v.  Watts    '    Sf '  357 , 

I^Murray  ..  McShane  (52  Md.  217),  Church  fA^cens:^^^^^  Buckhart,^3 

plaintiff    passing    along    the     street  Hill,  193  Lpa" 

stopped  on  the  door-sill  of  defendant's  after  a  fire]. 
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however,  an  essential  element  of  his  liability/  And  while, 
in  general,  cities  and  towns  are  not  bound  to  fence  their 
highways,  merely  to  prevent  travelers  from  straying  out  of 
the  path,  and  are  in  no  way  responsible  for  the  condition 
of  the  land  outside  the  limits  of  the  road,  it  does  not  fol- 
low that  they  are  not  Uable  for  injuries  to  a  traveler  on 
the  road,  caused  jointly  by  a  defect  in  the  road  and  a  de- 
fect in  the  adjoining  premises,  provided,  of  course,  the 
defect  in  the  road  was  the  proximate  cause  of  the  injury." 


»  Where  the  condition  of  the  struc- 
'  ture  has  been  changed  by  the  act  of  a 
third  person  which  the  owner  had  no 
reason  to  anticipate,  so  as  to  render 
them  dangerous,  which  before  such 
interference  they  were  not,  the 
owner  cannot  be  said  to  be  guilty  of 
negligence  in  not  taking  necessary 
precautions,  until  he  has  had  reason- 
able time  to  do  so,  after  they  have  so 
become  dangerous  (Mahoney  v. 
Libbey,  123  Mass.  20;  citing  Gray  v. 
Harris,  107  Id.  492 ;  Nichols  v.  Mars- 
land,  L.  R.  10  Ex.  255  ;  2  Ex.  Div.  1). 
S.  P.  ScuUin  V.  Dolan,  4  Daly,  163. 
The  subject  of  the  liability  of  owners 
and  occupants  of  land  for  the  safe 
condition  of  their  premises  is  more 
properly  treated  in  the  chapter  on 
Lands  and  Structures,  post,  to  which 
the  reader  is  referred. 

3  Where  the  ice  causing  the  injury 
was  formed  from  water  gathered  from 
the  roof  and  poured  through  a  con- 
ductor pipe,  Held,  the  city  was 
liable  (Todd  v.  Troy,  61  N.  Y.  506) ; 
see  post,  §  363.  A  town  charged  with 
duty  of  keeping  sidewalks  in  repair 
may  be  liable  to  one  injured  by  falling 
into  an  excavation  in  a  lot  adjoining  a 
sidewalk,  there  being  no  fence  or 
barrier  between  lot  and  sidewalk,  if 
the  excavation  is  so  near  as  to  make  it 
negligence  for  it  to  be  left  uncovered 
(Bunch  V.  Edenton,  90  N.   C.   431. 


Where  a  woman,  in  the  exercise  of 
due  care,  fell  into  a  g^Uy  28  in.  deep, 
close  by  the  sidewalk,  which  she  was 
not  aware  of,  which  the  city  had  al- 
lowed to  exist  several  years ;  Held,  city 
liable  (Halpin  v.  Kansas  City,  76  Mo. 
335).  In  general,  a  town  is  not  liable 
(under  the  statute' imposing  an  abso- 
lute liability)  for  an  injury  sustained 
by  a  traveler  while  straying  outside  of 
the  limits  of  the  highway,  when  the 
highway  is  safe  ind  convenient  to 
travel  upon;  nor,  as  a  general  rule, 
are  towns  obliged  to  maintain  fences 
merely  to  prevent  travelers  from  stray- 
ing out  of  the  highway.  Thus,  in 
Massachusetts,  a  town  is  not  bound 
to  erect  a  barrier  on  a  highway  to 
protect  travelers  from  falling  over  a 
dangerous  bank  thirty-four  feet  dis- 
tant from  the  traveled  part,  and  nine 
and  a-half  feet  from  the  line  of  the 
highway  as  located.  Barnes  v. 
Chicopee,  138  Mass.  67.  The  same 
ground  was  taken  when  the  danger- 
ous place  was  twenty-five  feet  distant 
from  the  highway  (Murphy  v.  Glou- 
cester, 105  Mass.  470),  twenty  to  thirty 
feet  (Puffer  v.  Orange,  122  Mass.  389), 
and  twenty-eight  feet  (Daily  v.  Wor- 
cester, 131  Mass.  452).  See  Larrabee 
V.  Peabody,  128  Id.  561 ;  Nebraska  v. 
Campbell,  2  Black,  590;  Sparhawk 
V.  Salem,  i  Allen,  30 ;  Chicago  v. 
Gallagher,  44  111.  295.    In  Wisconsin, 
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Hence,  an  abutting  owner  may  recover,  for  a  defect  in  a 
highway,  such  damages  sustained  by  him  therefrom  as  are 
separable  from  those  caused  by  the  condition  of  his  own 
premises  co-operating  to  produce  the  injury.^ 

§  348.  Duty  to  rebuild  destroyed  highway.— Some  ques- 
tion has  arisen  as  to  whether  towns  are  bound,  under  their 
obligation  to  repair,  to  rebuild  highways  or  bridges  which 
have  been  entirely  destroyed  by  natural  causes.  The 
common  law  of  England  does  not  impose  any  duty  upon 
a  parish  to  rebuild  a  highway  which  has  been  wholly  des- 
troyed by  the  elements,  or  by  the  operation  of  natural 
causes,  over  which  the  parish  had  no  control,  as  where  the 
soil  of  the  road-bed  had  been  entirely  swept  away  by  a  flood, 
or  a  bridge  was  totally  destroyed  by  fire.^     The  common- 


one  turning  aside  voluntarily  from  the 
highway,  to  go  across  the  fields,  is  not 
a  traveler  and  cannot  recover  against 
a  town  for  injuries  thus  sustained  out- 
side of  the  highway  (Hawes  v.  Fox 
Lake,  33  Wise.  438).  The  general 
rule,  and  some  exceptions  in  which  it 
may  be  disregarded,  are  stated  in 
Kelley  v.  Fond  du  Lac  (31  Wise.  179). 
In  Vermont,  a  town  may  be  liable  for 
injury  sustained  by  a  traveler  on  a 
highway  by  driving  off  a  steep  and 
unguarded  embankment  six  inches 
outside  the  highway,  in  the  dark,  the 
highway  being  level  to  that  point. 
The  sufficiency  of  the  highway  is  to 
be  determined  by  the  jury  (Drew  v. 
Sutton,  55  Verm.  586).  See  also  Hyde 
V.  Jamaica,  27  Verm.  443 ;  Tisdale  v. 
Norton,  8  Mete.  388;  Vale  v.  Bliss, 
50  Barb.  358:  Norwich  v.  Breed,  30 
Conn.  535 ;  Walker  v.  Reidsville  [N. 
C]  2  S.  C.  74;  Kelley  v.  Columbus, 
41  Ohio  St.  263;  Scranton  v.  Hills, 
102  Penn.  St.  378  [plaintiff  voluntarily 
turned  aside  to  take  a  short  cut  and 
was  hurt ;  town  not  liable].  Whether 
a  dangerous  place  near  a  highway  was 
Vol.  n-3 


so  near  as  to  make  travel  unsafe,  a 
question  for  the  jury  (Warner  v. 
Holyoke,  112  Mass.  362). 

'  A.  tripped  upon  a  stone  impro- 
perly upon  a  highway,  and  fell  into  a 
cellar  which  he  maintained  and  which 
was  a  nuisance.  Held,  the  town  was 
liable  only  for  injury  sustained  from 
tripping,  not  for  that  caused  by  the 
fall  into  the  cellar  (Laveryz/.  Manches- 
ter, 58  N.  H.  444) 

'  Regina  v.  Hornsea,  i  Dear.  C. 
C.  291;  18  Jur.  315;  25  Eng.  Law  & 
Eq.  582.  In  that  case  a  public  high- 
way originally  ran  down  to  the  sea  at 
right  angles  to  the  shore,  the  land 
gently  sloping  to  the  water's  edge. 
By  the  encroachment  of  the  waves,  a 
portion  of  the  land  and  road  was 
swept  away,  so  that  there  was  left  a 
cliff  twenty  feet  high  above  the  beach, 
the  road  running  to  the  edge  and  there 
terminating  abruptly.  It  was  held, 
that  as  the  substance  of  the  road  was 
gone,  beyond  the  edge  of  the  cliff,  there 
was  no  road  beyond  that  point  which 
the  parish  could  be  called  upon  to  re- 
pair, and  that  they  were  not  bound 


§348] 


HIGHWAYS. 


34 


law  obligation  of  turnpike  companies  and  other  owners  of 
road  franchises  is  different.  They  are  bound  to  render 
their  roads  and  bridges  passable,  and  it  is  no  excuse  for 
failure  to  do  so,  that  they  were  rendered  impassable  by  a 
sudden  flood  or  other  irresistible  causes.  They  are  bound 
to  build  within  a  reasonable  time.^  Under  a  statute  re- 
quiring the  maintenance  of  roads  and  bridges,  and  impos- 
ing a  liability  for  the  consequences  of  "  defects  "  therein, 
it  is  held  that  there  is  no  distinction  between  the  case  of 
a  defect  produced  by  natural  causes  and  a  defect  produced 
by  the  agency  of  man,  either  with  or  without  his  fault.^ 


to  provide  any  means  of  communica- 
tion between  the  top  of  the  cliff  and 
the  beach.  Maule,  J.,  said :  "  We  are 
clearly  of  opinion  that  there  is  no 
highway  to  repair.  There  appears  to 
have  been  a  road  running  down  to 
the  sea;  natural  causes,  without  the 
fault  of  any  one,  have  washed  away 
and  destroyed  the  road,  in  great  part, 
so  that  where  that  has  taken  place, 
the  subject  of  repair  no  longer  exists. 
.  .  .  That  part  of  the  highway 
which  exists  is  in  good  repair,  and 
that  which  is  not  passable  could  not 
be  made  good  without  considerable 
engineering  works,  which  I  think  the 
parish  were  not  bound  to  execute." 
In  Regina  v.  Paul  (2  Mood.  &  Rob. 
307),  parishioners  were  indicted  for 
non-repair  of  a  highway  which  ran 
along  the  top  of  a  quay  on  the  sea- 
shore; part  of  the  quay  had  been 
washed  away  by  the  sea,  leaving  a 
gap  which  broke  off  the  communica- 
tion. Maule,  J.,  said:  '  Whatever 
might  be  the  duty  of  the  parish  as 
to  a  road  so  in  existence  and  requir- 
ing repair,  I  do  not  think  they  are 
defaulters  on  this  evidence.  The  in- 
terruption of  the  passage  is  not  from 
the  want  of  repair,  but  from  the  sea 
having  washed  away  the  wall  or  em- 
bankment, and  there  is  no  longer  any- 


thing for  them  to  repair ''  (see  Rex  v. 
Montague,  4  Barn.  &  Cr.  598).  In 
Regina  v.  Bamber  (5  Q.  B.  279),  on 
an  indictment  for  non-repair  of  a  high- 
way, alleging  liability  ratione  tenures, 
it  appeared  that  the  sea  from  time  to 
time  had  encroached  upon  tbe  high- 
way, so  that  a  portion  of  the  land 
over  which  it  went  was  covered  by 
the  sea,  and  impassable,  and  the  earth 
and  soil  were  swept  away.  Denman, 
C.  J.,  said:  "All  the  materials  of 
which  a  road  could  be  made  have  been 
swept  away  by  the  act  of  God.  Under 
these  circumstances,  can  the  defend- 
ant be  liable  for  not  repairing  the 
road  1  We  want  an  authority  for 
such  a  proposition ;  and  none  has  been 
found."  In  a  case  where  a  public  way 
crossed  the  bed  of  a  river,  which 
washed  over  it  at  every  high  tide,  and 
left  a  deposit  of  mud,  it  was  thought 
that  the  parish  was  not  bound  to 
make  it  good,  though  the  point  was 
not  expressly  adjudged  (Rex  v.  Lan- 
dulph,  I  Mood.  &  Rob.  393). 

1  People  V.  Hillsdale  Tump.  Co., 
23  Wend.  254. 

^  Palmer  v.  Portsmouth,  43  N.  H. 
265.  See  Chamberiain  v.  Enfield,  Id. 
356.  In  New  York,  in  case  of  any 
road  or  bridge  being  damaged  or  des- 
troyed by  the  elements  or  otherwise, 
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And  towns  are  bound  to  rebuild,  without  unreasonable  de- 
lay, bridges  or  roads  destroyed  or  injured  by  the  ele- 
ments.' It  is  no  justification  for  an  unreasonable  delay  in 
rebuilding  that  there  is  a  contiguous  road,  in  good  repair, 
which  the  traveler  might  have  taken.^ 

§  349.  Protection  of  travel  pending  repairs.— We  have 
already  stated  and  illustrated  the  rule  of  liability  for  in- 
juries resulting  from  defects  in  the  construction  of  public 
works,  whether  such  defects  consist  in  the  plan  of  the 
work,  or  the  mode  of  its  execution.^  It  only  remains  to 
add,  here,  that  during  the  progress  of  the  work  of  altering 
or  repairing  a  highway,  ordinary  care  must  be  used  to  pre- 
vent injuries  to  travelers  thereon.*  If,  in  altering  the 
grade  of,  or  otherwise  working  upon,  a  street  previously 
passable,  the  way  becomes  impassable  or  dangerous  for 
travel,  it  is  negligence  to  omit  to  warn  the  public  of  dan- 
r  ger  by  erecting  fences,  barriers,  lights,  or  the  like.''     It  is 

the  commissioners  are  authorized  to  Cal.  528;  Storrs  v.  Utica,  l^  N.  Y. 

cause  the  same  to  be  immediately  re-  104;  Conrad  v.  Ithaca,    16  Id.   i6r. 

paired  or  rebuilt  at  the  expense  of  the  A  town  was  removing  a  boulder  from 

town   (Laws    of    1858,    ch.    103;    as  the  highway ;  Held,  that  allowing  it  to 

amended    Laws    of  1865,    ch.    442,  remain  there  from  two  to  five  days 

p.  801).     Before  the  passage  of  this  was  not  negligence  as  for  a  defect  in 

statute,  it  was  held  that  commissioners  the  highway  (Agnew  w.   Corunna,  55 

were  not  bound  to  rebuild  a  bridge  in  Mich.  428  [horse  frightened   by  the 

the  town,  unless  they  had  funds,  or  boulder]).      Stones  deposited  in  the 

the  means  of  procuring  them  (People  street  by  a  contractor  were  suffered  to 

V.  Hudson,  7  Wend.  474 ;  Bartlett  v.  remain  there  for  a  week ;  Held,  a  ques- 

Crozier,    17    Johns.  439;    People  v.  tion  for  the  jury  to  say  whether  it  was 

Adsit,  2  Hill,  619;  Barker  z/.  Loomis,  negligent  on  the  part  of  the  city  to 

6  Id.  463 ;  Smith  v.  Wright,  27  Barb.  allow  them  to  so  remain  (Farley  v. 

621 ;  reversing  S.  C.  24  Id.  170).  Philadelphia,  15  Phil.  290). 

»  Briggs  V.  Guilford,  8  Verm.  264;  ^  storrs  v.  Utica,  17  N.  Y.  104; 

Clark  V.  Corinth,  41  Verm.  449-  Buffalo  v.  HoUoway,  7    N.  Y.  493 ; 

2  State  z/.Fryeburg,  IS  Maine, 405;  Grant  v.    Brooklyn,   41    Barb.   381; 

Frost  w.  Portland,  1 1   Id.  271.     As  to  Silvers  v.    Nerdlinger,    30    Ind.    53; 

what  delay  will  be  held  to  beunrea-  Chicago  v.  Johnson,  53  111.  91;  Mil- 

sonable,  see  Boxford  v.  Essex,  7  Pick.  waukee  v.  Davis,  6  Wise.  377  :  Cov- 

,,__  ington  V.  Bryant,  7  Bush,  248.     Road 

»  See  ante,  %  271,  275.  trustees,  in  repairing  a  road,  cut  down 

*  See  James  v.   San  Francisco,  6  half  of  it  about  four  feet  lower  than 
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the  duty  of  a  city  or  town,  in  constructing  and  repairing 
roads,  to  provide  for  the  reasonable  safety  of  travelers  in 
reference  to  such  accidents  as  may  be  expected  to  happen 
on  such  roads.^  Pending  the  work  of  rebuilding,  if  the 
public  is  put  upon  its  guard,  the  town  will  be  excused  for 
the  defective  condition  of  the  highway.^ 

§  350.  What  are  "  defects  "  under  the  statute.— It  will 
hardly  be  expected  that  we  should  give  much  space  to  the 
consideration  of  a  multitude  of  cases  decided  under  statutes 
which  impose  upon  towns,  etc.,  an  absolute  liability  for 
injuries  from  defective  highways.  The  statutes  of  no 
two  states  use  the  same  language  in  defining  the  duty  of 
maintaining  highways  ;  so  that  the  decisions  under  the 
statutes  of  one  state  are  seldom  precisely  applicable  to 


the  other  half,  without  using  proper 
precautions  to  guard  it,  and  a  traveler, 
while  passing  along  in  the  dark,  was 
there  overturned.  Held,  that  the  trus- 
tees were  liable  (Miller  v.  Road  Trus- 
tees, Hay,  441  ;  4  Mur.  563).  In 
Prideaux  v.  Mineral  Point  (43  Wise. 
513),  the  city  was  held  liable  for  negli- 
gence in  raising  the  grade  of  half  the 
width  of  street,  and  leaving  the  other 
half  six  feet  below  the  new  level  with- 
out an  intervening  railing.  In  Senes- 
tre  V.  New  York  (47  N.  Y,  Superior, 
341),  plaintiff  fell  into  an  excavation 
in  a  street  at  night,  which  was  open 
for  the  purpose  of  laying  water-pipes. 
It  did  not  appear  that  the  place  was 
lighted  or  that  there  was  a  watchman. 
Held,  not  material,  if  place  was  suffi- 
ciently barricaded.  The  city  is  not 
responsible  for  the  removal  of  the 
barricade  by  the  mischievous  or 
wrongful  act  of  third  persons,  of  which 
it  had  no  notice.  In  Childs  v.  West 
Troy  (23  Hun,  68)  it  was  held  that, 
in  digging  a  pit  in  a  street,  the  city 
officials  must  so  guard  it  against 
passers-by  that  no  accident  can  happen 


except  by  such  extreme  negligence  as 
may  almost  be  called  willful.  S.  P. 
Clifford  V.  Dam,  81  N.  Y.  52;  Bunch 
V.  Edenton,  90  N.  C.  431 ;  Springfield 
V.  LeClare,  49  111.  476  [failure  to  guard 
an  open  sewer  in  process  of  construc- 
tion].    See  post,  §  356. 

'  Kelsey  v.  Glover,  1 5  Verm.  708, 
and  cases  supra.  A  contractor,  who 
was  digging  a  trench  for  water-pipes 
in  a  city  street,  left  a  brace  crosswise 
of  the  trench  between  two  cross- 
streets,  to  support  the  sides  of  the 
trench,  but  apparently  for  a  crossing. 
Held,  he  was  bound  to  see  that  it  was  as 
safe  for  a  crossing  as  reasonable  care 
could  make  it,  and  was  liable  to  one 
who, using  it  for  a  crossing,  fell  into  the 
trench  and  was  injured  in  consequence 
of  the  brace  breaking.  The  fact  that 
he  did  not  leave  the  brace  for,  or 
intend  it  to  be  used  as,  a  crossing,  is 
immaterial,  if  it  apparently  was  for 
such  a  purpose  (Finegan  v.  Moore, 
46  N.  J.  Law,  602). 

2  Kimball  v.  Bath,  38  MainCj  219; 
see  Blaisdell  v.  Portland,  39  Id.  113. 
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cases  in  even  those  states  which  have  similar  statutes ;  and 
they  are  much  less  likely  to  be  greatly  useful  in  illustrat- 
ing the  rules  generally  prevailing  in  other  states,  consti- 
tuting a  great  majority  of  the  whole,  which  have  no  such 
statutory  rule,  and  whose  courts  rest  the  liability  of  muni- 
cipal corporations  for  the  non-repair  of  their  highways  on 
implication.  They  will  be  found  chiefly  useful  in  throw- 
ing light  upon  such  general  questions  as  contributory 
negligence,  proximate  cause  and  the  like  ;  but  the  ques- 
tion of  a  defendant's  negligence  can  rarely  if  ever  arise  in 
such  statutory  actions.  The  question,  what  is  a  "  safe  and 
convenient  "  road  or  bridge,  or  what  is  a  "  defect  or  want 
of  repair  "  therein,  within  the  meaning  of  those  terms  as 
used  in  the  statutes  of  the  states  to  which  we  have  referred, 
is  one  of  fact  for  the  jury  to  determine,  under  the  instruc- 
tion of  the  court,  upon  the  circumstances  of  each  particular 
case,^  such  as  the  season  of  the  year,  the  hour  of  the  day 
or  night,  the  manner  in  which  the  accident  occurred,  and 
the  nature  of  the  accident  itself.^      Under  the  Maine  stat- 


*  Green  v.  Danby,  12  Verm.  338;  So  it  is  a  question  of  fact  whether  the 

Ricez/.  Montpelier.igld.  470;  Cassedy  condition    of    a    railing   which    was 

w.  Stockbridge,  21  Id.  391;  Sessions  z'.  erected  to  mark  out  a  traveled  way, 

Newport,  23  Id.  9 ;  Kelsey  v.  Glover,  and  which  has   fallen   out  of  repair, 

15  Id.  708;    Merrill  v.  Hampden,  26  constitutes  a  defect  in  the  way  (Pratt 

Maine,  234;  Tripp  v.  Lyman,  37  Id.  v.  Amherst,  140  Mass.  167).     As  to 

250;  Lawrence  v.  Mt.  Vefnon,  35  Id.  the  dangerous  proximity  of  a  defect  to 

100;   Fitz  V.  Boston,   4  Cush.   365;  the  highway,  it  is  said,  in  Warner  v. 

Providence  v.   Clapp,  17  How.  U.  S.  Holyoke  (112  Mass.  362),  "The  law 

i6i ;  Johnson  v.  Haverhill,  35  N.  H.  has  nowhere  undertaken  to  define  at 

74;  Winship  v.  Enfield,  42  Id.  197;  what  distance  in  feet  and  inches  a 

People    V.    Carpenter,  i   Mich.   273 ;  dangerous  place  must   be  from    the 

Whitney  v.  Milwaukee,  57  Wise.  639.  highway  in  order  to  cease  to  be  in  close 

Whether  the  town  had  done  all  that  proximity  to  it.     It  must  necessarily 

could  be  reasonably  required  to  make  be  a  practical  question,  to  be  decided 

the  road  safe,  and  whether  a  pile  of  on  the  good  sense  and  experience  of 

rocks  by  the  road-side  was  a  defect,  was  the  jury."    For  other  cases  see  ante, 

for  the  jury,  and  considering  the  prox-  §  53. 

imity  of  a  railroad  on  the  other  side  ^  Hutchinsonw.  Concord,  41  Verm, 

of  the  road  the  jury  found  that  it  was  271. 
(Lee  V.  Barkhampton,  46  Conn.  213). 
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ute,  it  has  been  held  that  a  "  defect  or  want  of  repair  "  is 
either  inert  matter  left  encumbering  the  street,  either  upon 
or  over  it,  or  a  structural  defect  endangering  the  public 
travel.^  As  a  general  rule,  the  defects  in  highways,  whether 
structural  or  otherwise,  for  which  towns  are  liable  under 
such  a  statute,  are  those,  and  only  those,  which  are  indict- 
able at  common  law  as  nuisances.^  But,  on  the  other 
hand  it  is  not  every  nuisance  which  obstructs,  hinders,  or 
endangers  travelers  upon  a  highway  that  constitutes  a  de- 
fect of  the  highway,  within  the  meaning  of  that  term  as 
used  in  the  statutes.^     In  Connecticut,  a  defect  in  a  high- 


^  Therefore,  a  team  temporarily 
stationed  in  the  street,  under  the 
charge  of  the  owner  or  driver,  is  not  a 
defect  or  want  of  repair  to  be  amended 
or  obstruction  to  be  removed,  within 
the  meaning  of  the  statute  (Davis  v. 
Bangor,  42  Maine  522).  SeeBigelow  v. 
Weston,  3  Pick.  267 ;  Snow  v.  Adams, 
I  Cush.  443;  Frost  v.  Portland,  11 
Maine,  271.  Thus,  a  town  is  not 
liable  for  injuries  to  a  traveler  caused 
by  boys  coasting  on  sleds  on  a  high- 
way, this  not  being  an  "  insufficiency," 
etc.  (Hutchinson  v.  Concord,  41  Verm. 
271 ;  Ray  v.  Manchester,  46  N.  H. 
59).    See  ante,  §  262. 

2  So  held  in  Massachusetts  (Howard 
V.  North  Bridgewater,  16  Pick.  189), 
and  in  Maine  (Merrill  v.  Hampden, 
26  Maine,  234).  In  Goldthwaite  v. 
East  Bridgewater  (5  Gray,  61),  the 
judge  refused  to  rule  that,  in  order  to 
maintain  the  action  against  a  town, 
the  defect  must  be  of  such  a  nature 
that  the  town  would  have  been  liable 
to  indictment  therefor.  Held,  not 
error. 

'  Hewison  v.  New  Haven,  34  Conn. 
136,  per  Carpenter,  J.  In  Hixon  v. 
Lowell  (13  Gray,  59),  Hoar,  J.,  said: 
"The  traveler  may  be  subjected  to 
inconvenience  and  hazard  from  various 


sources,  none  of  which  would  con- 
stitute a  defect  or  want  of  repair  in 
the  way  for  which  the  town  would  be 
responsible.  He  may  be  annoyed  by 
the  action  of  the  elements ;  by  a  hail- 
storm, by  a  drenching  rain,  by  pierc- 
ing sleet,  by  a  cutting  and  icy  wind, 
against  which,  however  long  con- 
tinued, a  town  would  be  under  no  ob- 
ligation to  furnish  him  protection.  He 
might  be  obstructed  by  a  concourse  of 
people,  by  a  crowd  of  carriages  ;  his 
horse  might  be  frightened  by  the  dis- 
charge of  guns,  the  explosion  of  fire- 
works, by  military  music,  by  the  pre- 
sence of  wild  animals;  his  health 
might  be  endangered  by  pestilential 
vapors,  or  by  the  contagion  of  disease ; 
and  these  sources  of  discomfort  and 
danger  might  be  found  within  the 
limits  of  the  highway,  and  continue 
for  more  than  twenty-four  hours,  and 
yet  that  highway  not  be,  in  any  legal 
sense,  defective  or  out  of  repair.  It  is 
obvious  that  there  may  be  nuisances 
upon  traveled  ways,  for  which  there  is 
no  remedy  against  the  town  which  is 
bound  by  law  to  construct  and  main- 
tain the  way.  If  the  owner  of  a  dis- 
tillery, for  example,  or  of  a  manufac- 
tory adjoining  the  street  of  a  city, 
should  discharge  continuously,  from  a 
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way,  as  that  term  is  used  in  the  statute  of  that  state,  is  de- 
fined to  be  "  any  object  in,  upon,  or  near,  the  traveled 
path,  which  would  necessarily  obstruct  or  hinder  one  in 
the  use  of  the  road  for  the  purpose  of  traveling  thereon, 
or  which,  from  its  nature  and  position,  would  be  likely  to 
produce  that  result."  ^  The  actionable  defects  under  most  of 
these  statutes  have  been  classified  as  follows:  (i)  Want 
of  railings ;  (2)  Obstructions  to  the  traveled  path  by 
rocks,  stones,  wood,  timber  posts,  snow,  ice,  etc. ;  (3)  Holes 
or  excavations  in  the  traveled  path,  or  so  immediately 
contiguous  as  to  make  the  highway  itself  unsafe  ;  (4) 
Defective  bridges  and  causeways  insufficient  to  support 
travelers  ;  (5)  Awnings  and  falling  substances.* 

§  351.  Defects  in  margins  of  way. — Travelers  are  not  re- 
stricted to  the  use  of  the  wrought  and  traveled  path  of  a  high- 
way.    They  have  a  right  to  travel  over  the  whole  width  of 


pipe  or  orifice  opening  toward  the 
street,  a  quantity  of  steam  or  hot 
water,  to  the  nuisance  and  injury  of 
passers-by,  they  must  certainly  seek 
redress  in  some  other  mode  than  by  an 
action  for  a  defective  way.  If  the 
walls  of  a  house  adjoining  a  street  in 
a  city  were  erected  in  so  insecure  a 
manner  as  to  be  liable  to  fall  upon 
persons  passing  by,  or  if  the  eaves- 
trough  or  water-conductor  was  so 
arranged  as  to  throw  a  stream  from 
the  roof  upon  the  sidewalk,  there 
being  in  either  case  no  structure  erect- 
ed within  or  above  the  traveled  way, 
it  would  not  constitute  a  defect  in  the 
way.''  See  Barber  v.  Roxbury,  11 
Allen,  318,  per  Gray,  J.  The  over- 
flow of  a  highway  by  a  swollen  river  is 
not  "an  insufficiency  or  want  of  re- 
pair" of  the  highway  (Farnum  v. 
Concord,  2  N.  H.  392).  But  if  a  cess- 
pool and  its  cover  in  a  highway  are  so 
constructed  that  in  a  heavy  rain  the 


water  which  would  ordinarily  flow  into 
the  cesspool  lifts  the  cover  off  and 
leaves  a  hole  into  which  a  person  may 
fall,  this  is  a  defect  (Post  v.  Boston, 
141  Mass.  189). 

1  Therefore,  any  object  upon  or 
near  the  traveled  path,  which,  in  its 
nature,  is  calculated  to  frighten  horses 
of  ordinary  gentleness,  and  likely  to 
obstruct  the  right  of  way,  may  con- 
stitute a  defect  in  the  way  itself 
(Hewison  t/.  New  Haven,  34  Conn. 
136,  per  Carpenter,  J.).  Compare 
Morse  1/.  Richmond,  41  Verm.  435 ; 
Chamberiain  Z'.  Enfield,  43  N.  H.  358; 
Winship  V.  Enfield,  42  Id.  199,  200, 
216 ;  Dimock  v.  Suffield,  30  Conn. 
129;  Lund  V.  Tyngsborough,  11  Cush. 
563 ;  Horton  v.  Taunton,  97  Mass. 
256;  Kingsbury  z/.  Dedham,  13  Allen, 
186;  Cook  V.  Charlestown,  Id.  190,  n. 

2  Keith  V.  Easton,  2  Allen,  552, 
per  Chapman,  J. 
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the  road  as  laid  out,  and  if  unlawful  obstructions  or  pitfalls 
are  allowed  to  remain  on  the  margin  of  the  road,  obstruct- 
ing a  passage  thereon,  the  road  is  not  "  safe  and  conven- 
ient "  under  the  statute.^  Thus  a  large  stone  or  log,  lying 
within  the  road,  but  outside  the  traveled  path,^  and  accu- 


1  Stinson  v.  Gardner,,  42  Maine, 
248,  per  Tenney,  C.  J.  In  Johnson 
V.  Whitefield  (18  Maine,  286),  Shepley, 
J.,  said:  "It  is  a  mistake  to  suppose 
the  public  rights  are  restricted  to  the 
prepared  and  usually  traveled  path. 
While  a  town  has  done  its  duty  when 
it  has  prepared  a  pathway  of  suitable 
width,  in  such  a  manner  that  it  can  be 
conveniently  and  safely  traveled  with 
teams  and  carriages,  as  required  by 
the  statute,  the  citizens  are  not  thereby 
deprived  of  the  right  to  travel  over  the 
whole  width  of  the  way  as  laid  out, 
and  they  have  a  right  to  do  so  without 
being  subjected  to  other  or  greater 
damages  than  may  be  presented  by 
natural  objects,  or  those  occasioned 
by  making  and  repairing  the  traveled 
path.  .  .  .  To  allow  the  sides  of 
the  road  to  be  encumbered  by  logs  or 
other  things  unnecessarily  placed  there 
would  deprive  the  citizens  of  the  use 
of  the  whole  width  of  the  way,  or  sub- 
ject them  to  unnecessary  dangers  not 
contemplated  by  the  laws."  s.  P.  Morse 
V.  Richmond,  41  Verm.  435 ;  Dimock 
V.  Suffield,  30  Conn.  129;  Howard  v. 
North  Bridgewater,  16  Pick.  191 ; 
Shepardson  v.  Colerain,  13  Mete.  56; 
Bryant  v.  Biddeford,  39  Maine,  193. 
In  Steward  v.  Milford  (21  W^isc.  491), 
a  charge  that  a  traveler  may  presume 
that  a  road  is  reasonably  safe  in  its 
surface  and  margin,  was  sustained. 
In  Rice  v.  Montpelier  (19  Verm.  470), 
it  was  said,  that  the  extent  of  the  re- 
sponsibilities of  towns,  for  defects  and 
obstructions  exterior  to  the  wrought 
or  traveled  way,  and  for  injuries  suf- 
fered from  such  defects  in  the  use  of 


that  portion  of  the  way,  was  mainly  a 
question  of  law.  "  The  duty  of  cities 
to  keep  their  streets  and  highways  safe 
and  convenient  is  not  that  all  parts  of 
all  highways  shall  be  kept  in  like  re- 
pair, and  alike  smooth  and  free  from 
obstruction,  but  that  all  parts  of  all 
highways  shall  be  kept  in  such  a  con- 
dition as  shall  be  deemed  reasonably 
safe  and  convenient "  (per  Colt,  J.,  in 
Street  v.  Holyoke,  105  Mass.  82,  84). 
2  Bigelow  V.  Weston,  3  Pick.  267 ; 
Cogswell  V.  Lexington,  4  Cush.  307 ; 
Snow  V.  Adams,  I  Cush.  443.  In 
Smith  V.  Wendell  (7  Cush.  498),  how- 
ever, it  was  held  that  a  town  was  not 
liable  to  a  traveler  passing  from  a 
public  highway  to  a  railway  station 
through  a  road  opened  by  the  proprie- 
tors of  the  railroad  for  that  purpose, 
for  an  injury  occasioned  by  a  block 
of  stone  lying  within  the  limits  of  the 
highway  as  located,  and  obstructing 
the  entrance  to  the  road  to  the  station, 
if  it  did  not  obstruct  the  road-bed  of 
the  highway.  In  Young  v.  Yarmouth 
(9  Gray,  386),  it  was  held  that  a  town 
was  not  liable  for  damages  sustained 
by  a  traveler  upon  a  highway,  by  rea- 
son of  a  telegraph  pole  erected  within 
the  hmits  of  the  highway,  in  a  place 
prescribed  by  the  selectmen  of  the 
town.  Where  an  open  and  well-beaten 
path  led  from  the  traveled  path  to  an 
apparently  safe  and  convenient  water- 
ing-place by  the  side  of  the  road, 
but  within  its  limits,  which  was,  in 
fact,  a  deep  and  miry  pit  covered 
with  water,  into  which  a  traveler's 
horse,  being  turned  there  to  drink,  fell 
and  was  drowned,  it  was  held  that  the 
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mulations  of  snow  on  the  margins  of  the  road,  rendering 
travel  unsafe,  are  "  defects,"  for  injuries  caused  by  which  a 
town  is  liable.^  If  the  usually  traveled  part  of  a  highway 
is  obstructed  with  snow,  and  the  only  way  broken  out  is 
at  the  side,  over  a  frozen  ditch,  the  town  is  liable  for  de- 
fects in  such  way.^  If  the  margin  of  a  road  has,  by  use  or 
otherwise,  been  made  a  part  of  the  road,  and  suffered  to  be 
used  as  such  by  the  town  authorities,  the  town  becomes 
liable  for  a  defect  in  the  margin.*  Yet  a  traveler,  who 
voluntarily  and  unnecessarily  diverges  from  the  traveled 
path,  ought  not  to  recover  for  injuries  sustained  while 
traveling  outside  of  such  path,*  as,  where  he  diverges  from 
the  traveled  path  merely  for  the  purpose  of  obtaining  a 
better  road  at  the  side,  or  where  his  horse  takes  that  direc- 


town  was  liable  (Cobb  v.  Standish,  14 
Maine,  198).  In  that  case,  Weston, 
C.  J.,  said:  "  Towns  are  not  obliged 
to  furnish  watering  places  for  the  pub- 
lic convenience,  but,  when  they  are 
provided  by  nature  in  the  highway, 
they  ought  not  to  be  suffered  to  be- 
come pit-falls,  first  to  allure,  and  then 
to  destroy  horses  or  other  animals 
turned  aside  to  partake  the  refresh- 
ment to  which  they  are  thus  invited." 
See  Ireland  v.  Oswego,  &c.  Tump. 
Co,  13  N.  Y.  526;  but  compare  Hall 
V.  Unity,  57  Maine,  529. 

1  See  Barton  v.  Montpelier,  30 
Verm.  650.  But  a  snow-drift  outside 
the  road  limits  is  not  a  defect  for  which 
the  town  is  liable,  it  not  appearing 
that  there  was  not  ample  room  in  the 
located  way  (Willey  v.  Ellsworth,  64 
Maine,  57). 

*  Savage  v.  Bangor,  40  Maine,  176. 
In  Connecticut,  a  town  is  not  required 
to  keep  the  entire  surface  between 
fences  of  highway  free  from  snow- 
drifts ;  it  is  sufficient  if  there  is  a  rea- 
sonably safe  and  convenient  path  any- 
where within  the  limits  (Seeley  v. 
Litchfield,  49  Conn.  134). 


^  Potter  V.  Castleton,  53  Verm. 
435;  Aston  v.  Newton,  134  Mass. 
507. 

*  If  a  traveler  errs  in  judgment  in 
taking  a  side  track  upon  a  highway 
when  the  main  track  is  passable  and 
safe,  although  the  side  track  is  gen- 
erally used,  the  town  is  not  liable 
(Burr  V.  Plymouth,  48  Conn.  460). 
Towns  are  not  generally  bound  to 
make  all  the  land  that  is  laid  out  as  a 
highway  passable  ;  but  if  an  obstruc- 
tion outside  of  the  traveled  part  ren- 
ders the  road  unsafe,  the  town  will  be 
liable  unless  it  has  made  proper  safe- 
guards or  railings  (Willey  v.  Ports- 
mouth, 35  N.  H.  303).  Although  the 
town  will  not  be  responsible  if  the 
traveler  voluntarily  diverges  from  the 
traveled  path,  and  injury  results,  yet, 
if  he  is  forced  into  the  ditch  by  acci- 
dent, and  injury  ensues  by  reason  of 
an  obstruction  placed  there,  the  town 
will  be  liable  (Cassedyw.  Stockbridge, 
21  Verm.  391 ;  Chapman  v.  Cook,  10 
R.I.  304;  see  Stone  v.  Attleborough, 
140  Mass.  328;. 
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tion  from  a  natural  instinct,  or  from  inability  to  see  the 
road  on  account  of  the  darkness,  he  must  suffer  the  conse- 
quences.^ 

§  352.  Whole  width,  when  must  be  passable.— It  is 
obvious,  however,  that  what  would  constitute  a  seri- 
ous defect  in  a  highway  of  a  certain  character  and 
location,  might  be  a  very  inconsiderable  defect,  or  none 
at  all,  in  another  highway.**  What  would  be  a  safe  and 
convenient  road  in  the  country  might  be  a  very  unsafe 
and  inconvenient  street  in  a  city.     The  necessity  in  a  city 


*  Rice  7/.  Montpelier,  19  Verm.  470. 
In  that  case,  the  plaintiff  was  traveling 
upon  the  highway,  the  traveled  path 
of  which  was  from  twenty  to  thirty 
feet  wide.      In  the  ditch,  and  three 
feet  from  the  outer  edge  of  the  traveled 
path,  and  about  five  or  six  feet  from 
the  fence,  a  hole  had  been  dug,  about 
three  feet  square  and  two  feet  deep, 
of  which  the  highway  surveyor   had 
notice.      Between   the   hole   and   the 
fence    there    was    nothing     but     an 
elevated  sidewalk.     There  was  some 
snow  upon  the  sides  of  the  road,  but 
none   in  the  traveled  path.      Sleighs 
had  been  driven  in  the  ditch,  and  had 
made  a  path  there  upon  the  snow  at 
the   place  where  the   hole  was    dug. 
The  plaintiff,  passing  along  the  high- 
way in  a  dark  night,  with  a  horse  and 
sleigh,  ran  into  the  hole,  whereby  his 
horse  and  sleigh  were  injured.     Held, 
that   the   jury   should  have   been  in- 
structed that,  if  they  found  that  the 
plaintiff  diverged   from   the   traveled 
road  without  necessity,  but  merely  for 
the  purpose  of  having  the   benefit  of 
snow,  or  that  the  horse  took  the  same 
direction   from   a  natural  instinct,  or 
from  inability  to  see  the  road  on  ac- 
count of  the  darkness,  the  town  should 
not  be  held  responsible  for  the  conse- 
quences   which    ensued.       And    see 
Dickey  v.  Maine  Telegraph  Co.,   46 


Maine,  483 ;  and  Macomber  v.  Taun- 
ton, 100  Mass.  255,  in  which  a  town 
was  held  not  liable  for  collision  with  a 
hitching  post.  In  Famum  v.  Con- 
cord (2  N.  H.  392),  the  injury  was  oc- 
casioned by  an  excavation  by  the  side 
of  the  road,  although  the  traveled  way 
was  only  twelve  feet  wide,  and  another 
excavation  existed  on  the  opposite 
side,  and  the  whole  vicinity,  by  the 
side  of  the  river,  was  covered  by  nearly 
two  feet  of  water.  Held,  town  not 
liable.  See  Joyner  v.  Great  Barring- 
ton,  118  Mass.  463;  Marshall  v.  Ips- 
wich, no  Id.  522;  Ramsey  v.  Rush- 
ville  R.  Co.,  81  Ind.  394.  In  the  last 
case,  the  court  adds  that  if  the  traveler 
is  forced  to  deviate  from  the  traveled 
way,  he  must  use  ordinary  care  in 
making  such  deviation,  for  in  the 
absence  of  such  care  the  town  will  not 
be  liable. 

2  The  requisite  strength  of  a  bridge 
depends  upon  the  extent  and  nature 
of  the  travel  and  business  on  the  road. 
Thus,  it  ought  in  general  to  be  strong 
enough  to  support  a  drove  of  cattle, 
driven  over  it  with  common  care  and 
prudence.  It  is  not  sufficient  to  ex- 
cuse the  party  who  is  liable  to  maintain 
it  to  show  that  it  would  sustain  the 
heaviest  loaded  teams  (Richardson  v. 
Royalton,  &c.  Turnpike  Co.,  6  Verm. 
496). 
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Street  of  a  smooth  pavement  and  even  grade,  and  of  a 
sufficient  width  to  accommodate  the  exigencies  of  in- 
creased travel,  does  not  exist  in  a  country  road.^  Thus, 
while  it  will  not  be  required  of  a  country  road  that  its 
whole  width  should  be  so  wrought  as  to  be  everywhere 
passable  for  wheeled  vehicles,^  this  will  be  required  of  a 
street  in  a  city.*  It  may  even  be  doubted  whether  width 
for  the  passage  of  more  than  one  carriage  will  be  required 
on  a  country  road,  in  places  where  ledges  of  rock,  or  other 


*  Hull  V.  Richmond,  2  Woodb.  & 
M.  337 ;  Fitz  V.  Boston,  4  Cush.  365. 
In  the  last  case,  the  court  charged 
that  "  a  different  state  of  repair  would 
be  required  in  a  city,  where  a  large 
amount  and  variety  of  travel  was  con- 
stantly passing,  than  in  a  country  place 
where  the  state  of  things  was  differ- 
ent." Held,  that  understanding  "a  city  " 
to  be  a  closely  built  place  with  a  great 
amount  of  travel,  as  distinguished 
from  a  place  of  opposite  character,  the 
charge  was  not  open  to  exception  (and 
see  Providence  v.  Clapp,  17  How.  U. 
S.  161;  Loker  7/.  Brookline,  13  Pick. 
343 ;  Drake  v.  Lowell,  1 3  Mete.  292 ; 
State  V.  Beeman,  35  Maine,  242; 
Church  V.  Cherryfield,  33  Id.,  460). 

2  Hull  V.  Richmond,  2  Woodb.  &  M. 
337 ;  Morse  v.  Belfast,  77  Maine,  44. 
In  closely  built-up  portions  of  a  city  it  is 
the  duty  of  the  authorities  to  keep  the 
entire  street  in  a  safe  condition,  but 
this  is  not  the  rule  as  regards  country 
roads,  within  the  territorial  limits  of  a 
city.  It  is  sufficient  if  a  portion  of  the 
width  of  the  road  is  kept  in  smooth 
condition,  and  safe  and  convenient 
for  travel  (Monongahela  City  v. 
Fischer,  m  Penn.  St.  9).  A 
city  is  not  required  to  keep  the  entire 
width  of  that  portion  of  its  streets 
running  out  into  the  country  as  it  is 
that  portion  of  them  in  the  built-up 
part  of  the  city  (Perkins  v.  Fayette, 


60  Maine,  152 ;  Blake  v.  Newfield,  Id. 
365 ;  Keyes  v.  Marcellus,  50  Mich. 
439;  Scranton  v.  Hill,  102  Penn.  St. 
378). 

^  A  sidewalk  was  fifteen  feet  wide, 
but  an  area  of  five  feet  in  width 
took  up  part  of  it;  a  traveler 
stepping  upon  the  area  was  injured. 
Held,  that  plaintiff  was  not  bound  to 
walk  within  the  space  of  ten  feet  left 
by  the  area,  and  that  he  was  not  guilty 
of  negligence  in  walking  upon  the 
area.  ' '  The  street  and  every  part  of 
it,  by  force  of  the  common  law,  is  sa 
far  dedicated  to  the  public  that  any 
act  or  obstruction  that  unnecessarily 
incommodes  or  impedes  its  lawful  use 
by  the  public  is  a  nuisance  "  (per 
Haines,  J.,  Durant  v.  Palmer,  29  N.  J. 
L.  544).  S.  P.  Raymond  v.  Lowell,  6 
Cush'.  524.  The  court  refused  to 
charge  that:  "The  duty  which  the 
law  imposes  on  a  municipal  corpora- 
tion to  keep  its  streets  in  a  reasonably 
safe  condition  for  the  passage  of 
pedestrians  and  vehicles  extends  to 
whole  width  of  the  street."  Held 
no  error,  since  it  cannot  be  said  to  be 
the  city's  duty  to  keep  every  street  safe 
throughout  its  entire  width,  regardless 
of  location,  amount  of  travel,  and 
other  circumstances  (Fulliam  v.  Mus- 
catine [Iowa],  30  N.  W.  Rep.  861). 
Compare  Crystal  v.  Des  Moines,  65 
Iowa,  502. 
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great  natural  obstacles  interpose.  The  most  that  can  be 
required,  in  a  road  of  so  difficult  a  nature,  is  that  the  sides 
should  be  in  such  a  state  as  would  admit,  without  unusual  de- 
lay or  trouble,  of  the  passing  of  carriages  when  they  meet* 

§  353-  Sidewalks  and  street-crossings.— Sidewalks  *  and 
street-crossings^  being  parts  of  the  public  streets,  the  duty 
of  municipal  corporations  in  respect  to  their  proper  main- 
tenance, so  as  to  be  reasonably  safe  for  pedestrians,  is  the 
same  as  the  duty  in  respect  to  the  traveled  way  for  the  use 


'  Howardz/.  North  Bridgewater,  16 
Pick.  189;  Hull ?/.  Richmond,  2  Woodb. 
&  M.  337,  343;  Kelsey  v.  Glover, 
15  Verm.  708;  Green  z/.  Danby,  12 
Id.  338.  See  Ireland  v.  Oswego,  &c. 
Turnp.  Co.,  13  N.  Y.  526.  In  Moch- 
ler  V.  Shaftesbury  (46  Verm.  580)  it 
was  held  to  be  the  duty  of  tl;ie  town  to 
keep  a  highway  in  sufficient  repair  for 
the  passing  of  teams  going  in  the 
same  direction.  Though  there  was 
no  necessity  lox'^Xsxa.W^  to  deviate  from 
the  traveled  path,  to  pass  the  team 
in  front  of  him,  and  in  doing  so  he  was 
influenced  by  a  desire  to  keep  in  com- 
pany with  the  party  with  whom  he 
was  traveling;  Held,  the  town  was 
liable  for  a  defect  in  the  margin,  the 
liability  of  the  town  not  being  limited 
to  cases  of  absolute  necessity. 

2  See  ante,\  333,  and  cases  infra. 
As  to  what  constitutes  a  sidewalk, 
see  Houfe  v.  Fulton,  34  Wise.  608.  Al- 
lowing a  foot-way  along  a  village  street 
to  be  used  as  a  public  way  for  many 
years,  when  the  proper  village  officers 
have  taken  charge  of  it,  and  expended 
money  and  labor  upon  it,  even  though 
it  has  never  been  formally  adopted  by 
a  recorded  resolution  or  vote ;  Held, 
to  constitute  a  sidewalk  (Cronin  w. 
Delavan,  3  Wise.  171 ;  7  N.  W.  Rep. 
249).  So  held  of  a  path  along  a  high- 
way in  constant  use  for  years  (James  v. 
Portage,  2  Wise.  37 1 ;  5  N.  W.  Rep.  31). 


A  foot-path  across  uninclosed  com- 
mons, held  not  a  sidewalk  (Goodin 
V.  Des  Moines,  55  Iowa,  671).  In 
Weare  57.  Fitchburg  (no  Mass.  334), 
a  sidewalk  had  been  laid  out  along  a 
highway  in  a  public  street,  and  had 
been  used  for  two  or  three  years, 
most  of  the  foot  travel  going  over  it. 
The  walk  had  not  been  laid  out  or 
repaired  by  the  city.  Held,  that  the 
question  as  to  whether  the  city  was 
bound  to  repair  it  was  for  the  jury. 

'  Hines  v.  Lockport,  60  Barb.  378 ; 
Walker  v.  Lockport,  43  How.  Pr. 
366;  Barker  v.  Savage,  45  N.  Y.  191 ; 
Brady  v.  Lowell,  3  Cush.  I2i ;  Coombs 
V.  Purrington,  42  Maine,  332 ;  Robin- 
son V.  Western  Pacific  R.  Co.,  48  Cal. 
410;  O'Neil  V.  Detroit,  50  Mich.  133; 
Champaign  v.  Patterson,  50  111.  61. 
Under  the  Massachusetts  statute,  it 
has  been  held  that  part  of  the  street 
which  lies  between  the  carriage-way 
and  the  sidewalk  should  be  kept  in 
such  repair  that  foot-passengers  may 
cross  any  part  thereof  with  a  reason- 
able assurance  of  safety;  and  that 
establishing  raised  crossings  at  proper 
distances  is  not  a  sufficient  com- 
pliance with  this  duty  (Raymond  v. 
Lowell,  6  Cush.  524).  Trees  planted 
by  a  land-owner  between  the  carriage- 
path  and  sidewalk  are  not  nuisances 
(Graves  v.  Shattuck,  35  N.  H.  257). 
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of  carriages.^  As  already  remarked,  a  city  street,  includ- 
ing the  sidewalk,  must  be  kept  in  repair  and  reasonably 
safe  for  travel  throughout  the  entire  width  ;  ^  but  it  is  no 
part  of  the  duty  of  a  city  to  provide  a  safe  way,  or  any 
way,  by  which  one  may  reach  the  sidewalk  from  adjoining 
premises.  Citizens  or  travelers  must  get  into  the  public 
ways  of  a  city  as  best  they  can.*  Foot-passengers  are, 
generally  speaking,  bound  to  keep  on  the  sidewalk  or  street- 
crossing,  and  by  unnecessary  diverging  therefrom  they 
take  the  consequences ;  but  in  case  a  sidewalk  is  so  ob- 
structed, or  in  such  want  of  repair,  as  would  deter  an 
ordinarily  prudent  man  from  using  it,  but  not  otherwise, 
he  may  walk  elsewhere.* 

§  354-  Overhanging  roofs,  awnings,  trees,  etc.— Where, 
as  in  Massachusetts,  towns  are  required  to  keep  their  high- 
ways in  such  repair  as  to  be  safe  and  convenient  for  travel, 
it  would  seem  that  every  thing  which  renders  a  highway 
unsafe  makes  it  defective  within  the  meaning  of  the  stat- 

•  As  to  the  general  duty  of  towns  v.  Langlass,  66  Id.  361 ;  Chicago  v. 
and  cities  to  repair  sidewalks,  see  McCarthy,  75  Id.  602 ;  Higert  v. 
Bacons/.  Boston,  3  Cush.  174;  Lowell  Greencastle,  43  Ind.  574;  Market  v. 
V.  Spaulding,  4  Id.  277;  Drake  v.  St.  Louis,  56  Mo.  189;  Barnes  v. 
Lowell,  13  Mete.  292;  Weare  v.  Newton,  46  Iowa,  567;  Plattsmouth 
Fitchburg,  no  Mass.  334;  Hall  z/.  w.  Mitchell,  20  Neb.  228;  Atlanta  z/. 
Manchester,  40  N.  H.  410  ;  Hubbard  Perdue,  53  Geo.  607.  See  post,  %  363. 
w.  Concord,  35  Id.  54;  Stack  w.  Ports-  2  See  3«/^,  §§  351,  352.  If  a  side- 
mouth,  52  Id.  221 ;  Manchester  v.  walk  is  devoted  to  the  common  use  of 
Hartford,  30  Conn.  118;  Boucher  v.  vehicles  and  foot-passengers,  the  city 
New  Haven,  40  Id.  456 ;  Clemence  v.  is  bound  to  make  it  reasonably  safe 
Auburn,  66  N.  Y.  334;  Barker  v.  Sav-  for  both  classes  of  passengers  (Lacon 
age,  45  N.  Y.  191 ;  Hart  v.  Brooklyn,  v.  Page,  48  111.  499). 
36  Barb.  226  ;  Wallace  v.  New  York,  "  Goodin  v.  Des  Moines,  55  Iowa, 
2  Hilt.  440;  Barstow  v.  Berlin,  34  67.  A  city  is  not  bound  to  lay  a 
Wise.  357 ;  Studley  v.  Oshkosh,  45  plank  from  each  man's  house  across  a 
Id.  380;  Fumell  v.  St.  Paul,  20  Minn,  ditch  to  the  street,  and  to  keep  such 
117;  Moore  v.  Minneapolis,  19  Id.  planks  in  repair  (McCarthy  ^/.  Oshawa, 
300;  Chicago  V.  Crooker,  2  111.  App.  19  Upper  Canada,  Q.  B.  245). 
279;  Warren  w.  Wright,  3  Id.  602;  *  O'Laughlinw.  Dubuque,  42  Iowa, 
Rockford  v.  Hildebrand,  61  111.  155;  539-  See  cases  cited  under  last  two 
Chicago  V.  Herz,  87  Id.  541 ;  Chicago  sections,  ante. 
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ute.  The  duty  is  not  confined  to  making  the  surface  of 
the  ground  safe  ;  but  any  objects  which  are  likely  to  render 
travel  on  the  road-bed  unsafe,  such  as  the  branches  of  a  tree, 
or  an  old  and  rotten  awning^  projecting  over  a  sidewalk 
from  the  adjoining  premises,  are  nuisances  which  the 
town  is  bound  to  remove.  Where,  as  in  most  states,  munici- 
pal corporations  are  held  bound  to  keep  their  streets  in  such 
a  condition  that  they  will  be  reasonably  safe  for  travel, 
this  duty  has  not  been  limited  to  the  surface  of  the  street 
or  sidewalk.  The  power  of  a  city  over  its  streets,  and  the 
right  of  the  public  to  use  them  in  safety,  extends  upwards 
indefinitely  for  the  purpose  of  their  preservation,  use  and 
enjoyment ;  and  the  duty  of  the  city  in  this  respect  is  com- 
mensurate  with  its    power.^     It   is    therefore    actionable 


1  Drake  v.  Lowell,  13  Mete.  292; 
Day  V.  Milford,  5  Allen,  98 ;  and  see 
Milford  V.  Holbrook,  9  Id.  17.  But 
in  Hixon  v.  Lowell  (13  Gray,  59),  the 
court  refused  to  extend  the  operation 
of  the  rule  to  a  case  where  the  only 
defect  in  the  highway  was  the  projec- 
tion, from  the  roof  of  a  building,  of  a 
mass  of  snow  and  ice  which  had 
gradually  collected  upon  it,  and  fallen 
upon  a  traveler.  The  court  said  :  "In 
most  cases,  the  town  has  discharged 
its  duty  when  it  has  made  the  surface 
of  the  ground  over  which  the  traveler 
passes  sufficiently  smooth,  level,  and 
guarded  by  railings,  to  enable  him  to 
travel  with  safety  and  convenience  by 
the  exercise  of  ordinary  care  on  his 
own  part."  And  in  Jones  v.  Boston 
(104  Mass.  75),  the  city  was  held  not 
liable  for  the  insecure  fastening  of  a 
signboard  projecting  over  the  highway. 
See  Salisbury  v.  Hershenroder,  106 
Mass.  458  [falling  sign  :  owner  liable, 
city  not].  But  if  a  projecting  sign  is 
supported  to  any  extent  on  the  side- 
walk, the  city  is  liable  if  it  falls  (West 
v.  Lynn,  no  Mass.  514).     But  where, 


as  in  Connecticut  and  Rhode  Island, 
towns  are  not  bound  to  keep  their 
highways  safe,  but  only  to  maintain 
them  in  good  and  sufficient  repair,  it 
has  been  held  that  a  town  is  not  liable 
for  injuries  sustained  by  a  traveler 
from  a  nuisance  not  connected  with 
the  road-bed  or  the  public  travel 
thereon.  Thus,  where  a  traveler 
along  a  sidewalk  was  struck  on  the 
head  and  killed  by  the  falling  of  an 
insecure  awning  blown  down  by  the 
wind,  held  that  the  town  was  not 
liable,  for  the  reason  that,  though  a 
nuisance,  the  awning  did  not  neces- 
sarily render  travel  unsafe  (Hewi- 
son  V.  New  Haven,  34  Conn.  136; 
Taylor  v.  Peckham,  8  R.  I.,  349). 
Compare  Jones  v.  New  Haven,  34 
Conn.  I  (ante,  p.  449,  note  i). 

2  Grove  v.  Fort  Wayne,  45  Ind. 
429.  In  that  case  a  cornice  of  a  build- 
ing, projecting  over  a  sidewalk,  was  so 
construdted  as  to  be  dangerous  to 
passers-by  on  the  sidewalk;  Held  a 
nuisance;  and  as  the  city  had  power 
to  abate  it,  failure  to  do  so  ren- 
dered it  liable  to  a  passenger  on  the 
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negligence  for  a  city  to  permit  a  rotten  wooden  awning,^ 
or  cornice^  to  overhang  a  sidewalk,  or  a  rotten  pole,^  or  a 
tree/  to  stand  in  a  street.  So  it  is  actionable  negli- 
gence for  village  trustees  to  permit  a  large  banner  to 
remain  for  a  considerable  time  suspended  across  the 
street.®  And  a  ruinous  wall  standing  on  private  prem- 
ises, on  or  near  the  edge  of  the  sidewalk,  and  likely  to  fall 
into  the  street,  thus  endangering  travelers  thereon,  is  a 
public  nuisance,  for  not  abating  which  the  corporation 
may  be  liable  for  injuries  resulting  from  its  fall.^  Of 
C9urse  the  author  of  the  nuisance  is  also  liable  for  the 
damages  occasioned  by  it.'' 


sidewalk,  injured  by  the  fall  of  the 
cornice. 

'  Bohen  V.  Waseca,  32  Minn.  176; 
Duffy  V.  Dubuque,  63  Iowa,  171.  As 
negligence  is  the  basis  of  the  city's 
liability,  no  liability  exists  where  the 
awning  fell  under  a  heavy  weight  of 
snow  in  consequence  of  a  latent  de- 
fect (Hume  V.  New  York,  47  N.  Y. 
639 ;  aff'g  9  Hun,  674). 

^  Grove  v.  Fort  Wayne,  supra. 

"  Norristown  v.  Moyer,  67  Penn. 
St.  355- 

*  Vosper  V.  New  York,  49  N.  Y.  Su- 
perior, 296  [held  a  question  for  the  jury 
whether  the  city  should  have  anticipat- 
ed the  danger].  Jones  v.  New  Haven, 
34  Conn.  I  [dead  limb  of  tree  in  a  pub- 
lic square].  Of  course  the  city  is  liable 
where  its  own  servants  caused  the  fall 
of  the  tree.  Thus  where  defendants' 
servants  in  getting  materials  on  land 
adjoining  the  road  for  its  repair,  filled 
a  tree  which  in  falling  lodged  against 
another  tree  near  the  road  and,  being 
left  there,  afterwards  fell  and  killed  a 
passer-by;  Held,  defendants  were 
liable  (Gilchrist  v.  Garden,  26  Upp. 
Can.  [C.  P.]  I). 

'  Champlin  v.  Penn  Yan,  34  Hun, 

33- 


^  Kiley  v.  Kansas  City,  69  Mo.  102 ; 
Parker  v.  Macon,  39  Geo.  725.  See 
Savannah  v.  Waldner,  49  Id.  324, 
and  Hardy  v.  Keene,  52  N.  H.  370 
[fall  of  a  derrick].  These  cases  are 
distinguished  in  Cain  v.  Syracuse,  95 
N.  Y.  83.     See  ante,  %  284. 

'  A  telegraph  company  suspended 
wires  to  a  chimney  of  a  house,  caus- 
ing it  to  fall  into  the  street.  As  the 
owner  of  the  house  had  allowed  the 
wire  causing  danger  to  the  chimney 
to  remain  for  some  time,  he  was  held 
liable  (Gray  v.  Boston  Gaslight  Co., 
1 14  Mass.  149).  In  Tarry  v.  Ashton 
(l  Q.  B.  Div.  314),  a  heavy  lamp  had 
been  suspended  by  a  private  owner 
over  a  highway  in  such  a  way  as  to  be 
dangerous  to  the  public.  Held  that 
he  was  bound  to  make  the  overhang- 
ing lamp  absolutely  safe  for  travelers 
passing  by  beneath  it,  and  was  liable 
for  its  fall.  See  chapter  on  Land  and 
Structures,  post,  and  §  347,  ante. 
Owner  liable  for  injury  caused  by 
snow  and  ice  falling  from  portion  of 
roof  which  he  controlled  (Shipley 
V.  Fifty  Associates,  loi  Mass.  251). 
One  who  placed  a  swinging  sign  over 
a  sidewalk,  held  liable  for  an  injury 
resulting   to  a  traveler,    though   the 
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§  355-  Objects  likely  to  frighten  horses.— Whether  an  ob- 
ject in  a  highway  which  is  calculated  to  frighten  horses  of 
ordinary  gentleness  is  a  "  defect  "  in  the  highway,  or  ren- 
ders it  "  unsafe  and  insufficient "  within  the  meaning  of 
some  statute,  for  which  a  town  is  liable,  must  depend  upon 
the  true  construction  of  the  particular  statute.  The  courts  of 
Vermont/  New  Hampshire,^  Connecticut,*  Rhode  Island  * 


sign  was  blown  down  by  an  unpre- 
cedented gale  of  wind  (Salisbury  v. 
Herschenroeder,  106  Mass.  458).  The 
rule  is  the  same  when  a  building  was 
blown  down  by  such  a  storm,  it  hav- 
ing been  negligently  allowed  to  stand 
in  an  unsafe  condition  (Vincett  v. 
Cook,  4  Hun,  318).  A  passer-by  was 
injured  by  snow  falling  from  a 
steep  roof,  and  recovered  from  the 
owner  on  the  ground  that  the  roof  was 
left  without  a  snow-guard  (Walsh  -v. 
Mead,  8  Hun,  387).  Where  snow  and 
ice  falling  from  a  roof  and  striking 
upon  the  sidewalk  injured  the  plaintiff, 
it  was  a  question  for  the  jury  whether 
there  was  any  want  of  due  care  upon 
the  part  of  the  defendant.  But  if  the 
roof  overhangs  the  street,  the  building 
is  a  nuisance,  and  if  the  injury  is  the 
direct  result  of  such  overhanging,  negli 
gence  on  the  part  of  the  defendant 
need  neither  be  averred  or  proved 
(Garland  v.  Towne,  55  N.  H.  55). 

'  Morse  v.  Richmond,  41  Verm. 
435  [burning  piles  of  hay]. 

*  Winship  v.  Enfield,  42  N.  H. 
199;  Chamberlain  v.  Enfield,  43  Id. 
358;  Littleton  v.  Richardson,  32  Id. 
59  [piles  of  lumber];  Bartlett  v. 
Harksett,  48  Id.  18  [a  pig-stye  oc- 
cupied by  five  swine  whose  "starting 
and  running  about  "  frightened  plain- 
tiffs horses].  Compare  Ray  v.  Man- 
chester, 46  Id.  59. 

2  Dimock  v.  Suffield,  30  Conn.  129. 
In  that  case  plaintiff's  horses  took 
fright  at  some  white  plastering  on  the 


margin  of  the  road,  piled  up  nearly  to 
the  height  of  the  road-bed,  but  so  as  to 
be  "in  no  manner  an  obstruction  to 
the  public  travel,  except  so  far  as  it 
might   frighten   horses."     The   point 
was  made  that  the  town  could  not  be 
held  liable  for  a  defect  of  that  nature. 
Hinman,  C.  J.,  said:     "  There  can  be 
no  doubt  that  a  road  may  be  rendered 
unsafe  by  objects  upon  it  calculated  to 
frighten  horses  which  are  usually  gen- 
tle, and   therefore  fit  to   be  driven." 
It  appeared,   however,  that  plaintiff's 
horse  was  shy  and  timid,  and  a  deci- 
sion    against    plaintiff  was    advised 
upon  the  ground  that  there  was  "neg- 
ligence on  the  plaintiff's  part,  which 
was  the  cause  of  the  injury,  and  that, 
with  the  exercise  of  reasonable  care, 
he  would   have   passed   the   object.'' 
It  was  also  said  by  Carpenter,  J.,  in 
Hewison  v.    New  Haven  (34  Conn. 
136),  that  "  any  object  upon  or  near 
the  traveled  path,  which  in  its  nature 
is  calculated  to  frighten  horses  of  or- 
dinary gentleness,  being  likely  to  ob- 
struct the  right  of  way,  may  constitute 
a  defect  in  the  way  itself ''  s.  P.  Young 
V.  New  Haven,  39  Conn.  435, 

*  Bennett  z/.  Lovell,  12  R.  I.  166 
[machinery  left  on  roadside] ;  Bennett 
v.  Fifield,  13  Id.  139.  A  different 
interpretation  has  been  given  to  the 
Massachusetts'  statute  (Keith  v.  Eas- 
ton,  2  Allen,  552  [horse  frightened  by 
itinerant  daguerrean  saloon  standing 
on  margin  of  road] ;  Kingsbury  v.  Ded 
ham,  13  Id.  186  [pile  of  gravel  fifteen 
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and  Wisconsin^  have  held,  under  their  respective  stat- 
utes, that  any  such  object  in  a  highway,  the  natural  effect 
of  which  is  to  frighten  horses,  is  an  obstruction  of  the 
highway  which  the  town  is  bound  to  remove,  and  that 
failing  to  do  so  it  is  liable  for  the  damages  proximately 
caused  by  such  obstruction.  When  there  is  no  question  of 
statutory  construction,  the  true  rule  is,  in  the  first  place, 
that  any  object  in  a  highway  naturally  calculated  to  fright- 
en horses  is  a  public  nuisance,  for  negligently  omitting  to 
remove  which  the  corporation  charged  with  the  safe  con- 
dition  of  the  highway  is  responsible  ;  ^   and,  in  the  next 


inches  high] ;  Cook  v.  Charlestown,  98 
Mass.  80  [carcase  of  dead  horse  in  high- 
way]).    See  Lund  v.  Tyngsborough, 
II  Cush.  563.     But  more  recent  deci- 
sions seem  to  accept  the  New  Hamp- 
shire rule  (Stone  v.  Hubbardston,  100 
Mass.  49;  Davis  v,  Charlton,  140  Id. 
422  [horse  frightened  at  the  flapping 
of  a  cloth  which  had  been  placed  over 
a  hay-cock  by  the  side  of  the  road  and 
from  5  to  8  feet  from  the  traveled  part. 
Held   evidence  for  jury]).    Compare 
Cole  V.  Newburyport,  129  Id.  594  [a  van 
four   feet   from  highway] ;    Bemis  v. 
Arlington,  1x4  Id.  507  [large  stones 
left  in  highway] ;  Cook  v.   Montague, 
115  Id.  517  [freshlysplit  piece  of  stone]. 
In  Maine,  a  town  is  not  liable  for  any 
injuries  resulting  from  an  object  of 
fright  in  the  highway  "unless  the  ob- 
ject presents  an  appearance  that  would 
be  likely  to  frighten  ordinary  horses,  nor 
unless  the  appearance  is  such  that  it 
should  be  expected  by  the  town  that  it 
might  naturally  have  that  effect,  nor  un- 
less the  horse  was  at  least  an  ordinarily 
kind,  gentle  and  safe  animal  and  well 
broken  to  traveling  upon  our  public 
roads  "  (Card  v.  Ellsworth,  65  Maine, 
547).     Compare  Clark  v,  Lebanon,  63 
Id.  393;  Perkins  v.  Fayette,  68  Id.  152; 
Anderson  v.  Bath,  42  Id.  346 ;  Moulton 
V.  Sanford,  51  Id.  127;  Farrell  v.  Old- 
VoL.  II— 4 


town,  69  Id.  72  [object  outside  high- 
way; town  not  liable].  As  to  the 
rule  under  the  Michigan  statute,  see 
Agnew  V.  Corunna,  55  Mich.  428. 

1  Foshay  v.  Glen  Haven,  25  Wise. 
288;  Jackson  v.  Bellevieu,  30  Id. 
250;  Hawes  v.  Fox  Lake,  33  Id.  438. 

2  Chicago  V.  Hoy,  75  111.  530 
[dead  animal  left  to  remain  in  street] ; 
McKee  v.  Bidwell,  74  Penn.  St.  218; 
Topeka  v.  Tuttle,  5  Kans.  311;  Rush- 
villez/.  Adams,  107  Ind.  475 ;  Stanley  2/. 
Davenport,  54  Iowa,  463 ;  Crawfords- 
ville  V.  Smith,  79  Ind.  308 ;  Campbell 
V.  Stillwater,  32  Minn.  308.  A.  was  in- 
jured by  a  horse  driven  by  B.  on  the 
highway,  frightened  by  a  heap  of  snow 
and  ice  wrongfully  made  on  the  high- 
way by  C.  The  latter  was  held  liable  to 
A.  (Lee  v.  Union  R.  Co.,  12  R.  I.  383). 
The  town  which  permitted  the  nuisance 
after  reasonable  notice  is  also  liable 
(Bennett  v.  Fifield,  13  R.  I.  139).  in 
Rounds  V.  Stratford  (26  Upper  Canada, 
[Q.  B.]  11)  a  wagon  broke  down  on  a 
road  and  the  owner  hauled  it  to  one  side 
of  the  highway  and  partly  in  a  ditch, 
some  ten  feet  from  the  traveled  part  of 
the  road.  It  had  remained  there  ten 
days  when  plaintiff,  passing  by  with  a 
horse  and  wagon,  was  thrown  out  and 
injured  by  his  horse  taking  fright  at  the 
wagon  and  a  piece  of  red  board  stick- 
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place,  that  any  individual  who  does  anything  likely  to 
frighten  a  traveler's  horse— ^.  g.,  the  exploding  of  fire- 
crackers in  the  street  (even  on  the  Fourth  of  July)^ — is  lia- 
ble for  any  damage  which  may  result  from  the  fright  of 
the  horse,  either  to  the  owner  of  the  horse,  or  to  any  other 
person  whom  the  frightened  horse  may  injure.^  It  must 
of  course  appear  that  the  defective  condition  of  the  high- 
way was  the  proximate  cause  of  the  accident.^  If  a  defect 
in  the  highway  cause  the  derangement  or  breaking  of  a 
safe  and  proper  vehicle,  so  that  the  natural  consequence  is 
the  frightening  of  a  reasonably  well-broken  horse,  and  he 
gets  beyond  the  control  of  a  reasonably  skillful  driver,  the 
defective  condition  of  the  highway  is  the  proximate  cause 
of  an  ensuing  injury,  though  happening  on  a  part  of  the 
highway  which  is  not  defective.* 


ing  up  in  it.  Held,  the  corporation 
not  liable.  In  Atlanta  v.  Wilson  (59 
Geo.  544)  it  was  left  to  the  jury  to 
determine  whether  the  corporation 
was  negligent,  in  constructing  an  em- 
bankment, not  to  provide  a  sufficient 
guard,  where  plaintiff's  horse  took 
fright;  overturned  his  buggy,  and 
threw  it  down  the  embankment  of  the 
street  on  which  he  was  driving. 

1  Conklin  v.  Thompson,  29  Barb. 
218;  Cole  V.  Fisher,  11  Mass.  137 
[discharging  fire-arm];  Hill  v.  Char- 
lotte, 72  N.  C.  55  [discharging  fire- 
works]. 

2  Lowery  v.  Manhattan  R.  Co.,  99 
N.  Y.  158  (see  ante,  %  37);  Marble  v. 
Worcester,  70  Mass.  395 ;  PioUet  v. 
Simmers,  106  Penn.  St.  95.  In  Turner 
V.  Buchanan  (82  Ind.  147),  plaintiff's 
horses  were  frightened  by  a  steam  en- 
gine placed  in  a  public  street,  ran 
away,  their  fright  being  increased  by 
the  jolting  of  the  wagon  over  a  foot 
crossing  and  the  consequent  rattling 
of  the  staves  with  which  the  wagon 
was  loaded ;  the  plaintiff  jumped  from 


the  wagon  and  was  injured.  Held 
that  he  might  recover. 

^  A  blind  horse  became  frightened 
and  unmanageable,  and,  owing  to  a 
pile  of  ashes  left  in  the  street,  in  pass- 
ing a  loaded  wagon  came  into  collision 
with  a  hydrant  nozzle,  not  improperly 
placed,  but  projecting  four  inches  from 
the  glitter.  Held,  the  owner  could 
not  recover  of  the  city  for  the  conse- 
quent injury,  without  proof  that  the 
ash  pile  caused  the  accident  (Ring  v. 
Cohoes,  77  N.  Y.  83,  rev'g  13  Hun, 
76).  For  other  cases  see  notes  to  §  346, 
ante. 

*  The  general  common-law  rule  is 
stated  to  be  "that  where  two  causes 
combine  to  produce  the  injury,  both 
in  their  nature  proximate,  the  one 
being  a  defect  in  the  highway  and  the 
other  some  occurrence  for  which 
neither  party  is  responsible,  the  corpo- 
ration is  liable  if  the  injury  would  not 
have  been  sustained  except  for  the 
defect  in  the  highway  "  (Sherwood  v. 
Hamilton,  37  Upp.  Canada  [Q.  B.], 
410).     In  that  case,  the  plaintiff,  with 
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§  356.  Duty  to  place  lights,  barriers,  etc. — Under  statutes 
which  impose  upon  towns  the  duty  of  making  their  high- 
ways safe,  it  is  generally  held  that,  although  a  town  is  not 
bound  to  fence  its  highway  so  as  to  prevent  travelers  from 
straying  out  of  its  limits,^  yet,  where  the  limits  of  a  high, 
way  are  not  indicated  by  any  visible  objects,  and  there  is 
nothing  to  show  a  traveler  in  the  evening  that  the  course 
he  his  pursuing  is  not  within  the  way  intended  for  public 
travel,  the  tpwn  is  liable  for  injuries  resulting  from  a  de- 
fect within  the  general  course  and  direction  of  travel, 
although  without  the  limits  of  the  located  way,  if  so  near 
the  located  way  as  to  render  traveling  there  dangerous, 
and  there  is  nothing  to  give  travelers  notice  of  the  defect 
until  too  late  to  avoid  it.^     Where  a  rail  or  barrier  is  nee- 


a  wagon  load  of  bricks,  was  coming 
down  a  hill  on  the  road  by  the  side  of 
a  precipice.  He  had  stopped  to  speak 
to  some  One,  when,  on  starting  again, 
the  horses  ran  away,  and  when  they 
came  to  an  opening  in  the  fence  or 
railing  along  the  road  near  the  foot  of 
I  the  hill,  they  bolted  through  it  and 
down  the  precipice.  At  the  trial 
plaintiff  was  nonsuited  on  the  ground 
that  the  proximate  cause  of  the  ac- 
cident was  the  horses  getting  beyond 
his  control,  and  not  the  defect  in  the 
fence.  Held  error,  and  the  non- 
suit was  set  aside.  S.  P.,  Toms  v. 
Whitby,  35  Upp.  Canada  [Q.  B.],  195. 
Ward  V.  North  Haven,  43  Conn.  148 
[horses  hitched  in  a  highway,  becom- 
ing frightened  from  some  unknown 
cause,  break  away  and  run  down  the 
highway  upon  a  bridge  insufficiently 
railed;  one  of  them  falling  off  the 
bridge  was  killed ;  town  liable] ;  Bald- 
win V.  Turnpike  Co.,  40  Conn.  238 ; 
Goshen  Turnpike  Co.  v.  Sears,  7 
Conn.  86  [harness  breaks  by  reason 
of  obstruction  in  turnpike,  causing 
horse  through  fright  to  run  away  with 


the  wagon,  which  collides  with  plain- 
tiff's vehicle  ;  Turnpike  Co.  liable] ; 
Willey  V.  Belfast,  61  Maine,  569; 
Hunt  V.  Pownall,  9  Verm.  411. 

1  Sparhawk  v.  Salem,  i  Allen,  30; 
Adams  7'.  Natick,  13  Id.  429;  War- 
ner z/.  Holyoke,  112  Mass.  362;  Ran- 
dall z/.  Eastern  R.  Co.,  106  Id.  276; 
Marshall  v.  Ipswich,  no  Id.  522; 
Dailey  v.  Worcester  131  Id.  452; 
Chapman  v.  Cook,  10  R.  I.  304;  Keys 
V.  Marcellas,  50  Mich.  439. 

2  Hayden  v.  Attleborough,  7  Gray, 
338;  Davis  V.  Hill,  41  N.  H.  329; 
Willey  V.  Portsmouth,  35  Id.  303; 
Morris  v.  Litchfield,  35  Id.  271 ;  Coggs- 
well  V.  Lexington,  4  Cush.  307;  see 
Tuttle  V.  Holyoke,  6  Gray,  447  ; 
Blake  v.  Newfield,  68  Maine,  365; 
Willey  V.  Ellsworth,  64  Id.  57.  Rail- 
ings are  necessary  only  when  defects 
are  in  such  close  proximity  as  to  make  it 
unsafe  to  travel  reasonably  near  the 
boundary  of  the  traveled-way(Stockwell 
z/.  Fitchburg,  no  Mass.  305  ;  Murphy 
V.  Gloucester,  105  Id.  470;  Potter  v. 
Castleton,  53  Verm.  435;  Scott  v. 
Montgomery,  95  Penn.  St.  444;  Pitts- 
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essary  for  the  proper  security  of  travelers  at  places  on  the 
road  which  from  their  nature  would  be  otherwise  unsafe,^ 
the  maintenance  of  which  would  have  prevented  the 
happening  of  injury,^  it  is  negligence  not  to  construct  and 
properly  maintain  such  a  barrier.*     This  is  also  the  rule  as 


ton  V.  Harts,  89  Id.  389.  It  has  been 
held  that  a  barrier  was  not  neces- 
sary when  the  defect  was  34  feet 
from  the  traveled-way  (Barnes  v. 
Chicopee,  138  Mass.  67);  25  feet 
(Murphy  v.  Gloucester,  105  Mass. 
470) ;  20  to  30  feet  (Puffer  v.  Orange, 
122  Mass.  389);  28  feet  (Daily  v. 
Worcester,  131  Mass.  452);  30  feet 
(Kelly  V.  Columbus,  41  Ohio  St.  263) ; 
50  to  100  feet  (Chapman  v.  Cook,  10 
R.  I.  304).  But  the  town  may  be 
held  liable  when  the  defect  is  danger^- 
ously  near.  Thus  it  was  held  liable 
when  the  defect  was  fourteen  inches 
from  the  traveled  way  (Woods  v. 
Groton,  iii  Mass.  357);  28  inches 
(Halpin  v.  Kansas  City,  76  Mo.  335) ; 
6  inches  (Drew  v.  Sutton,  55  Verm. 
586);  S.  P.  Puffer  V.  Orange,  122 
Mass.  389;  Warner  v.  Holyoke,  112 
Id.  362).  In  general,  whether  a  rail- 
ing at  any  part  of  a  road  is  necessary, 
is  a  question  of  fact  for  the  jury  (Bart- 
lett  V.  Vaughan,  6  Verm.  243 ;  Day  v. 
Mt.Pleasant[Iowa],3oN.W.Rep.853). 

^  Kimball  ^'.  Bath,  38  Maine,  219; 
Palmer  v.  Andover,  2  Cush.  600; 
Britton  v.  Cummingham,  107  Mass. 
347;  Huntz/.  Pownal,  9  Verm.  411; 
Bronson  v.  Southbury,  37  Conn.  199. 
Compare  Morgan  v.  Hallowell,  57 
Maine,  375  ;  Collins  v.  Dorchester,  6 
Cush.  396.  In  Radway  v.  Briggs  (37 
N.  Y.  266),  the  lessee  of  a  public  pier 
was  held  bound  to  maintain  safe  and 
proper  string-pieces  for  the  pier. 

2  And  though  the  act  of  a  third 
person  concur  in  causing  the  accident, 
this  will  not  excuse  the  omission  of 
the  town  to  build  a  railing.     Thus,  a 


person  pushed  from  a  public  street 
down  an  unguarded  and  dangerous 
declivity  by  a  crowd,  if  not  done 
through  the  willful  act  or  negligence  of 
the  crowd  or  any  person  in  it,  may 
maintain  an  action  against  the  city 
for  his  injuries  (Durgin  v.  Lowell,  3 
Allen,  398).  But  otherwise,  if  the  in- 
jury was  caused  by  the  combined 
effect  of  the  unsafe  condition  of  the 
street,  and  the  unlawful  or  careless  act 
of  a  third  person  (Shepherd  v.  Chel- 
sea, 4  Allen,  113;  Richards  v. 
Enfield,  13  Gray,  344;  Rowell  v. 
Lowell,  7  Gray,  100;  see  ante,  §  355). 
In  New  Hampshire  it  has  been  held 
that,  where,  by  accident,  one  drove 
his  carriage  to  the  left  of  the  center  of 
the  traveled  path,  in  consequence  of 
which  he  came  in  collision  with  an 
approaching  carriage,  and  was  forced 
off  a  bridge  which  had  no  sufficient 
raiUng,  the  town  was  liable  (Nor- 
ris  V.  Litchfield,  35  N.  H.  271). 

'  Chicago  V.  Gallagher,  44  111.  295. 
Thus,  it  is  gross  negligence  to  con- 
struct a  passage-way  along  a  prec- 
ipice without  having  sufficient  guards 
for  the.  protection  of  travelers  (Joliet 
V.  Veriey,  35  111.  58).  The  plaintiff 
was  driving  along  a  part  of  the  road, 
on  one  side  of  which  was  a  deep 
declivity  over  a  creek,  on  which  side 
was  no  railing  or  guard.  His  horse 
becoming  frightened  at  some  lights 
near  by,  backed  over  into  the  creek 
and  was  injured.  The  town  corpora- 
tion was  held  liable  under  its  general 
obligation  to  keep  its  roads  in  repaii: 
(Hyatt  V.  Rondout,  44  Barb.  385).  So 
where  a  road  is  so  constructed   as  to 
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to  municipal  corporations  which,  as  in  most  of  the  states, 
are  held  to  be  impliedly  liable  for  a  failure  to  maintain 
their  streets  in  a  condition  reasonably  safe  for  travel.^ 
But  as  negligence  is  the  basis  of  their  liability,  the  mere 
fact  of  an  accident  occurring  by  reason  of  a  failure  to  place 
railings  on  a  highway  is  not  sufficient  evidence  of  negli- 
gence  to  go  to  the  jury.^  But  where  a  city  corporation 
causes  a  sewer  to  be  constructed  in  a  public  street,  in  the 
course  of  which  an  excavation  is  made,  it  is  its  duty,  as 
the  originator  of  the  excavation,  to  see  that  it  is  properly 
protected,  and  if,  through  neglect  of  this  duty,  a  passer- 
by is  injured,  the  corporation  is  liable.*     It  is  held  that 


present  at  one  point  two  paths,  both 
of  which  exhibit  the  appearance  of 
having  been  used  by  travelers,  and  one 
of  them  leads  to  a  dangerous  precipice, 
while  the  other  is  safe,  it  is  the  duty 
of  those  having  charge  of  the  road  to 
indicate,  in  a  manner  not  to  be  mis- 
taken by  day  or  by  night,  that  the  un- 
safe path  is  to  be  avoided ;  and,  if  this 
cannot  be  otherwise  done,  to  put  up 
such  an  obstruction  as  will  turn  the 
traveler  from  the  wrong  track  (Ireland 
■V.  Oswego,  &c.  Turnpike  Co.,  13  N. 
Y.  526;  Cobb  w.  Standish,  14  Maine, 
198;  see  the  last  case  commented  on 
in  Rice  v.  Montpelier,  19  Verm.  470) 

1  Pittston  V.    Hart,   89  Penn.   St. 
389;  Scott    V.    Montgomery,   95    Id 
444;  Chicago  z/.  Hesing,  83  111.   204 
Niblitt  V.  Nashville,   12  Heisk.   684 
Orme    v.    Richmond,     79    Va.    86 
Seneca  Falls  v.  Zalinski,  8  Hun,  571 
Chicago  V.  Wright,  58  111.   586  [un- 
guarded   end    of    draw-bridge] ;    see 
Estelle  V.  Lake  Crystal,  6  N.  W.  Rep. 
775 ;  Cronin  v.  Delavan,  7  N.  W.  Rep. 
249;    Fitzgerald    v.    Berlin,   Id.  836. 
See  ante,  §  272. 

2  Hubbell  V.  Yonkers,  104  N.  Y. 
434 ;  Indianapolis  v.  Scott,  72  Ind. 
196;  Freeport  v,  Isbell,   83  111.  440. 


See  ante,  \\  270,  273,  290.  If  a  town 
put  up  proper  guards  to  notify  and 
keep  travelers  from  going  on  the 
dangerous  track,  and  kept  them  up  un- 
til the  night  of  the  accident,  and  such 
guards  were  removed  by  some  person 
in  the  dark,  it  is  not  liable  (Seward  v. 
Milford,  21  Wis.  485;  Klatt  v.  Mil- 
waukee, 53  Id.  196;  Doherty  v.  Walt- 
ham,  4  Gray,  596).  Under  a  charter 
authorizing  a  city  to  regulate  and  sup- 
erintend laying  of  gas-pipes,  an  ordi- 
nance required  a  gas  company  to  keep 
signal  lights  burning  at  holes,  &c.,  but 
reserved  to  the  city  no  right  of  sup- 
ervision and  none  was  in  fact  exercised 
by  them.  Held,  that  to  make  city  liable 
to  one  falling  into  unguarded  pipe 
hole,  it  must  appear  not  only  that  the 
accident  happened  from  the  unguarded 
manner  in  which  the  hole  was  left,  but 
also  that  city  had  notice  of  it,  and  fact 
that  an  alderman  saw  same  was  not 
per  se  evidence  of  negligence  on  part 
of  city  (McDermott  v.  Kingston,  19 
Hun,  198). 

'  Storrs  V.  Utica,  17  N.  Y.  104; 
Grant  v.  Brooklyn,  41  Barb.  381; 
Senestre  v.  New  York,  47  N.  Y. 
Superior,  341;  S.  P.  Delger  v.  St. 
Paul,  14  Fed.  Rep.  567. 
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neither  towns  *  nor  toll-bridge  corporations  ^  are  bound  to 
erect  and  maintain  railings  upon  their  bridges  for  travel- 
ers to  lean  against  or  rest  upon  ;  and  a  person  using  them 
for  such  purpose  does  so  at  his  own  risk.  Thus  a  provi 
sion  in  the  charter  of  a  toll-bridge  company,  that  the 
bridge  should  "  at  all  times  be  kept  in  good,  safe  and  pas- 
sable repair,"  requires  the  company  to  light  the  bridge,  if 
such  lighting  is  necessary  to  make  the  bridge  safe  and  con- 
venient for  passage  at  night.^ 

§  357.  Railroad  crossings.— It  is  manifest  that  a  town 
which  is  bound  to  provide  for  the  safety  of  travelers  ought 
particularly  to  guard  against  the  happening  of  accidents  at 
railroad  crossings.*  The  fact  that  the  railroad  company 
is  bound  by  statute  not  to  impede  or  obstruct  the  safe  and 
convenient  use  of  any  highway  across  which  it  may  pass 
will  not  exempt  the  town  from  liability."     It  would  be, 


1  Stickney  v.  Salem,  3  Allen,  374. 
See  Stinson  v.  Gardiner,  42  Maine, 
248. 

2  Orcutt  V.  Kittery  Bridge  Co.,  53 
Maine,  500. 

3  Commonwealth  v.  Central  Bridge 
Co.,  12  Cush.  242;  see  Worcester  v. 
Canal  Bridge  Co.,  16  Pick.  541.  The 
omission  to  light  a  city  street  is  not 
a  defect  in  the  way  for  which  the 
city  is  liable  under  the  Massachusetts 
statute  (Lyon  v.  Cambridge,  136 
Mass.  419).  S.  P.  Randall  v.  East- 
em  R.  Co.,  106  Id.  276.  See  ante, 
§269. 

*  Davis  V.  Leominster,  i  Allen, 
182.  In  that  case,  the  town  was  held 
liable  for  an  injury  from  a  pile  of 
sleepers  placed  within  that  portion  of 
the  highway  covered  by  the  location 
of  the  railroad  by  the  servants  of  the 
company,  upon  the  ground  that  the 
sleepers  could  have  been  removed  by 
the  town  without  interfering  with  the 
authorized  construction  and  operation 


of  the  railroad  (see  Phillips  v.  Veazie, 
40  Maine,  96). 

^  Wellcome  v.  Leeds,  51  Maine, 
313;  Currier  v.  Lowell,  i6  Pick.  170. 
In  the  last  case,  the  statute  authoriz- 
ing the  construction  of  the  railroad 
provided  that  the  selectmen  of  the 
town,  in  case  the  railroad  was  not 
constructed  at  the  point  of  intersec- 
tion with  the  highway  in  a  manner 
satisfactory  to  them,  might  require 
any  alteration  or  amendment  which 
they  might  think  necessary,  and  if  the 
company  did  not  comply  with  the  re- 
quirements, might  make  the  alteration 
or  amendment  themselves,  and  be  en- 
titled to  a  remedy  over  against  the 
railroad  corporation  for  the  expenses 
thereof.  It  was  held  that  the  town 
was  liable,  notwithstanding  it  had 
given  notice  to  the  superintendent  of 
the  work  on  the  railroad  that  a  barrier 
must  be  put  up  for  the  protection  of 
travelers  on  the  highway,  which  the 
latter  had  promised,  but  neglected  to 
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however,  as  has  been  remarked,  impracticable  to  require 
towns  to  keep  their  highways  entirely  passable  during  the 
construction  of  a  railroad  at  the  point  of  their  intersection. 
The  most  that  ought  to  be  required  of  the  town  in  such  a 
case  is,  that  it  should  provide  a  suitable  by-way  for  the 
public,  and  warn  them  against  passing  upon  the  highway 
while  it  remains  unsafe  by  reason  of  the  operations  of  the 
railroad  company  in  the  construction  of  its  road.^  There- 
fore, if  the  town  has  made  the  crossing  safe  and  conveni- 
ent, except  so  far  as  it  was  impracticable  to  do  so  without 
interfering  with  the  railroad,  it  is  not  liable.^ 

§  358.  Corporation's  liability  for  acts  of  its  licensee.— A 
municipal  corporation  is  of  course  responsible  for  the  acts 
of  its  agents  in  creating  a  nuisance  in  a  highway,  if  done 
by  its  express  or  implied  authorization,  or  under  a  general 
authority  to  act  for  the  corporation  in  the  matter.^ 
Although  a  municipal  corporation,  as  a  governing  body, 
may,  in  the  lawful  exercise  of  a  power,  permit  a  third 
person  to  interfere  with  the  street  without  thereby  subject- 
ing itself  to  liability,*  it  is  nevertheless  bound  to  exercise 

do  (compare  Sawyer  v.  Northfield,  7  in  repair,  the  town  is  not  liable  for  a 

Cush.  490).     The  privity  is  between  defect  in  such  bridge  (Sawyer  ?/.  North- 

the  traveler  and   the  town,  and  the  field,  7  Cush.  490).     But  a  contrary 

latter,  having  been  made  liable  to  the  rule    has    been    adopted    in    Maine, 

former,  has  an  action  over  against  the  where  it  has  been  held  that  the  town 

railroad  company  (Lowell  v.  Boston  is  primarily  liable  for  a  defect  in  such 

&  Lowell  R.  Co.,  23  Pick.  24 ;  Winship  a  bridge,  but  may  have  a  mandamus 

V  Enfield,  42  N.  H.  197 ;  Duxbury  v.  against  the  railroad  company  to  com- 

Vermont   Central   R.  Co.,   26  Verm,  pel  it  to  repair,  or  an  action  to  recover 

751).  reimbursements  for  repairs  made  by 

*  Willard  v.  Newbury,  22  Verm.458.  the  town  (State  v.  Gorham,  37  Maine, 

^  Jones  w.  Waltham,  4  Cush.  299;  451). 
Vinal  V.    Dorchester,    7  Gray,  421;  ^  See  cases  cited  under  §§  298,  300, 

Batty   V.    Duxbury,    24   Verm.   155;  ante. 

Barber  v.  Essex,  27  Id.  62 ;  see  Kim-  *  A  city  which  has  for  compensa- 

ball  V.  Bath,  38  Maine,  219.     It  has  tion  granted  the  right  to  erect  a  booth 

been  held  in  Massachusetts  that  where  on  one  of  its  public  squares,  for  the 

the  highway  is  not  crossed  at  its  level,  use  and  exhibition  of  an  animal,  is  not 

but  the  railroad  company  carries  the  liable  for  an  injury  occasioned  by  the 

highway  over  the  track  by  a  bridge,  animal  frightening  a  horse,  while  the 

which  it  is  required  by  statute  to  keep  animal  was  exercising  upon  the  high- 
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a  supervision  of  the  work,  so  as  to  prevent  consequent  in- 
jury, the  same  as  if  the  work  were  done  by  its  own  agents 
for  the  benefit  of  the  public.^  Thus,  where  a  railroad 
company,  in  laying  its  track  along  a  street  under  an 
authority  from  the  city,  left  a  deep  chasm  in  the  street, 
into  which  a  traveler  was  precipitated,  the  city  is  liable  for 
the  injuries  sustained.^  And  so,  where  a  city  allows  abut- 
ters to  excavate  the  street,  and  to  lay  pipes  from  the  main 


way  outside  of  the  booth.  The  deci- 
sion was  based  upon  the  ground  that 
the  city  had  only  licensed  the  animal 
within  the  booth,  and  was  not  respon- 
sible for  injuries  resulting  from  the 
owners  allowing  it  to  be  outside  (Cole 
V.  Newburyport,  129  Mass.  594)  ;  S.  P. 
Little  V.  Madison,  49  Wise.  605  ;  see 
ante,  §  263.  Plaintiff  was  injured, 
while  passing  along  one  of  the  traveled 
streets  of  defendant,  by  the  firing  of  a 
gun  inside  a  shooting  gallery  adjacent 
to  the  street,  licensed  by  defendant. 
Held,  that  the  licensing  of  the  shoot- 
ing gallery  was  nbt  an  insufficiency  or 
want  of  repair  within  the  statute 
(Hubbell  V.  Viroqua  [Wise],  30  N.W. 
847).  Under  express  authority  over 
streets,  a  municipal  corporation  may 
use  the  streets  for  gas-pipes  or  sewers 
(Norwich  Gas  Co.  v.  Norwich  City 
Gas  Co.,  25  Conn.  18;  State  v.  Gas 
Co.,  18  Ohio  St.  262;  State  v.  Gas 
Co.,  29  Wise.  454),  or  water-pipes  and 
mains  (Memphis  v.  Water  Works  Co., 
5  Heisk.  [Tenn.]  495),  and  for  the  run- 
ning of  railway  trains  propelled  by 
steam  (Railroad  Co.  v.  Richmond,  96 
U.  S.  521),  or  for  use  of  street  cars 
(Railroad  Co.  v.  Hartley,  67  111.  439), 
or  placing  of  telegraph  poles  (Comm. 
V.  Boston,  97  Mass.  555). 

'^  Wendell  v.  Troy,  39  Barb.  329 ; 
affirmed,  4  Keyes,  261 ;  Storrs  v. 
Utica,  17  N.  Y.  104;  Hickok  v.  Platts- 
burg,  16  Id.  161  ;.  Springfield  v. 
LeClaire,  49  111.  476 ;  Detroit  v.  Corey, 


9  Mich.  165;  Brooks  w.  Somerville,  106 
Mass.  271.  See  cases  cited  under 
§§  263,  298,  ante. 

"  Hutson  V.  New  York,  5  Sandf. 
289 ;  affirmed,  9  N.  Y.  163  ;  see 
Lowell  t/.  Boston  &  Lowell  R.  Co., 
23  Pick.  24  ;  Sides  v.  Portsmouth,  59 
N.  H.  24.  A  city  is  not  relieved  from 
responsibility  for  the  safe  condition  of 
a  street  by  allowing  a  railway  com- 
pany to  lay  and  operate  a  track  through 
it  (Campbell  v.  Stillwater,  32  Min.  308 
[horse  frightened  by  moving  railroad 
car]).  In  Fink  v.  St.  Louis,  71  Mo. 
52,  a  city  assented  to  the  construction 
of  an  under-ground  railroad,  and 
through  the  negligence  of  the  contrac- 
tors a  house, was  damaged.  Held,  the 
city  was  liable.  Russell  v.  Columbia, 
74  Mo.  480  [gas  company's  negligence 
in  laying  gas-pipes].  At  excavations 
for  admitting  light  at  basement  win- 
dows, in  a  narrow  court,  the  city 
should  require  the  owner  to  place 
guards  as  security  against  possible 
accidents.  To  allow  them  to  remain 
open  is  actionable  negligence  (Lom- 
bard V.  Chicago,  4  Biss.  460).  Under  a 
Connecticut  statute  which  provides  that 
when  an  injury  is  caused  by  a  struc- 
ture legally  placed  on  a  highway  by 
a  railroad  company,  the  company, 
and  not  the  party  bound  to  keep  the 
road  in  repair,  shall  be  liable.  It  is 
held  that  a  moving  train  is  not  such  a 
structure  (Lee  v.  Barkhampsted,  46 
Conn.  213). 
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water-pipe  therein  to  their  houses,  it  is  liable  to  one  in- 
jured by  reason  of  the  improper  manner  of  excavating  and 
filling  up  the  street,^  provided  there  is  want  of  proper  care 
on  the  part  of  the  authorities  to  prevent  consequent  in- 
jury,* such  as  neglect  to  see  that  means  are  taken,  by 
erecting  fences,  or  placing  proper  lights  at  night,  to 
prevent  travelers  from  falling  over  or  being  injured  while 
the  work  is  in  progress.^  It  is  no  defense  to  the  city  in 
such  a  case,  that  there  were  other  streets  by  which  the  per- 
son injured  might  have  reached  the  point  he  was  aiming 
at  when  he  was  injured,  if  it  did  not  give  notice  and  warn- 
ing by  closing  up  the  street  out  of  repair,  or  in  some  other 


'  Baltimore  v.  Pennington,  1 5  Md. 
12. 

*  A  municipal  corporation  having 
given  permission  to  lay  a  private 
water-pipe  in  the  street  is  not  liable 
to  one  injured  by  reason  of  the 
abuse  or  misuse  of  that  license, 
whether  the  same  be  by  an  independent 
contractor  for  the  work  from  the 
licensee,  or  the  latter  himself  (Susque- 
hanna ».  Simmons,  112  Penn.  St.  384). 
For  other  cases  see  notes  to  §  263, 
ante.  The  city  is  bound  to  see  that  a 
platform  permitted  by  it  to  be  put  up 
by  a  private  person  in  a  public  street, 
and  used  as  a  part  of  the  street, 
though  not  in  the  usually  traveled 
portion  of  the  street,  is  in  a  safe  con- 
dition (Estelle  V.  Lake  Crystal,  27 
Minn.  243).  In  Boucher  v.  New 
Haven  (40  Conn.  457),  a  city  ordered 
a  lot-owner  to  perform  a  work  neces- 
sarily dangerous  to  travelers,  upon  the 
sidewalk  opposite  his  lot.  The  city 
being  charged  with  notice,  was  held 
liable,  because  it  did  not  superintend 
the  work. 

'  Milwaukee  v.  Davis,  6  Wise.  377. 
See  Conrad  v.  Ithaca,  16  N.  Y.  158, 
161,  and  note;  Hart  v.  Brooklyn,  36 
Barb.  226;  Congreve  v.  Morgan,  S 
Duer,  495;  Nelson  v.  Vermont,   &c. 


R.  Co.,  26  Verm.  717.  And  generally, 
under  the  statutes  imposing  a  liability 
upon  towns  for  defective  highways,  a 
town  is  liable  for  special  damage  oc- 
casioned by  an  obstruction,  either 
lawfully  or  unlawfully  placed  in  a 
highway  within  a  town  by  a  third 
person,  which  it  allows  to  remain  and 
incumber  the  way  (Elliott  v.  Concord, 
7  Foster,  204;  Willard  v.  Newbury, 
22  Verm.  458;  Batty  v.  Duxbury,  24 
Id.  155;  Barber  v.  Essex,  27  Id.  62). 
In  Merrill  v.  Wilbraham  (11  Gray, 
154),  a  town  was  held  liable  for  in- 
juries occasioned  by  a  ditch  dug  in  the 
highway  by  an  aqueduct  corporation, 
under  license  from  the  selectmen,  and 
left  open  twenty-four  hours.  Where 
a  city  permits  a  cellar-way  to  be  con- 
structed in  the  sidewalk  of  a  public 
street,  which  cellar- way  is  not  guarded 
in  any  manner,  except  by  a  trap-door, 
and  is  dangerous  for  persons  traveling 
on  the  sidewalk  when  the  trap-door 
is  not  closed,  and  the  city  permits  the 
persons  occupying  the  adjoining  lot  to 
open  and  close  the  trap-door  at  their 
option,  the  city  is  liable  for  any  injury 
that  occurs  by  reason  of  any  person 
falling  into  the  cellar-way  when  the 
trap-door  is  left  open  (Smith  v.  Leaven- 
worth, 15  Kans.  81). 
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way.^  But  the  giving  of  permission  to  place  in  the  street 
a  structure  not  of  itself  a  nuisance,  and  not  likely  to  form 
an  obstruction,  such  as  a  stepping-stone,^  or  a  hitching 
post,^  on  the  curb  of  the  sidewalk,  will  not  render  the 
corporation  liable  to  one  who  may  have  suffered  an  injury 
therefrom.  But  a  city  corporation  has  no  power  to  au- 
thorize an  illegal  interference  with,  or  use  of,  a  street  by  a 
third  person  ;  and  doing  so,  it  is  liable  for  the  conse- 
quences.* 

§  359.  Liability  of  licensee.— Where  one  has  a  license 
to  interfere  with  a  highway,  as  where  a  railroad  company 
is  authorized  to  lay  its  track  along,  under,  or  over  a  high- 
way, the  terms  of  the  license,  so  far  as  it  directs  the  manner 
of  such  interference,  must  be  strictly  complied  with.  In- 
terference in  any  other  mode  is  a  public  nuisance.®    Street 


1  Erie  v.  Schwingle,  22  Penn.  St. 
384;  Stuart  V.  Havens,  17  Neb. 
211. 

2  Dubois  V.  Kingston,  102  N.  Y. 
219;  rev'g  32  Hun,  238.  The  fact 
that  other  persons  had  been  injured 
by  falling  over  an  obstruction  in  the 
street,  does  not  of  itself  establish  that 
it  was  improperly  placed  in  the  loca- 
tion it  occupied,  or  that  it  was  neces- 
sarily of  such  a  dangerous  character 
as  to  require  the  interposition  of  the 
authorities  to  remove  it.  Such  an  ac- 
cident might  well  take  place  in  ref- 
erence to  any  necessary  structure 
connected  with  the  sidewalk  or  a 
building  thereon,  which  might  possi- 
bly interfere  with  persons  using  it 
(lb.). 

'  Macomberw.  Taunton,  100  Mass. 
255.  So  a  post  maintained  at  a  comer 
of  a  city  street  to  protect  a  shade  tree 
is  not  necessarily  a  negligent  obstruc- 
tion, though  partially  concealed  by 
grass  and  weeds.  Whether  such  an 
obstruction,  or  generally  obstructions 
of  this  kind,  are  acts  of  negligence  on 


the  part  of  the  city,  is  for  the  jury 
(Wellington  v.  Gregson,  21  Kans.  99). 

*  Stanley  v.  Davenport,  54  Iowa, 
463  [plaintiff's  horses  frightened  by  a 
steam-motor  used  on  streets  by  per- 
mission of  city,  given  without  au- 
thority]. Compare  Strange  v.  Hill 
Street  R.  Co.,  54  Id.  669. 

5  The  obstruction  of  a  highway  by 
the  construction  of  a  railroad  across 
it  in  a  manner  not  authorized  by  law, 
is  a  nuisance,  and  renders  the  corpora- 
tion liable  to  indictment  (Common- 
wealth V.  Nashua,  &c.  R.  Co.,  2  Gray, 
54 ;  Commonwealth  v.  Vermont,  &c. 
R.  Co.,  4  Gray,  22 ;  Commonwealth 
V.  Erie,  &c.  R.  Co.,  27  Penn.  St.  339), 
and  to  a  private  action  for  injuries  re- 
sulting from  the  violation  of  the  license 
(Woodt/.  Mears,  12  Ind.  515;  Hund- 
hausen  v.  Bond,  36  Wise.  29 ;  Weick 
V.  Lander,  75  111.  93).  It  seems  that 
the  leveling  of  a  street,  preparatory 
to  laying  the  structure  of  a  railway,  is 
not  an  obstruction  (see  McLaughlin 
V.  Charlotte,  &c.  R.  Co.,  5  Rich.  Law, 
583).     Where  a  railroad  company  was 
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railways  have  the  paramount,  but  not  exclusive,  right  to  the 
use  of  their  tracks.  Persons  driving  through  the  streets 
are  not  absolutely  bound  to  keep  off  or  get  ofF  from  the 
railway  tracks,  except  to  the  extent  that  they  must  fairly 
and  in  a  reasonable  manner  respect  the  paramount  right  of 
the  railway  ;  if  they  do  this,  and  without  any  fault  on 
their  part  they  are  injured  by  carelessness  or  fault  charge- 
able to  the  railway,  they  can  recover  from  the  railway 
company.^ 

§  360.  Conditions  implied  in  license.— In  every  license  to 
interfere  with  a  highway,  no  matter  how  general  its  terms 
may  be,  and  whether  granted  by  the  state  or  by  a  munic- 
ipal corporation,  it  is  an  implied  condition  that  at  least 
ordinary  care  shall  be  used  in  the  work.^    The  corporation 


authorized  by  its  charter  to  raise  or 
lower  any  highway  which  the  railroad 
might  pass,  so  that,  if  necessary,  the 
latter  might  pass  over,  or  under,  or 
across  the  highway,  the  company  will 
not  be  justified  in  widening  a  high- 
way, or  diverting  its  course,  or  supply- 
ing its  place  with  a  new  way,  so  that 
the  railroad  would  be  passed  at  a  dif- 
ferent point  from  its  intersection  with 
the  original  way,  even  though  the 
change  was  for  the  convenience  of  the 
public;  and  one  who  has  suffered 
special  damages  by  such  a  diversion 
of  the  way  may  recover  against  the 
company  (Hughes  v.  Providence,  &c. 
R.  Co.,  2  R.  I.  493  ;  Regina  v.  United 
Kingdom  Telegraph  Co.,  9  Cox  C.  C. 
174;  3  Fost.  &  F.  73).  But  where  a 
railroad  company  has  diverted  a  road 
ultra  vires,  but  with  a  bona  fide  view 
to  the  convenience  of  the  public,  a 
court  of  equity  will  not  compel  a  re- 
placing of  the  road  so  as  to  make  the 
work  intra  vires,  if  the  result  will  be 
to  cause  greater  inconvenience  to  the 
public  (Attorney-General  v.  Ely,  &c. 
R.  Co.,  I.  R.  6  Eq.  106).    As  to  an  un- 


necessary encroachment  by  a  railroad 
corporation  upon  a  turnpike,  by  plac- 
ing its  track  thereon,  and  not  restor- 
ing the  turnpike  to  its  original  width, 
see  Moshier  v.  Utica,  &c.  R.  Co.,  8 
Barb.  427. 

*  Fleckenstein  v.  Dry  Dock,  &c. 
R.  Co.  (N.  Y.),  II  N.  E.  Rep.  951. 

2  Potter  V.  Bunnell,  20  Ohio  St. 
1 50.  In  Selden  v.  Delaware,  &c.  Canal 
Co.  (29  N.  Y.  634),  it  was  held  that  a 
legislative  license  to  enlarge  a  canal 
will  authorize  an  increase  of  the  depth 
of  the  channel  as  well  as  of  the  width, 
and  such  increase  of  depth  may  be 
produced  by  excavations  from  the  bot- 
tom, or  by  raising  the  banks,  or  both, 
and  the  license  will  not  only  relieve 
the  licensee  from  liability  for  making 
the  enlargement,  but  also  from  liability 
for  any  consequences  which  might 
naturally  flow  from  such  enlarge- 
ment. But  no  license  can  be  held  to 
screen  the  licensee  from  the  conse- 
quences of  carelessness  or  unskillful- 
ness  (see  Stevens  v.  Stevens,  11 
Mete.  251 ;  Brine  v.  Great  Western  R. 
Co.,  2  Best.  &  S.  402).     In  Jones  v. 
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has  no  power  to  authorize  the  work  to  be  done  in  any 
other  manner/  nor  to  permit  a  permanent  interference 
with  the  highway  amounting  to  a  public  nuisance;^  so 
that  it  is  also  an  implied  condition  of  the  license  that  the 
interference  shall  cease  as  soon  as  may  be  by  the  use  of 
ordinary  diligence,  except  so  far  as  a  permanent  alteration 
is  clearly  authorized.  Thus,  a  railroad  company,  having  a 
right  to  build  its  road  along  a  highway,  is  bound  to  exer- 
cise that  right  so  as  not  unnecessarily  to  obstruct  the  high- 
way, and  to  take  reasonable  care  to  protect  those  passing 
thereon  from  injury.  It  is,  therefore,  liable  for  any  injuries 
happening  to  a  passenger  on  the  highway,  on  account  of 
its  neglect  to  use  such  care.^     It  may  use  the  highway  for 


Bird  (5  Barn.  &  Aid.  837),  it  was  held 
that  one  actually  engaged  in  laying  a 
sewer,  authorized  by  statute,  was  not 
protected  merely  because  acting  bona 
fide  and  to  the  best  of  his  skill  and 
judgment.  "That,"  said  Justice  Bay- 
ley,  in  that  case,  "  is  not  enough ;  they 
are  bound  to  conduct  themselves 
in  a  skillful  manner,  and  the  question 
was  most  properly  left  to  the  jury  to 
say  whether  the  defendants  had  done 
all  that  any  skillful  person  could  rea- 
sonably be  required  to  do  in  such  a 
case  "  (see  Whitehouse  v.  Fellows,  lo 
C.  B.  N.  S.  765 :  Brownlow  v.  Metro- 
politan Board,  13  Id.  768).  In  the  last 
case,  it  was  decided  that  an  action  lay 
for  the  injury  sustained  by  a  ship- 
owner for  the  improper  construction 
of  a  sewer  in  the  bed  of  the  Thames. 
This  case  was  affirmed  in  the  Ex- 
chequer Chamber  (16  Id.  546).  The 
permit  or  license  to  the  owner  of 
premises,  to  put  a  coal-hole  in  the 
sidewalk,  granted  by  the  municipality, 
simply  changes  the  character  of  the  act 
of  interfering  with  the  sidewalk  from 
an  absolute  nuisance  to  one  involving 
care  in  the  construction  and  mainte- 
nance of  the  coal-hole ;  and  to  avail  the 


defendant  when  sued  for  injuries  sus- 
tained by  reason  of  it,  he  must  justify 
the  structure  by  alleging  and  proving 
the  permit,  and  a  compliance  with  its 
terms,  and  that  the  structure  was  so 
made  and  kept  as  to  make  the  side- 
walk as  safe  to  the  public  as  it  would 
have  been  without  it  (ClifFord  v.  Dam, 
8i'n.  Y.  52). 

1  Sexton  V.  Zett,  44  N.  Y.  430: 
McCamus  v.  Citizens'  Gas  Co.,  40 
Barb.  380. 

2  Commonwealth  v.  Erie,  &c.  R. 
Co.,  27  Penn.  St.  339;  Green  v.  Port- 
land, 32  Maine,  431 ;  Milhau  v.  Sharp, 
15  Barb.  193;  affirmed,  27  N.  Y.  611; 
Brown  v.  Duplessis,  14  La.  Ann.  854; 
State  V.  Mobile,  5  Porter,  279 ;  Lack- 
land V.  North  Missouri  R.  Co.,  31  Mo. 
180;  Pomeroy  v.  Milwaukee,  &c.  R. 
Co.,  16  Wise.  640. 

^  Veazie  v.  Penobscot  R.  Co.,  49 
Maine,  119.  If  a  telegraph  company 
suffer  its  wires  to  hang  so  low  as  to 
interfere  with  a  vehicle  and  cause 
damage,  it  is  liable  therefor  (Dickey  v. 
Maine  Telegraph  Co.,  46  Maine,  483}. 
The  fact  that  such  a  wire  is  found 
swinging  across  a  public  way,  at  such 
a  height  as  to  endanger  travel,  is  itself, 
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the  purposes  of  its  business,  as  in  making  up  its  trains  and 
shifting  its  cars,  but  this  must  be  done  only  to  a  reasonable 
extent,  and  in  a  reasonable  manner,  without  encroaching 
upon  the  rights  of  others  who  have  an  equal  right  to  use 
it.^  It  cannot,  without  clear  necessity,  place  its  depot  so 
that  the  receiving  and  discharging  of  passengers  injuriously 
interferes  with  the  use  of  the  highway.*  So  one  who,  un- 
der a  municipal  license,  excavates  a  street,  is  bound  to 
restore  it  to  a  safe  condition,*  and  to  place  suitable  guards 


unexplained  and  unaccounted  for,  suf- 
ficient evidence  of  negligence  to  take 
a  case  to  a  jury  (Thomas  v.  Western 
UnionTel.  Co.,  looMass.  156).  Com- 
pare Western  Union  Tel.  Co.  v.  Eyser, 
91  U.  S.  49S. 

*  Gahagan  v.  Boston,  &c.  R.  Co., 
I  Allen,  187.  If  a  car  is  left  at  a 
crossing  so  that  it  obstructs  the  high- 
way for  a  time  longer  than  allowed  by 
statute,  and  frightens  a  horse  attached 
to  a  passing  wagon,  and  the  horse 
runs  away,  and  injures  its  driver,  the 
company  is  liable  (Peterson  v.  Chi- 
cago, &c.  R.  Co.  [Mich.],  31  N.  W. 
Rep.  548).  But  railway  companies 
running  their  trains  in  a  lawful  and 
usual  manner,  without  negligence  or  a 
wanton  disregard  of  the  rights  of 
others,  are  not  responsible  to  travelers 
for  their  horses  taking  fright  at  the 
noises  made  by  the  running  of  such 
trains  (Favor  v.  Boston,  &c.  R.  Co., 
1 14  Mass.  350 ;  Norton  v.  Eastern  R. 
Co.,  IIS  Id.  366 ;  Lamb  v.  Old  Colony 
R.  Co.  [Mass.],  I  Eastern  Rep.  731; 
Hall  V.  Brown,  54  N.  H.  495 ;  Coy  v. 
Utica,  &c.  R.  Co.,  23  Barb.  643 ;  Culp 
V.  Atchison,  &c.  R.  Co.,  17  Kans. 
475;  Phila.,  &c.  R.  Co.  v.  Stinger,  78 
Penn.  St.  219);  nor  for  such  injuries 
to  other  animals  as  may  happen  in 
consequence  of  their  taking  fright  at 
passing  trains  (Baltimore,  &c.  R.  Co. 


V.  Thomas,  60  Ind.  107 ;  Peru,  &c.  R. 
Co.  V.  Haskett,  10  Id.  409;  Ohio,  &c. 
R.  Co.  V.  Cole,  41  Id.  331 ;  Indianapo- 
lis, &c.  R.  Co.  V.  McBrown,  46  Id. 
229).  When  a  railway  company  is  en- 
titled by  law  to  run  its  trains  along  a 
street,  it  is  not  liable  for  damages 
caused  by  the  horses  of  a  traveler  tak- 
ing fright  at  the  necessary  blowing  off 
of  steam  from  one  of  its  locomotives ; 
but  if  the  steam  were  blown  off  neg- 
ligently, it  would  be  liable  (Hahn  v. 
Southern  Pacific  R.  Co.,  51  Cal.  605). 
See  ante,  §  150.  Culp  v.  Atchison, 
&c.  R.  Co.,  17  Kans.  475;  Borst  v. 
Lake  Shore,  &c.  R.  Co.,  4  Hun,  346 ; 
Hill  V.  Portland,  &c.  R.  Co.,  55  Maine, 
438;  Manchester,  &c.  R.  Co.  v.  Ful- 
larton,  14  C.  B.  N.  S.  53;  Pennsyl- 
vania R.  Co.  V.  Barnett,  59  Penn.  St. 
259;  Phila.,  &c.  R.  Co.  v.  Stinger,  78 
Id.  219;  Stamm  v.  Southern  R.  Co.,  i 
Abb.  N.  C.  438;  Chicago,  &c.  R.  Co. 
V.  Dunn,  52  111.  451 ;  Toledo,  &c.  R. 
Co.  V.  Harmon,  47  Id.  298;  Nash- 
ville, &c.  R.  Co.  V.  Starnes,  9  Heisk. 

52. 

2  State  V.  Morris,  &c.  R.  Co.,  44 
N.  J.  Law,  437;  State  v.  Vermont 
Central  R.  Co.,  27  Verm.  103;  and  see 
Lackland  v.  North  Missouri  R.  Co., 
31  Mo.  180. 

8  McCamus  v.  Citizens'  Gas  Co. 
40  Barb.  380. 
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around  the  excavation  meantime.^  Neglect  to  do  so  is 
not  less  culpable  because  of  having  received  such  license. 
If,  in  relaying  the  pavement  of  a  street  which  he  has  dis- 
turbed, he  or  his  workmen  so  lay  the  stones  as  to  give 
such  an  appearance  of  security  as  would  induce  a  careful 
person,  using  reasonable  caution,  to  tread  upon  them  as 
safe,  when,  in  fact,  they  are  not  so,  he  will  be  answerable 
in  damages  for  any  injury  such  person  may  sustain  in  con- 
sequence.^ Although  the  owner  of  the  soil  over  which  a 
highway  is  laid  out  may  not  be  guilty  of  trespass  in  dig- 
ging a  ditch  across  the  highway  and  arching  it  with  a 
bridge,  he  is  bound  to  see  that  it  does  not  become  a  nuis- 
ance by  detracting  from  the  safety  of  travelers,  and  must 
therefore  keep  the  bridge  in  repair.^ 

§  361.  Obstructions  incident  to  building  operations. — It  is 
lawful  within  certain  limits,  not  necessary  to  be  defined 
here,  to  obstruct  the  highway  for  the  purpose  of  erecting 
or  repairing  a  building  on  land  adjoining.  The  mere  fact 
of  such  obstruction,  therefore,  is  not  conclusive  evidence 
of  negligence.     The  person  by  whom  or  under  whose  con- 

1  Sexton  V.  Zett,  44  N.  Y.  430 ;  a  contractor,  in  digging  a  trench  in  a 
Pfau  V.  Reynolds,  53  111.  212.  In  street  in  which  to  lay  water-pipes,  is 
Steivermann  v.  White  (48  N.  Y.  Supe-  not  required  to  make  a  crossing  where 
rior,  523),  plaintiff  was  injured  by  de-  the  city  has  not  made  one  (Thieme  v. 
fendants'  failure  to  erect  safeguards  Gillen,  41  Hun,  443). 
around  holes  dug  by  them  in  the  ^  Drew  z;.  New  River  Co.,  6  Carr.  & 
street,  under  a  license.  Held  that,  P.  754;  Hyams  v.  Webster,  L.  R.  2 
aside  from  such  failure  being  a  viola-  Q.  B.  264;  Reeves  v.  Larkin,  19  Mo. 
tion  of  a  city  ordinance,  and  for  that  192 ;  Dillon  v.  Washington  Gas  Light 
reason  evidence  of  negligence,  leaving  Co.,  i  Mc Arthur,  626.  See  Thomp- 
holes  without  barriers  in  a  crowded  son,  Negl.,  p.  343. 
thoroughfare  made  the  question  of  »  Hart  v.  Albany,  9  Wend.  571; 
negligence  proper  for  the  jury.  A  Harlow  v.  Humiston,  6  Cow.  191; 
contractor  with  the  city,  who  excavates  Lansing  v.  Smith,  8  Id.  152;  Wood- 
in  a  street,  is  bound  so  to  refill  the  ring  v.  Forks  Township,  28  Penn.  St. 
excavation  as  to  protect  travelers  355;  Phoenixville  z/.  Phcenix  Iron  Co., 
against  the  effects  of  the  natural  45  Id.  135;  Mauley  v.  Helen's  Canal 
shrinkage  of  the  earth  as  replaced  Co.,  2  Hurl.  &  N.  840.  See  Wiggins 
(Johnson  v.  Friel,  50  N.  Y.  679).    But  v.  Boddington,  3  Carr.  &  P.  544. 
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trol  the  work  is  done  must  use  ordinary  diligence  to  com- 
plete it,  so  as  to  remove  the  obstructions  to  the  road  as 
soon  as  is  reasonably  possible,  and  is  liable  to  all  persons 
specially  injured  by  his  failure  to  do  so.^  And,  while  the 
obstruction  continues,  he  is  bound  to  use  ordinary  care  to 
warn  passers-by  of  any  danger  to  which  they  are  exposed 
thereby.''  This  may  be  done  by  means  of  a  formal  notice, 
such  as  could  not  escape  the  attention  of  the  traveler,  or 
by  means  of  an  effectual  barricade,  or  in  any  other  man- 
ner reasonably  likely  to  accomplish  the  purpose.  There 
is  no  rule  of  law  which  limits  the  builder  to  the  use  of  any 
one  or  more  of  the  modes  here  suggested.*  If  any  pre- 
cautions are  taken,  it  is  a  question  of  fact  whether  they  are 
sufficient,  under  the  circumstances,  to  give  notice  of  the 
danger  to  a  traveler  using  ordinary  care.  They  must, 
however,  be  sufficient  for  that  purpose,  so  that,  if  any 
accident  happens  to  a  traveler,  he  shall  be  in  fault* 


^  Stuart  V.  Havens,  17  Neb.  211. 
In  Gushing  v.  Adams  (18  Pick,  no) 
it  was  held  that  an  action  would  lie  in 
favor  of  the  owner  of  a  private  way 
against  one  whom  he  had  licensed  to 
use  the  way  for  building  purposes,  and 
who  unreasonably  delayed  the  work, 
and,  consequently,  the  removal  of  the 
obstructions.  The  principle  of  the 
decision  is  equally  applicable  to  an 
unnecessary  obstruction  of  a  public 
way. 

2  Vanderpool  v.  Husson,  28  Barb. 
196;  Jackson  v.  Schmidt,  14  La.  Ann, 
818.  Making  repairs  to  the  roof  of  a 
hotel  from  a  scaffold  hanging  there- 
from composed  of  a  ladder  with  planks 
tied  to  it  by  a  rope — Held,  in  an  ac- 
tion by  a  passer-by  who  had  been  in- 
jured by  a  falling  plank  Iposened  by 
reason  of  the  cutting  of  such  rope  by 
contact  with  the  building,  not  to  be  a 
work  so  intrinsically  dangerous  as  to 
authorize  a  recovery  against  the  own- 


er of  the  building,  who  had  let  the 
work  out  on  contract  (Hexamer  v. 
Webb,  loi  N.  Y.  377).  For  other 
illustrations  see  chapter  on  Lands  and 
Structures,  post,  and  cases  cited  under 
§  59,  ante. 

^  Vanderpool  v.  Husson,  28  Barb. 
196;  Eccles  V.  Darragh,  48  N.  Y. 
Superior,  528. 

*  Jackson  v.  Schmidt,  14  La.  Ann. 
818.  In  Jones  v.  Chantry  (4  Thomp. 
&  C.  63),  defendant  had  a  shop  on 
one  side  of  the  highway,  and  left 
wagons  standing  there  which  took  up 
the  highway  almost  to  the  center.  On 
the  other  side  of  the  highway  a  con- 
tractor was  building  a  house  for  the 
defendant,  who  owned  the  land.  The 
contractor  was  directed  by  the  de- 
fendant to  dump  the  sand  along  the 
highway.  This  left  only  about  3^^ 
feet  open  space  for  wagons  to  pass 
through.  Neither  sand  nor  wagons 
were  guarded    or  marked  at  night. 
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§  362.  Obstructions  incident  to  traffic— So,  where  the 
temporary  use  of  a  street  is  reasonably  necessary  for  the 
bona  fide  carrying  on  of  an  adjoining  owner's  business,  as 
by  the  unloading  of  carts  and  deposit  of  goods,  etc.,  there- 
in, the  law  will  go  far  to  protect  him  in  such  use.-^     But 


The  plaintiff,  driving  along  the  high- 
way at  night,  and  trying  to  avoid  the 
wagons,  fell  upon  the  sand  and  was 
injured.  Held,  defendant  was  liable. 
If  the  obstruction  is  perfectly  obvious, 
e.  g.,  a  temporary  bridge  built  over  a 
vault  in  the  course  of  its  excavation 
beneath  the  sidewalk,  and  necessarily 
above  the  street  level,  a  traveler  is 
bound  to  observe  its  presence,  and  to 
exercise  a  care  and  prudence  which 
might  be  unnecessary  upon  the  side- 
walk. The  builder  of  such  a  bridge  is 
not  required  to  make  it  as  perfectly 
safe  as  was  the  sidewalk  before  its 
removal   (Nolan  v.   King,   97  N.  Y. 

565). 

1  Commonwealth  v.  Passmore,  I 
Serg.  &  R,  219;  Rex  v.  Carlisle,  6 
Carr.  &  P.  636,  per  Parke,  J.  The 
streets  of  a  town  are  fairly  subject  to 
many  purposes  to  which  a  road  in  the 
country  would  not  be,  and  may  be 
used  for  the  temporary  deposit  of 
I  goods  in  their  transit  to  its  store- 
house or  for  wharfage,  regard  being 
had  to  their  evident  object  and  pur- 
pose (Haight  V.  Keokuk,  4  Iowa,  199). 
One  doing  business  on  a  street  in  a 
populous  city  had  the  right  to  tempo- 
rarily obstruct  the  sidewalk  in  front  of 
his  place  of  business,  for  the  purpose 
of  loading  merchandise;  the  right, 
however,  is  to  be  exercised  in  a  rea- 
sonable manner,  so  as  not  unneces- 
sarily to  incumber  the  sidewalk ;  when 
thus  reasonably  exercising  such  right, 
the  occupant  of  the  premises  is  not  re- 
quired to  furnish  to  those  passing  up- 
on the  sidewalk  a  safe  passage  around 
the  obstruction  (Welsh  v.  Wilson,  loi 


N.  Y.  254;  citing  People  v.  Cunning- 
ham, I  Denio,  524,  530;  Common- 
wealth V.  Passmore,  i  Serg.  &  Rawle, 
219;  People  V.  Horton,  64  N.  Y.  610). 
In  Merritt  v.  Fitzgibbons  (102  N.  Y. 
362),  it  appeared  that  plaintiff,  while 
passing  along  a  street  in  front  of  de- 
fendant's store,  slipped  upon  the  icy 
cover  of  a  coal-hole,  slippery  with  snow 
just  fallen,  and  fell  under  a  horse  be- 
longing to  defendant  and  attached  to 
his  truck  standing  upon  the  sidewalk, 
near  its  edge ;  plaintiff,  in  so  falling, 
touched  the  leg  of  the  horse,  which 
raised  its  foot  and  put  it  down,  strik- 
ing plaintiff's  ankle,  and  causing  the 
injuries  complained  of.  The  street 
was  a  narrow  one,  in  part  occupied  by 
a  double-track  horse  railroad,  so  that 
there  was  not  room  for  a  truck  to 
stand  in  the  roadway  and  allow  pas- 
sage of  a  car,  and  at  the  time  one 
horse  was  standing  upon  the  side- 
walk and  the  other  in  the  street,  leav- 
ing just  room  for  the  cars  to  pass. 
The  team  was  in  care  of  its  driver, 
the  horses  were  gentle,  and  at  the 
time  in  question,  except  as  above 
stated,  neither  stirred ;  sufficient  space 
was  left  on  the  sidewalk  for  wayfarers. 
A  city  ordinance  made  it  lawful  for 
the  occupant  of  a  store  on  any  street 
"in  which  the  rails  of  any  railroad 
company  are  laid  so  close  to  the  curb- 
stone as  to  prevent  the  owner  or  occu- 
pant from  keeping  any  such  cart  or 
other  vehicle  in  the  carriage-way  in 
front  of  his  place  of  business  without 
interference  with  the  passing  of  the 
cars  of  any  such  railroad  company,  to 
occupy  with  such  cart  or  other  vehicle 
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the  inconvenience  to  the  public  must  not  be  prolonged  an 
unreasonable  time,^  and  it  should  be  borne  in  mind  that 
the  right  to  lade  and  unlade  carriages  in  the  highway  is 
entirely  subordinate  to  the  right  of  passage,  and  must  be 
exercised  in  such  a  manner  as  not  unreasonably  to  abridge 
or  incommode  that  right.^     Such  an  unreasonable  interfeif 


during  business  hours  so  much  of  the 
sidewalk  as  may  be  necessary  for  such 
cart  or  other  vehicle,  provided  that 
sufficient  space  be  retained  for  the 
passage  of  pedestrians  between  the 
cart  or  other  vehicle  permitted  to  oc- 
cupy such  portion  of  the  sidewalk,  and 
the  stoop  or  front  of  every  such  store, 
warehouse,  or  other  building."  Held, 
no  negligence  was  shown  on  the  part 
of  defendant. 

^  In  Rex  V.  Jones  (3  Campb.  230), 
the  defendant,  who  was  a  lumber- 
dealer,  occupied  a  small  yard  close  to 
the  street,  and  was  in  the  habit,  owing 
to  the  small  size  of  his  yard,  of  de- 
positing the  long  pieces  of  timber  in 
the  street,  and  there  sawing  them  up 
before  carrying  them  into  the  yard. 
Lord  EUenborough  said :  "A  cart  or 
wagon  may  be  unloaded  at  a  gateway, 
but  this  must  be  done  with  prompt- 
ness. So  as  to  the  repairing  of  a 
house :  the  public  must  submit  to  the 
inconvenience  occasioned  necessarily 
in  repairing  the  house ;  but  if  this  in- 
convenience be  prolonged  for  an  un- 
reasonable time,  the  public  have  a 
right  to  complain,  and  the  party  may 
be  indicted  for  a  nuisance."  S.  P.,  Rex  2/. 
Ward,  4  Ad.  &  El.  384;  Rex  v.  Rus- 
sell, 6  Barn.  &  Cr.  566;  Bradbee  v. 
London,  5  Scott,  N.  R.  79.  In  Ma- 
thews V.  Kelsey  (58  Maine,  56),  it 
was  held  that  the  owner  of  a  ware- 
house located  on  a  street  through 
which  a  railroad  runs,  has  the  right  to 
unload  goods  from  a  car  standing  on 
the  track,  by  means  of  skids  extend- 
ing from  the  car  to  the  warehouse, 
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providing  there  is  ample  room  to  ac- 
commodate travel  on  the  other  side  of 
the  street,  and  the  time  occupied  in 
unloading  is  reasonably  short. 

*  Rex  V.  Russell,  6  East,  427 ;  Rex 
V.  Cross,  3  Campb.  224;  Rex  v.  Jones, 
Id.  230.  One  cannot  legally  carry  on 
any  part  of  his  business  in  the  public 
street  to  the  annoyance  of  the  public. 
The  primary  object  of  the  street  is  to 
afford  a  free  passage  to  the  public,  and 
anything  which  impedes  that  free  pas- 
sage, without  necessity,  is  a  nuisance, 
and  if  the  nature  of  the  defendant's 
business  and  the  condition  of  his 
premises  are  such  as  to  require  a  con- 
gregation of  wagons  in,  and  an  ob- 
struction of,  the  adjoining  street,  he 
must  enlarge  his  premises,  or  remove 
to  some  more  convenient  spot  (People 
■z/.  Cunningham,  I  Den.  524).  So,  a 
canal-boat  permanently  stationed  in  a 
canal  basin  was  held  a  nuisance  (Hart 
V.  Albany,  9  Wend.  571;  affirming  s.  C, 
3  Paige,  213).  Whether  a  floating-dock 
in  a  slip  of  wharves  is  a  nuisance,  see 
Hecker  v.  Balance  Dock  Co  ,  13  How. 
Pr.  549;  and  contra,  24  Barb.  215.  It 
has  been  held  not  to  be  a  nuisance  to 
obstruct  a  highway  by  holding  a  fair 
or  market  in  it,  if  there  has  been  an 
uninterrupted  custom  for  twenty  years 
(Rex  V.  Smith,  4  Esp.  109;  Rex  v. 
Great  Canfield,  6  Id.  136).  But  see 
Commonwealth  v.  Milliman,  13  Serg.  & 
R.  403 ;  Wilkes  v.  Hungerford  Market, 
zBing.  N.  C.  281.  Whether  one  who 
temporarily  places  articles  used  in  his 
business  upon  the  outer  edge  of  the 
sidewalk  in  a  city,  leaving  ample  room 
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ence  with  a  highway  is  a  nuisance,  and  the  utmost  care 
used  in  the  creation  or  enjoyment  of  a  nuisance  is  no  ex- 
cuse for  it. 

§  363.  Obstructions  from  natural  causes.— The  obstruc- 
tion of  a  highway  is  none  the  less  an  actionable  "  defect," 
because  it  was  occasioned  by  some  natural  cause,  such  as  a 
flood,^  or  frost,^  or  snow  and  ice,  blocking  the  way  or 
impeding  travel.  Such  obstructions  are  as  much  defects  as 
any  other  species  of  obstruction,  and  towns  under  their 
statutory  obligation,  are  bound  to  remove  them  or  render 
them  harmless.^  It  is  generally  held  that  such  obligation 
does  not  extend  to  the  removal  of  ice  formed  in  smooth 


for  passage,  is  guilty  of  such  negli- 
gence as  will  make  him  liable  to  a 
person  injured  by  falling  over  such 
articles  is,  in  the  absence  of  any  law 
or  ordinance  prohibiting  such  obstruc- 
tion, a  question  of  fact  (Denby  v.  Mil- 
ler, 59  Wise.  240).  Persons  walking 
in  a  city  are  bound  to  take  notice  of 
such  obstructions  as  the  necessities  of 
commerce  and  the  convenient  occu- 
pation of  residences  render  common, 
and  if  injured  cannot  recover  therefor 
(Buesching  v.  St.  Louis  Gas  Light  Co., 
6  Mo.  App.  85). 

1  Ii  earth  under  the  sidewalk  had 
for  more  than  twenty- four  hours  been 
washed  away,  so  as  to  make  ordinary 
\.xz.y^\  presently  perilous,  it  is  a  defect 
(Monies  v.  Lynn,  121  Mass.  442). 
Compare  Allen  v.  Chippewa  Falls, 
52  Wise.  430;  Bush  V.  Geneva,  3 
Thomp.  &  C.  409;  Seely  z/.  Litch- 
field, 49  Conn.  134;  &t&ante,  §  348. 

2  Tripp  V.  Lyman,  37  Maine,  250 
[frost,  causing  the  sinking  of  stones 
below  the  surface]. 

^  Providence  v.  Clapp,  17  How. 
U.  S.  161 ;  Lokerw.Brookline,  13  Pick. 
343;  Holman  v.  Townsend,  13  Mete. 
297;  Button  V.  Weare,  17  N.  H.  34. 
A  town   is   liable  for  an   injury  to  a 


traveler  upon  one  of  its  highways, 
which  is  occasioned  by  the  accumula-- 
tion  of  a  snow-drift  thereon,  if,  not- 
withstanding the  drift,  the  injury 
would  not  have  happened  had  the 
traveled  path  in  the  highway  been 
kept  sufficiently  wide  and  in  proper 
condition.  If  it  was  not  in  that  con- 
dition, or  of  a  proper  width,  when  the 
accident  happened,  the  fact  that  suffi- 
cient time  had  not  elapsed  after  the 
accumulation  of  the  drift  to  allow  of 
its  removal  by  the  town  before  the 
accident  happened,  will  not  excuse 
the  town  from  liability  (Barton  v. 
MontpeHer,  30  Verm.  650;  see  Green 
V.  Danby,  12  Verm.  338;  State  v. 
Fryeburg,  15  Maine,  405,  and  Church 
V.  Cherryfield,  33  Id.  460).  The 
question  whether  the  snow  or  ice  had 
accumulated  to  a  dangerous  extent  is 
one  of  fact,  dependent  upon  all  the 
circumstances  (Congdon  v.  Norwich, 
37  Conn.  414).  Negligence  on  part  of 
town  is  not  to  be  inferred  from  the 
fact  that  a  highway  has  been  impas- 
sible from  snow-drifts  for  three 
months.  All  the  circumstances  of  the 
case  are  to  be  considered  (Burr  v, 
Plymouth,  48  Conn.  460). 


67 


HIGHWAYS. 


[§  363 


surfaces,  so  as  to  constitute  no  other  defect  than  a  slippery 
condition  of  the  roadway,  provided  the  street  was  properly 
constructed,  and  the  accumulation  of  ice  and  snow  was 
not  so  great  as  to  constitute  an  obstruction,  there  being 
nothing  in  the  style  of  construction  specially  to  occasion 
the  formation  or  accumulation  of  ice  upon  it  ;^  but  omit- 
ting to  take  due  precautions  against  the  accumulations  in 
the  highway  of  ice  or  snow  in  drifts  or  ridges,  or  its  being 
in  such  a  condition  from  unevenness  or  roughness,  or 
other  causes,  as,  combined  with  its  slippery  nature,  would 
render  it  unsafe  and  dangerous  to  passengers,  is  actionable 
under  the  statute,'^  and  at  law.^     In  regard  to  that  part  of 


^  Mere  slipperiness  of  a  highway 
or  sidewalk,  caused  by  either  ice  or 
snow,  is  not  a  defect  for  which  towns 
are  liable  (Smyth  v.  Bangor,  72  Maine, 
249;  Stanton  v.  Springfield,  12  Allen, 
566;  Nason  v.  Boston,  14  Id.  508; 
Johnson  v.  Lowell,  12  Id.  572,  note; 
Stones/.  Hubbardston,  100  Mass.  49; 
Gilbert  v.  Roxbury,  Id.  185;  compare 
Landolt  v.  Norwich,  37  Conn.  615; 
Gibson  v.  Johnson,  4  111.  App.  288; 
Chicago  V.  McGiven,  78  111.  347 
[plate  glass  set  into  sidewalk] ;  Quincy 
V.  Barker,  81  Id.  33c;  Chicago  v. 
Bixby,  84  Id.  82 ;  Cook  v.  Milw  aukee, 
24  Wise.  270;  Perkins  v.  Fon  du  Lac, 
34  Id.  435 ;  Grossenbach  v.  Milwaukee, 
65  Id.  31;  23  N.  W.  Rep.  [Jan.]  86; 
Broburg  v.  Des  Moines,  63  Iowa,  523; 
McKellar  v.  Detroit  [Mich.],  23  N. 
W.  Rep.  621 ;  Cromarty  v.  Boston, 
127  Mass.  329  [sidewalk  made  of  glass 
and  iron,  and  worn  smooth  and  slip- 
pery. Held,  a  defect,  in  a  highway] ; 
Mauch  Chunk  v.  Kline,  100  Penn. 
St.  119  [falling  on  the  icy  surface  of 
cobblestones  laid  between  flat  stones 
of  a  cross-walk  and  a  little  higher 
than  the  rest  of  the  walk;  city  not 
liable]).  Plaintiff  walking  along  a 
sidewalk  on  a  frosty  day  in  mid-winter, 
stepped  on  a  piece  of  ice  three  feet 


wide,  slipped,  fell,  and  was  injured; 
Held,  no  evidence  of  negligence 
(Ringland  v.  Toronto,  23  Upper 
Canada  [C.  P.],  93). 

2  Luther  v.  Worcester,  97  Mass. 
268;  Stone  V.  Hubbardston,  100  Id. 
49;  Street  v.  Holyoke,  105  Id.  82; 
Billings  V.  Worcester,  102  Id.  329; 
Pinkham  v.  Topsfield,  104  Id.  78; 
M9rse  v.  Boston,  109  Id.  446;  Mc- 
Auley  V.  Boston,  113  Id.  503;  Cook 
V.  Milwaukee,  24  Wise.  270;  see 
Collins  V.  Council  Bluffs,  32  Iowa, 
324;  McLaughlin  v.  Corry,  77  Penn. 
St.  109.  In  Hutchins  v.  Boston  (97 
Mass.  272,  note),  the  alleged  defect 
consisted  of  a  mass  of  ice  extending 
from  the  curbstone  across  the  side- 
walk, being  about  four  inches  high  in 
the  middle  of  the  sidewalk,  and  slop- 
ing each  way,  so  that  at  the  curb  and 
at  the  building  it  was  much  thinner. 
During  three  or  four  days  preceding 
the  accident  there  had  been  snow,  rain, 
hail  and  frost,  and  water  falling  from 
the  eaves  of  the  building  had  accumu- 
lated and  frozen  on  the  sidewalk,  ren- 
dering the  surface  of  the  ice  round  and 
uneven.  The  way  was  held  ' '  defec- 
tive "  within  the  meaning  of  the  statute. 

3  In  Collins  v.  Council  Bluffs,  32 
Iowa,  324,  the  plaintiff  was  injured, 
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the  way  traveled  by  vehicles,  it  would  seem  that  when  snow 
has  fallen  in  great  depth,  or  has  drifted,  the  treading  down 
of  it,  so  that  the  way  is  not  actually  blocked  up,  uneven, 
or  incumbered,  may,  in  some  sense,  and  for  the  time  being, 
have  the  effect  to  remove  the  obstruction.^  But,  in  the 
case  of  sidewalks,  this  cannot  he  said  to  be  a  sufficient 
remedy  for  the  evil.*  Whether  anything  but  absolute  and 
total  removal  of  the  snow  from  the  sidewalk,  or  whether 
the  use  of  adequate  means  to  make  the  way  safe  and  con- 
venient, such  as  the  sprinkling  of  ashes  on  a  slippery  side- 
walk, would  be  a  compliance  with  the  statutory  require- 


while  passing  along  defendant's  street, 
by  a  fall,  occasioned  by  an  accumula- 
tion of  snow  and  ice  upon  the  sidewalk, 
and  the  city  was  held  liable.  The 
Court  say :  "  The  negligent  permission 
of  an  obstruction  in  a  street,  from 
snow  and  ice  being  deposited  there 
from  natural  causes,  whereby  injury 
results  to  a  traveler,  will  render  the 
city  liable.  In  other  words,  the  city 
is  liable  for  neglect  to  remove  obstruc- 
tions from  such  causes."  See  Mc- 
Laughlin V.  Corry,  TJ  Penn.  St.  109, 
and  cases  supra.  A  snow-drift  two 
or  three  rods  long  and  two  feet  deep 
had  formed  on  a  gravel  road.  It  had 
been  there  several  weeks,  and  owing 
to  thawing  and  freezing  of  the  sewer, 
ruts  had  formed  in  it  which  made  it 
unsafe  for  wagons.  The  plaintiff 
was  passing  over  it  in  a  wagon, 
when,  the  fore-wheel  going  down  in 
a  rut,  he  was  thrown  out,  and  the  hind 
wheel  went  over  his  leg  and  broke  it. 
Defendants  afterward  cleared  away 
the  snow.  The  road  was  good,  ex- 
cept for  the  snow,  and  there  was  a 
heavy  snow  and  sleighing  after  it, 
Held,  evidence  of  negligence  on  the 
part  of  defendants  is  not  keeping  the 
road  in  repair  (Caswell  v.  St.  Mary's, 
&c.  Road  Co.,  28  Upp.  Can.  247). 


'  Providence  v.  Clapp,  17  How. 
U.  S.  161.  Nelson,  J.,  said:  "It  is 
conceded  that  an  obstmction  from 
falls  of  snow  or  accumulation  of  ice 
must  be  removed  by  the  towns  or 
cities,  so  as  to  make  the  highways 
and  streets  passable,  and  that  this  is 
a  duty  enjoined  upon  them.  The 
question  is,  what  sort  of  removal  will 
satisfy  the  requirement  of  the  statute  ? 
.  .  .  The  counsel  for  the  defend- 
ant suggests  that,  as  it  respects  such 
safety  and  convenience  for  travelers  in 
case  of  falls  of  snow,  the  statute  should 
be  construed  as  meaning  merely  that 
the  snow  should  be  trodden  down  or 
removed,  so  that  the  highways  and 
streets  should  not  be  so  blocked  up 
or  incumbered  as  not  to  be  safely  and 
conveniently  open  and  passable.  .  .  . 
The  suggestion  may  be  very  well  as 
an  argument  to  the  jury  for  the  pur- 
pose of  satisfying  them  that  the  re- 
pairs, in  the  manner  mentioned,  were 
such  as  to  fulfill  the  requirement  of 
the  statute,  but  to  lay  it  down  as  a 
rule  of  law,  in  the  terms  stated,  might, 
in  many  cases  and  under  the  circum- 
stances, fall  far  short  of  it." 

^  Providence  v.  Clapp,  sujira. 
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ment,  is  more  a  question  of  fact  for  the  jury  than  of  law 
for  the  court. 

§  364.  The  rule  in  New  York  and  Connecticut.— While 
the  mere  fact  that  the  sidewalk  was  in  a  slippery  condi- 
tion, causing  the  plaintiflF  to  fall,  Will  not  be  evidence  of 
negligence  sufficient  to  sustain  an  action  against  the  city, 
such  condition  may  be  a  ground  of  action,  if  it  is  owing 
to  a  neglect  of  the  duty  which  a  corporation  owes  to 
see  that  its  streets,  in  time  of  winter,  are  reasonably 
cleared  of  snow  and  ice.  If  a  sidewalk  is  generally  dry 
and  safe,  and  a  sheet  of  water  is  permitted  to  form  over  it, 
at  some  point  where  travelers  will  not  expect  it,  by  the 
spouting  of  water  from  a  roof,  or  by  other  artificial  means,  it 
may  constitute  a  very  dangerous  defect  in  the  sidewalk, 
especially  if  concealed  from  view  by  a  light  snow.  In 
such  a  case  it  is  held,  in  New  York,  the  city  may  be 
liable  as  for  negligence,  on  its  being  shown  that  it  had 
notice,  actual  or  constructive,  of  the  condition  of  the  side- 
walk.^    It  is  the  duty  of  a  municipal  corporation  in  New 

'  Mosey  v.  Troy,  61   Barb.   580;  New  York,  7   Daly,   16.     One  who 

affirmed,  sub  nom.  Todd  v.  Troy,  61  slips  and  falls  on  an  icy  sidewalk  in 

N.  Y.  506;  Wallace  v.  New  York,  2  front  of  a  lot  belong^ing  to  the  city,' 

Hilt.  440;  Reich  v.  New  York,  17  N.  cannot  hold  it  liable  without  showing 

Y.  Week.  Dig.  140;  Kenny  z/.  Cohoes,  that  it  had  notice  of  the  condition  of 

II    Id.    206;    Pomfrey    v.    Saratoga  the  sidewalk  (Heintze  v.  New  York, 

Springs,  104  N.  Y.  459;  Clark  z/.  Lock-  50  N.  Y.  Superior,  295).     A  sudden 

port,  49  Barb.  580.     Compare  Clark  slope  of  six  inches  in  three  and  a  half 

V.  Chicago,  4  Biss.  486  ;  Baltimore  v.  feet  in  a  sidewalk  having  a  grade  of 

Marriott,  9  Md.   160.    The  neglect  of  three-quarters  of   an  inch  to  a  foot, 

a  city  to  remove,  before  one  o'clock  in  Held,  to  be  a  defect  which  renders  the 

the  afternoon,  ice,  which  had  formed  city  liable  for  injury  to  a  person  who 

on  sidewalk  in  the  preceding   night,  slips  upon  the  slope  when  it  is  covered 

Held,   not  to  render  it  liable,  as  it  with   snow  (Clemence  v.  Auburn,  4 

could  not  be  charged  with  notice  of  Hun,  386;  aff'd,  66  N.  Y.  334).    In 

the  existence  of  the  defect  (Blakeley  Connecticut,  where  a  city    sidewalk 

V.  Troy,  18  Hun,  167).  Compare  Dar-  has  becoipe  dangerous  for  travelers 

lingz/.  New  York,  Id.  340;  Smith  v.  by  an  accumulation  of  ice,  and  the  city 

Brooklyn,  36  Id.  224;  Piercy  v.  Averill,  has  had  ample  notice  of  its  condition, 

37  Id.  360;   Evers  v.  Hudson  River  and  might  have  rendered  it  safe  by 

Bridge  Co.,  18  Id.   144  ;  Battersby  v.  reasonable  expenditure,  it  is  liable  for 


365] 


HIGHWAYS, 


70 


York  to  keep  its  sidewalks  clear  of  snow  and  ice,  but  it 
may  impose  this  duty  upon  the  citizens,  and  is  not  guilty 
of  negligence,  if,  observing  the  work  is  being  generally 
done,  it  awaits  their  action  for  a  reasonable  period.  When, 
however,  such  reasonable  time  has  expired,  the  corpo- 
ration must  either  compel  the  citizens  to  act,  or  do  the 
work  itself;  and,  if  it  suffers  the  obstruction  to  remain 
thereafter,  with  notice,  actual  or  constructive,  of  its  exist- 
ence, it  will  be  responsible  for  injuries  resulting.^ 

§  365.  Liability  of  individuals  for  obstructing  highways.— 
All  obstructions  of  a  highway  are  not  public  nuisances. 
Only  such  as  are  made  without  license  of  the  proper  au- 
thorities can  be  so  designated.^  In  a  case  of  an  unauthorized 


an  injury  to  a  traveler  falling  thereon, 
although  there  was  no  structural  de- 
fect in  the  sidewalk,  and  the  ice  was 
smooth,  and  the  icy  condition  extended 
throughout  the  city  (Cloughessey  v. 
Waterbury,  51  Conn.  405).  In  Dooley 
V.  Meriden  (44  Conn.  117),  a  sidewalk 
was  wholly  covered  with  ice,  from  one 
to  three  inches  in  thickness,  uneven 
and  irregular  in  surface,  but  in  spots 
•smooth  and  slippery.  It  had  remained 
in  this  condition  for  a  week.  The  ice 
was  partially  covered  by  a  slight  fall 
of  snow  over  night.  No  attempt  had 
been  made  to  remove  the  ice,  although 
the  weather  had  been  mild.  Nothing 
had  been  placed  on  it  to  render  walk- 
ing secure.  There  was  a  high  bank 
of  snow  in  the  gutter  along  the  place 
in  question,  with  no  opening  to  allow 
passage  into  the  roadway.  The  op- 
posite side  was  being  repaired  and 
impassable.  The  plairitiff,  walking  in 
the  day  time  over  the  place  in  ques- 
tion, with  ordinary  care,  fell  and  sus- 
tained injury;  Held,  the  city  was  liable. 
1  Taylor  v.  Yonkers,  105  N.  Y. 
202  ;  II  N.  E.  Rep.  642.  It  is  not 
negligence    in   a  town   to  fail  to  re- 


move from  its  sidewalks  ice  formed 
by  a  sudden  fall  of  temperature, 
and  which  it  is  practically  impos- 
sible to  remove;  or  to  fail  to  com- 
pel its  citizens  to  sprinkle  such  ice 
with  ashes  or  sand  to  prevent  it  from 
being  slippery,  but  the  city  may  await 
a  change  of  temperature,  which  will 
remove  the  danger  (Id.).  In  that  case  a 
slope  over  a  sidewalk,  formed  by  sand 
and  small  stones  that  had  been  washed 
out  of  an  embankment  from  time  to 
time,  being  allowed  to  accumulate, 
became  covered  with  sleet  and  ice 
during  a  cold  night ;  and  a  person  in 
going  to  his  place  of  business  early  in 
the  morning,  fearing  to  go  down  the 
steps  in  front  of  his  house,  attempted 
to  walk  over  the  slope,  fell,  and  was 
injured;  Held,  that,  if  the  accident  was 
caused  by  the  ice  alone,  the  city  would 
not  be  liable ;  but  if  the  condition  of 
the  slope,  which  the  city  had  negli- 
gently allowed  to  be  formed  andje- 
main  over  the  walk,  was  a  concurring 
cause  of  the  fall,  without  which  the 
accident  would  not  have  happened, 
the  city  was  responsible. 

2  The    legislature,   being  entirely 
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interference  with  a  highway,  no  question  of  negligence 
arises.^  The  existence  of  the  nuisance,  and  the  injury 
therefrom  to  a  person  using  ordinary  care  on  his  part,  are 
sufficient  to  sustain  an  action  against  the  author  of  the 
nuisance.  It  is  an  old  and  well-settled  rule,  that  whoever, 
without  special  authority,  materially  obstructs  a  highway, 
or  renders  its  use  hazardous,  is  liable  in  an  action  by  any 
one  who  sustains  a  special  injury  thereby.^     Thus,  one  who 


competent  to  declare  the  uses  to  which 
highways  may  be  appropriated,  and  to 
impart  to  municipal  corporations  or 
others  both  permissive  and  restraining 
powers  over  the  subject,  may  legalize 
that  which  would  otherwise  be  a  nuis- 
ance. And  that  which  the  legislature 
constitutionally  (Leigh  v.  Westervelt, 
2  Duer,  618)  authorizes,  as  the  erec- 
tion of  a  dam  on  a  navigable  river 
(Harris  v.  Thompson,  9  Barb.  350),  or 
building  a  railroad  (People  v.  Kerr,  27 
N.  Y.  188)  or  sewer  (Brooks  v.  Bos- 
ton, 19  Pick.  174)  in  a  public  street, 
cannot  be  a  nuisance /^r  se.  If,  how- 
ever, there  is  any  excess  or  irregularity 
in  the  exercise  of  the  power  conferred, 
it  becomes  a  public  nuisance /ri5  tanto 
(Ren wick  v.  Morris,  3  Hill,  621; 
affirmed,  7  Id.  575).  The  construction 
of  a  railroad  across  a  highway,  with- 
out proper  authority,  is  an  obstruction 
for  which  the  company  building  it  is 
indictable  (Commonwealth  v.  Nashua, 
&c.  R.  Co.,  2  Gray,  54;  Common- 
wealth V.  Vermont,  &c.  R.  Co.,  4 
Gray,  22;  Commonwealth  v.  Old 
Colony,  &c.  R.  Co.,  14  Gray,  93; 
Commonwealth  v.  Erie,  &c.  R.  Co., 
27  Penn.  St.  339).  S.  P.,  Washington 
Natural  Gas  Co.  v.  Wilkinson  [Penn.], 
2  Atl.  Rep.  338. 

*  In  an  action  against  a  railroad 
company  for  damages  incurred  by  rea- 
son of  its  having  interfered  with  a  high- 
way, negligence  or  want  of  skill  in  the 
defendants  is  not  material  (Robinson 


V.  N.  Y.  &  Erie  R.  Co.,  27  Barb.  512). 
It  is  no  answer  to  an  action  for  an  un- 
lawful obstructing  of  a  highway  that 
the  defendant  opened  a  way  through 
which  travel  might  pa'ss  (Weathered 
V.  Bray,  7  Ind.  706).  A  locomotive 
and  train  of  cars  stopped  at  a  station 
for  an  hour,  the  engine  extending 
three  and  a  half  feet  across  a  public 
highway.  Plaintiff,  after  waiting 
twenty  minutes  for  the  train  to  move, 
attempted  to  cross  with  his  horse  and 
buggy  in  front  of  the  engine,  there 
being  plenty  of  room  to  do  so.  The 
engine  was  not  whistling,  or  blowing 
off  steam,  and  plaintiff  led  his  horse, 
which  was  gentle.  When  opposite 
the  engine  the  horse  became  frightened 
and  ran  away  and  broke  the  buggy ; 
Held,  that  the  obstruction  to  the  high- 
way was  improper,  and  the  railroad 
company  was  liable  (Vicksburg,  &c. 
R.  Co.  V.  Alexander,  62  Miss.  496). 
S.  P.,  Jones  V.  Housatonic  R.  Co.,  107 
Mass.  261. 

^  Dygert  v.  Schenck,  23  Wend. 
446;  Congreve  v.  Smith,  18  N.  Y.  79; 
Congreve  v.  Morgan,  5  Duer,  495  ; 
Hart  V.  Albany,  9  Wend  571 ;  Harlow 
V.  Humiston,  6  Cow.  189;  Lansing  v. 
Smith,  8  Cow.  146;  Heacock  v.  Sher- 
man, 14  Wend.  58;  Rext/.  Medley,  6 
Carr.  &  P.  292;  Barnes  v.  Ward,  9 
C.  B.  392;  Commonwealth  v.  King, 
13  Mete.  115;  Baltimore  v.  Marriott, 
9  Md.  160;  Silvers  v.  Nerdlinger,  30 
Ind.  53.     See  ante,  p.  47,  note  7. 
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digs  a  ditch  across,  or  lays  logs  or  other  material  upon 
a  highway  though  but  for  temporary  convenience,^  or 
stretches  a  telegraph  wire  over  it  in  such  a  way  as  to  be 
likely  to  cause  injury  to  travelers,'*  or  blocks  up  a  street  for 
an  unreasonable  time  in  loading  or  unloading  goods,*  or  in 
plying  for  passengers,*  or  does  anything  which  renders  the 
highway  less  commodious  or  safe  for  the  traveler,  is  liable 
for   the  consequences.^     Thus,  although  a  street  railway 


^  Dygert  v.  Schenck,  23  Wend. 
446;  Bliss  V.  Schaub,  48  Barb.  339; 
Harlow  v.  Humiston,  6  Cow.  189; 
Bush  w.  Steinman,  i  Bos.  &  Pul.  404; 
Burgess  v.  Gray,  I  C.  B.  578 ;  Rogers 
V.  Rogers,  14  Wend.  131;  Mould  v. 
Williams,  5  Q.  B.  469.  Defendant 
left  his  cart,  loaded  with  wood,  before 
his  house  in  the  evening.  Next  morn- 
ing it  was  found  some  distance  off  in 
the  road,  upset  by  some  unknown 
means;  and  forming  a  dangerous  ob- 
struction. Defendant,  being  aware  of 
this,  suffered  it  to  remain  in  that  con- 
dition for  two  or  three  days,  and 
during  that  time  plaintiff,  traveling  at 
night  along  the  roaj,  drove  over  the 
obstruction,  was  upset,  and  injured. 
Held,  that  defendant  was  liable 
(Linsley  v.  Bushnell,  15  Conn.  225). 
S.  P.,  Clinton  v.  Howard,  42  Conn.  294 
[pile  of  stones  collected  in  highway] ; 
Hill  V.  New  River  Co.,  9  Best  &  S. 
303  [a  jet  of  water  spouting  out  of 
ground  in  highway  four  feet  high] ; 
Watkins  v.  Reddin,  2  Fost.  &  Fin. 
629  [a  traction  engine  driven  along 
highway  at  the  rate  of  six  miles  an 
hour].  As  to  the  liability  in  respect 
of  areas  under  sidewalk,  see  chapter 
on  Lands  and  Structure,  post. 

2  Dickey  v.  Maine  Tel.  Co.,  46 
Maine,  483.  The  fact  that  the  wire 
is  found  at  such  a  height  over  the 
beaten  path  as  to  endanger  travel,  is 
sufficient  evidence  of  negligence  to  go 
to  the  jury  (Thomas  v.  Western  Union 


Tel.  Co.,  100  Mass.  156).  Compare 
Western  Union  Tel.  Co.  v.  Eyser,  91 
U.  S.  495,  note. 

°  People  V.  Cunningham,  i  Den. 
524;  Northrop  v.  Burrows,  10  Abb. 
Pr.  365;  Rex  V.  Russell,  6  East,  427; 
Rex  V.  Jones,  3  Campb.  230.  See 
ante,  §  362. 

*  Rex  V.  Cross,  3  Campb.  224. 

''  It  is  a  public  nuisance  to  suffer  a 
highway  to  be  incommoded  by  reason 
of  the  foulness  of  the  adjoining  ditches, 
or  by  boughs  of  trees  hanging  over  it 
(I  Hawk.  P.  C.  c.  75,  §  9;  c.  76,  §  146), 
or  to  suffer  a  house  standing  upon  the 
highway  to  be  ruinous  {ante,  %  362),  or 
to  carry  an  unusual  weight  with  an  un- 
usual number  of  horses  (Rex  v.  Egerly, 
3  Salk.  183),  or  to  erect  a  gate  across 
a  highway,  though  opening  and  shut- 
ting freely  (3  Com.  Dig.  Tit.  Chimin, 
A.  3 ;  see  Wetmore  v.  Tracy,  14  Wend. 
250 ;  Peckham  v.  Henderson,  27  Barb. 
207;  Milarkey  v.  Foster,  6  Oregon, 
378).  Defendant,  without  authority, 
had  erected  a  barrier  across  the  road 
to  prevent  persons  driving  vehicles 
up  to  the  fence  surrounding  his  pre- 
mises and  overlooking  his  sporting 
grounds.  In  the  middle  of  this  bar- 
rier was  a  gap  which  was  usually  open 
for  the  passage  of  vehicles,  but  which, 
when  the  sports  were  going  on,  was 
closed  by  means  of  a  pole  let  down 
across  it.  Some  person,  without  his 
authority,  removed  a  part  of  the  bar- 
rier armed  with  spikes,  from  the  car- 
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company  has  the  right  to  remove  snow  from  its  tracks,  it 
cannot,  in  so  doing,  cause  an  obstruction  along  the  side  of 
the  track  which  will  interfere  with  the  safe  passing  and 
repassing  of  persons  traveling  upon  the  road  ;  and,  if  it 
negligently  cause  such  an  accumulation,  it  is  liable  for  in- 
juries caused  thereby.-' 

§  366.  Liability  of  corporation  for  third  person's  acts.— 
Where  towns,  or  other  municipal  corporations,  are  declared 
by  statute  to  be  liable  for  "  defects  "  in  their  highways,  it 
is  of  no  consequence  that  such  defects  were  caused  by 
third  persons,  so  long  as  the  highway  is  thereby  rendered 


riage-way  where  he  had  placed  it,  and 
put  it  in  an  upright  position  across  the 
foot-way.  Plaintiff,  on  a  dark  night, 
while  passing  along  the  road,  felt  his 
way  through  the  opening  in  the  middle 
of  the  barrier,  when  his  eye  came  in 
contact  with  one  of  the  spikes  of  the 
barrier,  and  was  injured;  Held,  that 
defendant  having  unlawfully  placed  a 
dangerous  instrument  in  the  road,  was 
liable  for  injuries  occasioned  by  it  to 
^plaintiff  (Clark  v.  Chambers,  L  R. 
3  Q.  B.  D.  327).  Defendant's  van 
attached  to  a  steam  plough  was  left 
for  the  night  on  the  grassy  side  of  a 
highway  by  defendant.  Plaintiff's 
testator  drove  his  mare  in  a  cart  along 
the  metaled  road.  Passing  the  van,  she 
shied  at  it,  kicked  and  galloped,  then 
got  her  leg  over  the  shaft,  fell  and 
kicked  her  driver  as  he  rolled  out  of 
the  cart.  He  afterwards  died  from 
the  kick  so  received.  The  jury  found 
that  the  van  was  left  where  it  stood 
unreasonably  and  negligently,  and 
caused  some  appreciable  danger  to 
vehicles  passing  along  the  metaled 
part  of  the  road;  that  the  death  was 
occasioned  by  the  van  standing  where 
it  did.  Held,  that  defendant  was  liable 
(Harris  v.  Mobbs.  L.  R.  3  Ex.  D.  268). 


In  transporting  unusual  machinery 
over  a  highway  a  sufficient  number 
of  men  should  be  employed  to  warn 
travelers  of  their  danger,  and  if  neces- 
sary to  assist  them  in  passing  it 
(Bennett  v.  Lovell,  12  R.  I.  166).  The 
owner  of  an  animal,  e.  g.  a  horse, 
negligently  allowed  to  run  at  large  on 
the  highway,  may  be  liable  for  injuries 
caused  by  it,  whether  vicious  or  not 
(Baldwin  v.  Ensign,  49  Conn.  113 
Decker  v.  Gannon,  44  Maine,  322; 
Lyons  v.  Merrick,  105  Mass.  71  ; 
Fallon  V.  O'Brien,  12  R.  I.  518; 
Holden  v.  Shattuck,  34  Verm.  336; 
Dickson  v.  McCoy,  39  N.  Y.  400; 
Lee  V.  Riley,  18  C.  B.  N.  S.  722).  See 
chapter  on  Animals,  post. 

1  Dixon  V.  Brooklyn  City,  &c.  R. 
Co.,  100  N.  Y.  170.  A  street  railway 
company,  having  a  franchise  to  operate 
its  road  on  a  city  street,  has  a  right  to 
remove  the  snow  from  its  track  and 
place  it  upon  another  part  of  the  street, 
and  if  it  exercises  ordinary  care  and 
prudence  in  doing  these  acts,  it  will 
not  be  held  liable  for  injury  done  to 
adjoining  property  by  reason  of  such 
snow  obstructing  the  flow  of  water  in 
the  street  (Short  v.  Railway  Co.,  50 
Md.  73). 
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defective  within  the  meaning  of  the  statute.'  As  to  mu- 
nicipal corporations  which  are  subject  to  no  such  absolute 
statutory  liability,  their  responsibility  for  obstructions  un- 
lawfully placed  in  their  highways  by  third  persons  de- 
pends upon  the  question  of  negligence  in  not  preventing 
such  obstructions,  or  in  not  seasonably  removing  them 
or  rendering  them  harmless  when  created.  The  mere 
fact  that  they  were  created  by  third  persons  without  its 
consent  is  no  defense  to  the  corporation.^  We  have  al- 
ready stated  the  general  rule  that  the  corporation  is  not 
liable  for  injuries  caused  by  a  third  person's  violation  of  a 
law  or  ordinance,  though  such  illegal  acts  might  and  ought 
to  have  been  prevented  by  the  officers  of  the  corporation.® 

§  367.  Basis  of  action  for  injuries.— Inasmuch  as  mu- 
nicipal corporations  are  not  general  warrantors  of  the  safe 
condition  of  their  highways,  it  is  necessary  for  a  plaintiff, 
in  an  action  for  an  injury  suffered  by  reason  of  a  defect  in 
a  highway,  to  show  affirmatively  that  the  officers  having 
charge  of  the  highway  were  guilty  of  negligence ;  that  the 

1  Chamberlain  v.   Enfield,  43  N.  consent  of  the  town  (Elkhart  v.   Rit- 

H.  356;  Prentiss  v.  Boston,  112  Mass.  ter,  66  Ind.  136).     Plaintiff  was  cross- 

43  [city  not  relieved  from  liability  be-  ing  a  street  over  the  gutter  of  which 

cause  the  barriers  had  been  removed  planks  were  placed.      She    put    her 

by  a  third  person] ;  Hawks  v.  North-  foot  on  the  end  of  one  of  the  planks, 

ampton,   116  Mass.  420  [defect  in  a  and  the  other  end  being  loose,  it  flew 

highway  occasioned  by  the  careless,  up  and  hit  her ;  she  lost  her  balance, 

negligent,  or  unskillful  conduct  of  a  tell  and  was  injured.     Held,  defend- 

street  railway  corporation].     A  town  ant  was  not  exempted  from  liability 

is  not  liable  for  injuries  occasioned  to  for  defects  in  the  crossing  because  it 

a  traveler  on  the  highway  by  a  loco-  had   been   constructed   by  a    private 

motive  engine,  run  by  a  railroad  cor-  person   (Aurora  v.  Bitner,    100  Ind. 

poration  on  their  track,  illegally  laid  396). 

across  the  highway  (Vinal  v.   Dor-  '  See  ante,  §§  261,   262.     As    to 

Chester,  7  Gray,  421).  liability  of  corporation  for  obstructions 

^  Centerville  v.  Woods,  57   Ind.  authorized  by  it,  see  ante^  §  358.    As 

192.     It   is   no  defense  in  an  action  to  acts  of  unknown  persons  in  remov- 

against  a  town  for  injuries  occasioned  ing    barriers,     etc.,    placed    by    city 

by    plaintiff  falling  into  an    excava-  around  open   excavations,   see    Klatt 

tion  in  a  sidewalk,  that  the  defect  was  v.  Milwaukee,  53  Wise.  196,  and  ante, 

caused  by  a  third  person  without  the  §  356. 
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defect  arose  from  a  faulty  construction  or  from  the  act  of  a 
third  person,  authorized  by  the  corporation,  or  that  it  was 
suffered  to  remain,  with  actual  or  constructive  notice  of 
its  existence.^ 

§  368.  Notice  of  defect,  when  necessary.— Statutes  which 
impose  a  liability  upon  towns  for  defects  in  their  highways 
usually  provide,  either  that  the  town  shall  have  had  "  rea- 
sonable notice  "  of  the  defect,  or  that  it  shall  have  existed 
a  certain  length  of  time  previous  to  the  occurrence  of  the 
injury  caused  by  it.^  It  is  held  under  the  Maine  statute 
that  notice  need  not  be  given  to  the  town  in  its  corporate 
capacity,  nor  to  its  officers ;  if  given  to  two  of  the  inhab- 
itants of  a  town,  capable  of  communicating  the  informa- 


^  See  ante,  §  290,  and  cases  cited. 

2  Howe  V.  Plainfield,  41  N.  H. 
135;  Bardwell  w.  Jamaica,  15  Verm. 
438;  Prindle  z'.  Fletcher,  39  Id.  255; 
Lobdell  V.  New  Bedford,  i  Mass. 
153;  Reed  v.  Northfield,  13  Pick.  94; 
Bigelow  V.  Weston,  3  Id.  267 ;  Man- 
chester V.  Hartford,  30  Conn.  n8. 
But  see  Morrill  v.  Deering,  3  N.  H. 
53.  If  an  injury  is  caused  by  reason 
of  the  elevation  of  one  edge  of  a 
plank,  which  is  laid  over  an  open  space 
left  for  the  passage  of  water  in  a  public 
street,  and  this  is  found  to  be  an  ac- 
tionable defect,  it  is  enough  to  author- 
ize a  verdict  for  the  plaintiff  if  the 
plank  has  been  split,  loose,  liable  to 
change,  and  unsafe  for  twenty- four 
hours  before  the  accident ;  or  if  the  city 
authorities  had  reasonable  notice  of 
its  unsafe  condition ;  although  the 
position  of  the  plank,  which  was  the 
immediate  cause  of  the  accident,  had 
only  continued  for  a  short  time  (Winn 
V.  Lowell,  I  Allen,  177).  And  in 
Vermont,  towns  are  not  liable  for  in- 
jury caused  by  snow  or  ice  obstructing 
highway,  unless  notice  in  writing  is 
given    to    surveyor    of   highways  at 


least  twenty- four  hours  before  injury 
was  caused.  See  Clark  v.  Corwith 
(41  Verm.  449),  as  to  what  notice  of 
defects  caused  by  a  sudden  freshet  is 
necessary.  In  French  v.  Brunswick 
(21  Maine,  29),  Whitman,  C.  J., 
said:  "To  decide  what  shall  con- 
stitute reasonable  notice  is,  in  many 
cases,  attended  with,  difficulty.  The 
words  '  reasonable  notice '  are  un- 
defined in  the  statute.  Every  case 
will  present  its  peculiar  circumstances, 
so  that  a  decision  in  one  will  seldom 
furnish  a  precedent  for  another.  It  is 
not  considered  necessary  to  prove 
notice  to  the  town  in  its  corporate 
capacity,  as  the  language  of  the 
,  statute,  taken  literally,  would  seem  to 
import;  nor  is  it  necessary  that  the 
majority  of  the  inhabitants  should 
have  had  notice ;  nor  is  it  even  neces- 
sary to  bring  home  the  knowledge  to 
any  officer  of  the  town.  It  has  some- 
times been  considered,  if  it  be  proved 
that  some  principal  inhabitant  had 
notice,  it  would  be  sufficient."  See 
Springier  v.  Bowdoinham,  7  Maine, 
442;  Bragg  z/.  Bangor,  51  Id.  532. 
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tion,  though  such  persons  are  not  among  the  principal 
men  of  the  town,  and  are  not  assessed  for  public  taxes,  it 
is  held  to  be  sufficient.^  It  is  a  general  rule  that  no  notice 
is  required  where  the  corporation  has  placed  in  a  highway 
a  lawful  structure  which  must  become  a  nuisance  by  the 
ordinary  wear  of  the  highway,  if  not  attended  to  ;  in  such 
cases  there  is  the  duty  of  active  vigilance ;  nor  is  notice 
required  where  it  adopts  as  its  own  a  defective  structure 
constructed  by  another.^  If  the  corporation  has  notice 
that  the  highway  is  generally  defective,  it  is  not  material 
whether  the  precise  defect  which  causes  injury  was  known 
or  not.®     An  order  given  by  the  corporation  to  a  land- 


1  Mason  v.  Ellsworth,  32  Maine, 
271 ;  Rogers  v.  Shirley,  74  Id.  144;  Lob- 
dell  w.  New  Bedford,  I  Mass.  153.  If 
individual  inhabitants  of  a  town  have 
knowledge  of  a  defect  in  a  road,  this  is 
sufificient  notice  to  the  town  in  its  cor- 
porate capacity  (Tuell  v.  Paris,  23 
Maine,  556). 

^  Crawfordsville  v.  Bond,  96  Ind. 
236;  Hiller  v.  Sharon  Springs,  28 
Hun,  344.  No  notice  is  required 
where  the  defect  is  caused  by  the 
work  of  a  contractor  employed  by  the 
city  to  excavate  (Brooks  v.  Somer- 
ville,  106  Mass.  271).  Sevestrez/.  New 
York,  47  N.  Y.  Superior,  341 ;  Wendell 
V.  Troy,  4  Abb.  Ct.  App.  563.  No 
notice  to  the  city  was  required  where 
a  gas  company  opened  the  street  with 
its  permission  (Russell  v.  Columbia,  74  „ 
Mo.  480;  Stephens  v.  Macon,  83  Mo. 

345)- 

'  Weisenberg  v.  Appleton,  26 
Wise.  56 ;  Aurora  v.  Hellman,  90  111. 
61.  Evidence  that  a  bridge  was  out 
of  repair,  and  the  planks  old  and  de- 
cayed at  other  points  than  the  one 
where  the  accident  occurred  is  ad- 
missible to  show  such  a  general  de- 
fective condition  of  the  bridge  as  to 
charge  the  town  authorities  with  notice 


of  its  condition  (Spearbracker  v. 
Larrabee,  64  Wise.  573).  If  a 
sidewalk  is  continuously  unsafe  for  a 
considerable  distance,  and  an  acci- 
dent occurs  at  one  end  of  such  unsafe 
portion,  evidence  of  the  condition  of 
the  walk  for  the  whole  distance  is  ad- 
missible to  show  that  defendant 
should  have  known  of  its  condition 
(Armstrong  v.  Ackley  [Iowa],  32  N. 
W.  Rep.  180).  The  iron  cover  of  a 
valve  connected  with  a  water-main 
was  properly  fixed  in  a  highway  by 
defendants,  but  in  consequence  of  the 
ordinary  wearing  away  of  the  high- 
way, the  valve  cover  projected  an  inch 
above  it.  Plaintiff  using  the  highway, 
his  horse  stumbled  over  the  valve 
cover  and  was  hurt.  Held,  that  it 
was  the  duty  of  the  defendants  to 
make  such  arrangements  that  works 
under  their  care  should  not  become 
a  nuisance  to  the  highway,  and  that 
the  plaintiff  was  entitled  to  recover 
(Kent  V.  Worthing  Local  Board,  L.  R. 
loQ.  B.  Div.  118).  See  also  White 
V.  Hindley,  L.  R.  10  Q.  B.  219,  where 
a  sewer  grate  gave  way  under  a  horse; 
and  Borough  of  Bathurst  v.  Macpher- 
son  (L.  R.  4  App.  Cas.  256),  where  it 
was  held  that  ''  a  duty  was  cast  upon 


n 


HIGHWAYS. 


[§368 


owner  to  repair  the  adjacent  highway  is  an  admission,  not 
only  of  notice,  but  also  of  its  own  duty  to  repair.^  And 
pertinent  entries  in  books  of  city  departments  and  officers 
may  be  admissible,  as  evidence  oi  notice  of  a  defect,  though 
they  would  not  be  sufficient  to  prove  the  existence  of  the 
defect.^  Notice  of  the  defective  condition  of  highways  to 
the  municipal  officers  charged  with  their  maintenance  and 
supervision,  is  notice  to  the  corporation.  Thus,  if  the 
police  force  of  a  city  is  charged  with  the  duty  of  removing 
a  nuisance  from  the  streets,  notice  of  such  a  nuisance  to  a 
policeman,   when    on    duty,  is    notice  to  the   city,^  even 


the  municipality  of  keeping  the  artificial 
work  which  they  had  created,  in  such 
a  state  as  to  prevent  its  causing  a 
danger  to  passengers  on  the  highway, 
which  but  for  such  artificial  construc- 
tion would  not  have  existed."  The 
very  fact  that  a  bridge  has  stood  for  a 
long  time,  is  notice  of  probable  defects 
to  those  in  charge.  "  It  is  a  matter 
of  common  knowledge  that  invisible 
defects  may,  and,  under  such  circum- 
stances, probably  do  exist "  (Rapho  v. 
Moore,  68  Penn.  St.  404).  The  duty 
of  a  city  in  regard  to  the  streets  and 
sewers  "  involves  the  exercise  of  a. 
reasonable  degree  of  watchfulness  in 
ascertaining  their  condition  from  time 
to  time,  and  preventing  them  from  be- 
coming dilapidated  or  obstructed. 
When  the  dilapidation  or  obstruction 
is  an  ordinary  result  of  the  use  of  the 
sewer  which  ought  to  have  been  antic- 
ipated, the  omission  to  make  occasion- 
al examination,  and  to  keep  the  sewers 
in  apparent  good  repair,  is  a  neglect  of 
duty  which  renders  the  city  hable" 
(Vanderslice  v.  Philadelphia,  103 
Penn.  St.  102).  Where  the  authori- 
ties covered  a  well,  located  in  the  high- 
way, with  a  wooden  platform,  and  laid 
a  brick  pavement  over  it,  it  was  held 
that  they  were  bound  to  know  that 


the  platform  was  perishable  and  to 
watch  over  and  keep  it  in  repair. 
They  neglected  to  examine  it  for  nine 
years,  and  there  was  no  question  of 
notice  (Sherwood  v.  District  of  Co- 
lumbia, 3  Mackey,  276).  Notice  of 
defects  which  had  been  repaired  be- 
fore the  accident  occurred  would  not 
charge  the  town  with  notice  of  those 
which  caused  the  injury,  though  oc- 
curring at  the  same  place  (Carter  v. 
Monticello,  68  Iowa,  178). 

^  Haskell  v.  Penn  Yan,  5  Lans.  4.3. 

2  A  book  kept  in  the  office  of  the 
city  messenger,  for  the  purpose  of  en- 
tering complaints  as  to  the  condition 
of  the  streets,  sidewalks,  etc.,  and  re- 
cording the  time  when  such  com- 
plaints were  attended  to,  is  admissible 
to  show  notice  to  the  city  of  the  defect ; 
as  is  also  evidence  that  the  street  sup- 
erintendent had  made  repairs  in  con- 
sequence of  such  complaints  (Blake  v. 
Lowell,  9  N.  E.  Rep.  627;  s.  C.  143 
Mass.  296). 

*  Rehberg  v.  New  York,  91  N.  Y. 
137.  Where  a  patrolman  had  observed 
the  icy  condition  of  the  sidewalk  for 
eight  consecutive  days  prior  to  the 
accident,  and  had  reported  the  con- 
dition of  the  street  to  the  inspector  at 
the  station-house,  the  custom  being  for 
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though  in  disobedience  of  a  city  ordinance  he  fail  to  re- 
port the  defect.^ 

§  369.  When  notice  will  be  implied.— As  municipal  cor- 
porations owe  a  duty  of  active  vigilance  to  the  puplic  in 
respect  to  the  condition  of  highways  under  their  control,'' 
they  are  bound  to  discover  any  defects  therein  within  a 
reasonable  time,  though  caused  by  the  negligence  and  acts 
of  others.  For  practical  purposes,  the  opportunity  of 
knowing,  in  such  cases,  must  stand  for  actual  knowledge ; 
and  therefore,  where  open  defects  in  a  highway  have  existed 
for  a  considerable  time,  notice  of  them  is  implied  and  is 
imputed  to  those  whose  duty  it  is   to  repair  them;®  in 


such  reports  to  be  forwarded  to  head- 
quarters, and  thence  to  the  corpora- 
tion counsel,  it  was  error  to  charge 
that  this  was  not  notice  to  the  corpo- 
ration (Twogood  V.  New  York,  102  N. 
Y.  216;  rev'g  II  Daly,  167).  In 
Indiana,  Iowa  and  Illinois,  a  city  coun- 
cilman is  regarded  as  so  far  its  agent 
that  it  is  bound  by  notice  to  him  of 
the  condition  of  the  streets  (Logans- 
port  V.  Justice,  74  Ind.  378 ;  Carter  v. 
Monticello,  68  Iowa,  178);  see  also 
Aurora  v.  Hellman,  90  111.  61.  In 
Pennsylvania,  notice  to  a  councilman 
of  a  latent  defect,  such  as  a  defect  in 
a  sewer,  is  not  sufficient  to  charge  the 
city  (Vanderslice  v.  Philadelphia,  103 
Penn.  St.  102).  In  McDermott  v. 
Kingston  (19  Hun,  198),  it  was  held 
that  the  fact  that  one  of  the  aldermen 
saw  excavations  being  made  was  not 
per  se  evidence  that  the  defendant 
was  guilty  of  neglect,  and  in  Bush  v. 
Geneva  (3  Thomp.  &  C.  409),  that 
similar  knowledge  of  two  of  the  village 
trustees  was  not  to  be  imputed  to  the 
corporation.  It  would  seem  obvious 
enough  that  notice  to  street  commis- 
sioners of  defective  street  is  notice  to 
the  city  (Scranton  v.  Catterson,  94 
Penn.   St.  202);  or  notice  to  a  road 


overseer  (Parish  v.  Eden,  62  Wise. 
272) ;  see  Osborne  v.  Hamilton,  29 
Kans.  I. 

1  Goodfellow  V.  New^  York,  100 
N.  Y.  15. 

2  "They  owe  to  the  public  the 
duty  of  active  vigilance ;  and  when  a 
street  or  sidewalk  has  been  out  of  re- 
pair for  any  considerable  length  of 
time,  so  that  by  reasonable  dihgence 
they  could  have  notice  of  the  defect, 
such  notice  may  be  imputed  to  them  " 
(Pomfrey  v.  Saratoga  Springs,  104  N. 
Y.  459,  Earl,  J.). 

3  Such  notice  was  imputed  where 
an  accumulation  of  ice  and  snow,  three 
feet  high,  was  allowed  to  remain  on  a 
sidewalk  for  three  weeks  (Pomfrey  v. 
Saratoga  Springs,  104  N.  Y.  459) ;  and 
where  a  sidewalk  remained  with  a 
dangerous  slant  for  a  year  (Saulsbury 
V.  Ithaca,  94  N.  Y.  27) ;  and  where  a 
heavy  counter,  tilted  so  as  to  be  easily 
thrown  down,  was  allowed  to  remain 
on  the  sidewalk  of  a  busy  city  street 
for  four  days  (Kunz  v.  Troy,  104  N. 
Y.  344) ;  and  where  a  dangerous  preci- 
pice, near  the  street,  was  allowed  to 
remain  without  railing  for  several 
years  (Albrittin  v.  Huntsville,  60  Ala. 
486) ;  and  where  a  hole  in  a  crossing 
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Other  words,  they  are  presumed  to  have  notice  of  such  de- 
fects as  they  might  have  discovered  by   the  exercise   of 


had  existed  between  two  and  three 
weeks  (Atlanta  v.  Champe,  66  Geo. 
659)  ;  and  where  there  was  a  hole  in 
the  street  for  ten  days  (Grand  Rapids 
V.  Wyman,  46  Mich.  516);  and  where 
a  bridge  across  a  ditch  was  allowed 
to  remain  out  of  repair  for  two  weeks 
(Logansport  v.  Justice,  74  Ind.  378); 
and .  where  the  defects  had  existed 
four,  six,  and  eight  weeks  (Evansville 
V.  Wilter,  86  Ind.  414;  IndianapoHs 
V.  Murphy,  91  Id.  382;  Porter  County 
Com'rs  V.  Dombke,  94  Id.  72 ;  Wash- 
ington V.  Small,  86  Id.  462 ;  Blooming- 
ton  w.  Annett,  i6  111.  App.  199;  War- 
saw V.  Dunlap,  [Ind.]  11  N.  E.  Rep. 
623 ;  Smith  v.  Leavenworth,  1 5  Kans. 
81) ;  and  where  the  defect  was  a  ridge 
of  ice  across  the  sidewalk  from  a  con- 
ductor which  emptied  its  water  on  the 
sidewalk,  and  which  had  been  there 
for  a  long  time,  an  instruction  was 
held  correct  that  the  jury  might  con- 
sider the  existence  of  the  conductor, 
and  the  time  the  defect  had  existed, 
as  bearing  upon  the  question  whether 
the  city  had  or  might  have  had  notice 
of  the  defect  by  the  exercise  of  proper 
care  and  diligence  (Olson  v.  Worces- 
ter, 142  Mass.  536).  Notice  was  pre- 
sumed from  existence  of  defect  for  a 
'' considerable  time"  in  the  following 
cases :  Springfield  v.  Doyle,  76  111.  202 ; 
Chicago  V.  Dalle,  115  111.  386;  Chicago 
V.  Crooker,  2  111.  App.  279 ;  Lincoln  v. 
Woodward,  [Neb.]  27 N.  W.  Rep.  no; 
see  Purple  z/.  Greenfield,  138  Mass.  i; 
Delgar  v.  St.  Paul,  14  Fed.  Rep.  567; 
Duffy  V.  Dubuque,  63  Iowa,  171 ; 
Case  V.  Waverly,  36  Id.  545.  In  Klatt 
V.  Milwaukee,  53  Wise.  196,  it  was  held 
that  notice  could  not  be  imputed  where 
the  barrier  at  a  street  opening  was  up 
at    four  P.   M.,    was    removed  by  a 


stranger,  and  the  accident  occurred 
at  nme  o'clock  the  same  evening  (see 
Sweet  z;.  Gloversville,  12  Hun,  302); 
and  that  it  could  not  be  where  the  ac- 
cident happened  on  the  seventh  of  the 
month,  and  the  street  superintend- 
ent had  found  the  sidewalk  not  out  of 
repair  on  the  first  (Goodnough  v. 
Oshkosh,  24  Wise.  549);  and  where 
the  defect  had  existed  but  for  one  day 
(Sheel  V.  Appleton,  5  N.  W.  Rep. 
27) ;  and  where  the  sidewalk  had  been 
laid  but  seven  days,  and  was  in  a  re- 
mote street  (Chicago  v.  McCarthy,  75 
111.  602);  and  where  it  snowed  on 
Thursday,  then  rained  and  froze,  and 
plaintiff  fell  on  the  ice  thus  formed  on 
Sunday  (Muller  v.  Newburgh,  32  Huh, 
24);  and  where  plaintiff  fell  at  one 
p.  M.,.on  ice  which  had  formed  the 
night  before  (Blakeley  v.  Troy,  18 
Hun,  167);  and  where  it  snowed  on 
November  28,  then  rained  and  froze, 
and  the  plaintiff  slipped  on  December 
4  (Smith  V.  Brooklyn,  36  Hun,  224) ; 
and  where  a  sleigh  had  been  left 
standing 'on  a  highway  for  ten  or  fif- 
teen minutes  (Sikes  v.  Manchester,  12 
N.  W.  Rep.  755) ;  and  where  there 
were  no  averments  or  proof  as  to  the 
length  of  time  the  excavation  had  been 
opened  (Fort  Wayne  v.  DeWitt,  47  Ind. 
391 ;  Madison  v.  Baker,  103  Id.  41). 
Where  a  horse  broke  through  a  bridge 
over  a  sluice,  there  was  held  to  be  a 
failure  of  proof  because  the  age  of  the 
bridge  was  not  shown,  nor  when  the 
plank  was  displaced ;  "  for  aught  that 
appears,  it  might  have  been  displaced 
by  a  trespasser  or  accidentally  by  the 
last  team  crossing  the  bridge  before 
the  accident "  (Herrington  v.  Phoenix, 
41  Hun,  270).  Compare  Dalton  v. 
Albion,  57  Mich.  575. 
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reasonable  diligence.^  Such  notice  may  be  imputed  also 
where  a  defect,  though  temporary,  has  been  of  frequent 
occurrence  during  a  long  period ;  for  example,  where  an 
individual  has  habitually  used  an  unguarded  cellar  door  in 
the  sidewalk ;  ^  but,  on  the  other  hand,  it  is  not  to  be  im- 
puted where  a  lawful  structure  has  been  proved  to  be  ex- 
ceptionally safe,  during  a  long  period.^  It  is  evident  that 
notice  should  not  be  so  readily  presumed  from  the  con- 
tinuance of  latent  defects  as  in  the  case  of  such  as  are 
open  ;  *  while  others,  like  an  unguarded  precipice  at  the 
side  of  a  street,**  or  a  decayed  wall  hanging  over  a  sidcr 
walk,^  are  so  dangerous  as  to  challenge  immediate  atten- 
tion ;  so  that  the  jury  may  be  warranted  in  finding  a  very 
short  continuance  of  these  notorious  defects  to  constitute 
a  sufficient  notice  of  them.''    In  some  States,  notice  of  a  de- 


1  Kibele  v.  Philadelphia,  105  Penn. 
St.  41 ;  Vanderslice  v.  Philadelphia, 
103  Id.  102;  Cusick  V.  Norwich,  40 
Conn.  375;  Boucher  v.  New  Haven, 
Id.  456. 

2  Chapman  J/.  Macon,  55  Geo.  566; 
(followed  in  Augusta  v.  Hafers,  61  Id. 
48). 

3  Littlefield  v.  Norwich,  40  Conn. 
406.  In  this  case,  a  removable  iron 
grating  over  a  basement  was  so  fitted 
by  slots  into  the  stone  work,  that  it 
could  not  be  left  insecure,  except  by 
gross  carelessness ;  it  had  never  been 
known  to  be  out  of  place  in  forty 
years,  but  a  stranger  failed  to  replace 
it,  and  a  few  minutes  after  plaintiff  fell 
in.     The  city  was  not  liable. 

*  Wendell  v.  Troy,  39  Barb.  329; 
Hanscom  v.  Boston,  141  Mass,  242 ; 
Prindle  v.  Fletcher,  39.  Verm.  255. 
Where  the  flag-stone  of  a  sidewalk 
had  three  supports,  and  was  cracked 
over  the  middle  one,  the  court  said 
that  "  if  the  defect  in  the  sidewalk 
was  of  such  a  nature  as  not  to  cause  a 
reasonably  prudent  man,  whose  busi- 


ness it  was  to  look  after  the  repairs 
of  the  street,  to  suspect  its  dangerous 
condition ;  or  if  it  would  not,  in  view 
of  all  the  circumstances,  put  him  upon 
inquiry  to  examine  its  condition,  then 
there  would  not  be  notice  "  (Joliet  v. 
Walker,  7  111.  App.  267).  But  there 
is  such  notice  "  where,  by  reasonable 
diligence,  the  city  might  have  ascer- 
tained the  condition  of  the  sidewalk '' 
(Oilman  v.  Haley,  Id.  349).  Where 
the  officers,  whose  duty  it  was,  passed 
over  the  walk  in  question  two  days  be- 
fore the  accident,  for  the  purpose  of 
examination,  and  nothing  indicated  a 
want  of  repair,  and  there  was  no  evi- 
dence that  the  plank  in  question  had 
been  loose  at  any  time  previous  to  the 
injury,  notice  was  not  imputed  (Chats- 
worth  V.  Ward,  10  III.  App.  75). 

*  Albrittin  v.  Huntsville,  60  Ala. 
486. 

5  Kiley  v.  Kansas  City,  69  Mo.  102 ; 
see  Ruggles  v.  Nevada  [Iowa],  18  N. 
W.  Rep..  866. 

'  Harriman  v.  Boston,  114  Mass. 
241. 
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feet  is  not  to  be  imputed  to  municipal  oflS.cers  when  fre- 
quenters of  the  locality  did  not  notice  it ;  ^  but  this  is  not 
the  invariable  rule.^  Evidence  of  other  accidents,  occur- 
ring at  the  same  place,  is  admissible  for  the  purpose  of 
showing  that  the  authorities  have  received  notice  of  its 
dangerous  character.*  Upon  the  circumstances  of  each 
case,  it  is  for  the  jury  to  determine  whether  the  continu- 
ance of  a  defect  has  amounted  to  a  notice  of  its  existence  ;* 
and  in  doing  so  some  weight  must  be  given  to  the  consid- 
eration that  municipal  authorities  cannot  ordinarily  act 
with  the  promptness  of  individuals.® 

§  370.  Who  may  maintain  action.  — It  will  have  been  ob- 
served that  the  statutory  obligation  of  towns  is  limited, 
by  the  terms  of  the  statutes  imposing  it,  to  the  making  of 
their  highways  safe  and  convenient  for  travelers,  their 
horses,  etc.  Therefore,  towns  are  not  liable  to  the  owner 
of  adjoining  land,  as  such,  for  injuries  caused  by  a  defect  in 
a  highway ; '  their  only  duty  being  to  those  who  are  ac- 

'  Broburg  v.  Des  Moines,  63  Iowa,  gntly  take  into  account,  in  determining 
523.  the  question  of  negligence,  the  extent 
2  Grand  Rapids  v.  Wyman,  46  of  roadways  in  a  city,  under  the  super- 
Mich.  516.  vision  of  the  city  authorities,  the  un- 
»  District  of  Columbia  v.  Armes,  avoidable  delay  often  attending  the 
107  U.  S.  519;  Quinlan  v.  Utica,  74  action  of  municipal  authorities,  and 
N.  Y.  603;  aff'g  II  Hun,  217;  Chicago  financial  and  other  embarrassments.'' 
V.  Powers,  42  111.  169;  Avery  7/.  «  Ball  w.  Winchester,  32  N.  H.  435; 
Syracuse,  29  Hun,  537;  Darling  v.  gge  Stinson  v.  Gardiner,  42  Maine, 
Westmoreland,  52  N.  H.  401.  248;  Brooks  v.  Boston,  19  Pick.  174; 
*  It  is  for  the  jury  to  determine  for  and  see  Willard  v.  Cambridge,  3  Allen, 
what  length  of  time  the  continuance  574.  pgck  v.  Ellsworth,  .36  Maine, 
of  an  open  visible  defect  will  con-  jgj;  Conway  v.  Jefferson,  46  N.  H. 
stitute  notice  of  its  existence,  and  it  is  521;  Smith  v.  Dedham,  8  Cush.  522. 
error  to  charge  the  jury  that  such  ex-  it  has  been  decided,  however,  that 
istence  for  a  month  will  constitute  jf  ^  highway  drain  is  suffered  to  fill 
such  notice  (Colley  v.  Westbrook,  57  up  with  sand,  so  that  the  water  over- 
Maine,  181;  Sheel  V.  Appleton,  49  flows  the  plaintiff's  land,  covering  it 
Wise.  125).  with  sand,  etc.,  the  latter  has  a  rem- 
ain Kunz  z/.  Troy  (104  N.  Y.  344),  edy  against  the  town  (Gilman  v. 
Andrews,  J.,  says:  "  The  danger  is  Laconia,  55  N.  H.  130;  citing  Perry  7/. 
that  courts  and  juries  may  not  suffici-  Worcester,  6  Gray,  544;    Parker    v. 
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tually  traveling  on  their  highway  ;  ^  and  of  course  if  persons 
voluntarily  leave  the  highway  they  cease  to  be  travelers 
upon  it.*  And  they  are  not  travelers  upon  a  highway 
while  racing  horses  upon  it,  though  not  moving  at  the 
time  at  a  high  rate  of  speed,^  In  Massachusetts  and 
Maine,  it  has  been  held  that  one  complaining  of  an  injury 
from  a  defective  highway  must  have  been  in  the  present  act 
of  traveling  along  the  highway  at  the  time  of  the  accident, 
and  therefore,  that  a  child  playing  upon  the  street,*  or  a 
person  stopping  by  the  wayside  to  converse,^  is  not  making 
such  a  use  of  the  highway  as  entitles  him  to  complain  of 
its  defects.^  It  is  not  an  unreasonable  use  of  a  street  to 
stop  to  drink  at  a  hydrant  situated  two  feet  from  the  street 
on  an  adjacent  lot ;  such  an  act  being  a  privilege  incident 
to  the  right  of  passage.^  But  a  town  is  not  liable  for  in- 
juries received  by  a  horse  which  has  escaped  from  adja- 
cent land,*  or  from  his  driver,®  and  runs  at  large  upon  the 
highway :  nor  for  injuries  received  by  a  sailor  while  his 
vessel  was  passing  through  the  draw  of  one  of  its  bridges,^" 

Lowell,  II  Id.  353;  Spragiie  v.  Wor-  the  present  case,  the  plaintiff  was  not 

cester,   13  Id.  193;  Emery  v.  Lowell,  traveling- on  the  road  at  the  time  of 

104  Mass.  13;  Haynes  z/.  Burlington,  the  accident.     He  had  driven  his  horse 

38  Vt.  350;  Stone  V.  Augusta,  46  Me.  out  of  the  highway,  and  there  tied  him. 

1 27 ;  and  limiting  Ball  v.  Winchester,  His  use  of  the  road  for  the  time  being 

32  N.  H.  43S).  had  ceased  as  entirely  as  if  he  had 

1  Sykes  v.  Pawlet,  43  Verm.  446,  taken  his  horse  out  of  the  vehicle,  and 
and  cases,  supra.  placed  him  in  a  stable,  or  turned  him 

2  See  ««i'^,  §§  347,  351,  352.  into   a   pasture.      As  it  is  Clear  that 
»  McCarthy  v.  Portland,  67  Maine,      towns  cannot  be  held  responsible  for 

167-  damages  happening  to  animals  unlaw- 

*  Stinson  v.  Gardiner,  42  Maine,  fully  at  large,  or  which   escape  into 

248;  Tighew.  Lowell,  1 19  Mass.  472;  highways    without    drivers,    through 

Lyons  v.   Brookline,  Id.  491.     Com-  carelessness  or  accident,  "it    follows 

pare  Gulline  v.  Lowell  [Mass.],  1 1  N.  that,  on  the  facts  proved  in  this  case, 

E.  Rep.  723.  the    plaintiff     cannot     maintain    his 

"  Blodgett  V.  Boston,  8  Allen,  237.  action." 

6  Stickney  w.  Salem,  3  Allen,  374.  9  Davis  v.  Dudley,  4  Allen,  557; 

'  Duffy  V.  Dubuque,  63  Iowa,  171.  but  see  Verrill  v.  Minot,   31    Maine, 

^  Richards  v.  Enfield,  1 3  Gray,  344.  299. 

In  that  case,  Bigelow,  J.,  said:  "In  '»  McDougallz/.Salem,iioMass.  2i. 
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The  same  rule  prevails  in  Wisconsin,^  but  not  in  Missouri.^ 
Highways,  however,  may  be  used  for  other  purposes  than 
the  accommodation  of  public  travel,  if  such  purposes  are 
not  inconsistent  with  the  reasonably  free  passage  of  the 
public  over  them.  Therefore,  it  is  not  a  nuisance  to  use  a 
highway  for  the  purpose  of  moving  a  building  from  one 
place  to  another,  proper  expedition  and  caution  being 
used.^  And  so  it  is  not  an  unreasonable  use  of  a  highway 
to  drive  an  elephant  over  it,  with  due  care,  and  if  the  animal 
is  injured  from  a  defect  in  the  highway,  the  town  is  liable 
therefor.*  In  Illinois  and  Indiana,  it  is  held  that  a  city 
owes  the  same  duty  to  a  child  at  play  on  the  sidewalk,  as 
to  persons  passing  over  it  in  the  course  of  lawful  busi- 
ness,* and  this  is  also  the  rule  in  New  York  ;  ®  but  it  is  not 
bound  so  to  guard  its  streets  and  bridges  as  to  prevent 
children  from  playing  on  them,  and  so  exposing  them- 
selves to  danger.'^  And  even  in  Massachusetts  it  is  for  the 
jury  to  decide  when  a  child,  who  is  a  traveler  upon  a  high- 
way, loses  his  character  as  such,  by  playing  or  loitering 
there,®  and  in  that  state,  also,  a  person  driving  on  a  high- 

1  Hawes  7/.  Fox  Lake.  33  Wise.  438.  »  Chicago  v.  Keefe,  114  III.  222; 
In  this  case,  plaintiff  ceased  to  be  a  Indianapolis  v.  Emmelman,  108  Ind. 
traveler  on  the  highway  when  she  left      530. 

the    wagon    track    because    it    was  *  McGuire    v.   Spence,   91  N.    Y. 

muddy,  and  walked  upon  the  turf  at  303;  McGarry  v.  Loomis,  63  Id.  104. 
the  side,  and  so  could  not  recover  for  '  Gavin  v.  Chicago,  97  111.  66. 

an  injury  received  from  falling  into  an  «  Hunt  v.  Salem,   121  Mass.  294. 

excavation.  In  this  case  a  boy  of  eight,  having 

2  Donoho  V.  Vulcan  Iron  Works,  carried  dinner  to  his  father,  stopped 
75  Mo.  401.  four  or  five  minutes  to  look  at  boys, 

8  Graves  v.   Shattuck,   35   N.  H.  and  it  was  held  not  error  to  refuse  to 

257 ;  see  ante,  §  361.  charge  that  at  the  time  he  was  not  in 

*  Gregory  v.  Adams,  14  Gray,  242.  the  exercise  of  his  rights  as  a  traveler. 

It  is  a  question  for  the  jury  whether.  In  Gallerie  v.  Lowell  (144  Mass.  491), 

from  the  time,   place,  and  other  cir-  it  was  held  that  a  child  of  seven  years 

cumstances,  it  was  reasonably  proper  walking  on  the  street  with  his  father, 

to  take  such  an  animal  over  a  highway  was  a  traveler,  and  "  did  not  cease  to 

kept  for  reasonable  use  of  the  public  be  one  when  he  stepped  aside  for  one 

(lb. ;  and  see  Graves  v.  Shattuck,  35  instant  to  clasp  in  play  a  post  in  the 

N.  H.  257).  highway,  and  almost  in  his  path.  The 
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way  may  stop  and  alight,  and,  for  a  reasonable  time,  em- 
ploy himself  in  acts  unconnected  with  his  journey,  with- 
out losing  his  rights  as  a  traveler.  It  was  so  held  where 
one  stopped  his  team  to  pick  berries  at  the  roadside,*  and 
where  he  alighted  for  the  purpose  of  filling  up  a  hole  in 
the  roadway.**  Where  a  pregnant  woman  was  prematurely 
delivered  of  a  child  by  reason  of  falling  upon  a  defective 
highway,  such  child,  though  it  may  live  for  several  minutes, 
is  not  a  person  within  the  meaning  of  the  Massachusetts 
statute  for  the  loss  of  whose  life  an  administrator  may 
maintain  an  action.* 

§  371.  Damages  must  be  special.— He,  and  he  only,  can 
maintain  an  action  for  a  defect  in  a  highway,  who  has  sus- 
tained some  damage  peculiar  to  himself,  his  trade  or  call- 
ing.*   A  private  action  will  not  lie  for  an  injury  caused  by 


act  was  a  natural  and  ordinary  inci- 
dent of  traveling."  A  person  who 
was  upon  a  highway  to  watch  a  law- 
ful procession,  stood  for  several 
minutes  at  a  corner,  and  was  injured 
by  lumber  falling  upon  him.  Held, 
that  he  could  not  be  said  as  a  matter 
of  fact  not  to  be  a  traveler,  but  that 
the  question  as  to  whether  he  was  was 
for  the  jury.  They  found  that  he  was, 
and  judgment  was  given  for  him 
(Varney    v.  Manchester,    58  N.    H. 

43°)- 

'  Britton  V.  Cummington,  107 
Mass.  347. 

'  Babson  v.  Rockport,  loi  Mass. 

93- 

'  Dietrich  v.  Northampton,  138 
Mass.  14.  The  mother  had  already 
recovered  damages  for  her  injury, 

*  Iveson  V.  Moore,  i  Ld.  Raym. 
486 ;  I  Salk.  1 5 ;  Hubert  v.  Groves,  I 
Esp.  148 ;  Rose  v.  Groves,  5  Man.  & 
G.  613.  See  ante^  §  332.  It  is  well 
understood,  however,  that  where  an 
injury,  although  not  joint,  is  yet  com- 


mon to  several  persons  residing  in  the 
neighborhood,  as  the  building  of  a 
slaughter-house  in  a  city,  they  may 
properly  unite  as  plaintiffs  in  a  bill  to 
restrain  it  (Brady  v.  Weeks,  3  Barb. 
157;  Murray  v.  Hay,  i  Barb.  Ch.  59). 
When,  by  reason  of  the  blasting  of 
rocks,  all  persons  in  the  neighborhood 
of  plaintiff's  premises  "were  kept  in 
continual  fear  and  jeopardy  of  their 
lives,  rendering  a  proper  attention  to 
business  full  of  fear  and  danger,  etc.," 
it  was  held  to  constitute  a  nuisance, 
and  that  an  action  on  the  case  would 
lie  (Scott  V.  Bay,  3  Md.  431 ;  see  Lan- 
sing V.  Smith,  4  Wend.  25 ;  First  Bap- 
tist Ch.  V.  Schenectady,  &c.  R.  Co.,  5 
Barb.  79;  Fish  v.  Dodge,  4  Den.  311). 
Unless  he  shows  some  special  damage, 
he  is  not  entitled  to  a  writ  of  injunc- 
tion (Payne  v.  McKinley,  54  Cal. 
532);  nor  to  a  writ  of  mandate  (Lin- 
den V.  Alameda  Co.  Supervisors,  45 
Cal.  6).  In  Gold  v.  Philadelphia 
([Penn.]  8  Atl.  Rep.  386),  a  municipal 
corporation  was  held  not  liable  to  the 
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the  nonrepair  of  a  highway,  if  all  other  persons  passing 
suifer  in  the  same  kind,  even  though  in  far  less  degree.^ 
The  plaintiff  must  show  that  he  has  suffered  damage  be- 
yond, and  in  excess  of,  what  other  people  have  suffered.* 
Thus,  the  mere  fact  that  one  is  delayed  by  an  obstruction, 
and  is  obliged,  in  common  with  every  one  else  who  at- 
tempts to  use  the  highway,  either  to  pursue  his  journey  by 
a  less  direct  road,  or  else  to  remove  the  obstruction,  will 
not  entitle  him  to  maintain  an  action  for  damages.^  And 
although  an  obstruction  in  a  highway  may  make  it  difficult, 
or  indeed  impossible,  for  a  merchant  to  deliver  goods  at 
his  store,  or  for  a  farmer  to  gather  his  crops,  or  for  a  land- 
lord to  rent  his  houses,  yet,  if  the  whole  neighborhood 
suffer  damages  from  the  same  cause,  similar  in  kind,  even 
if  less  in  degree,  no  damages  are  recoverable.*     Upon  this 


owner  or  occupier  of  property  fronting 
thereon  for  a  consequential  loss  to  his 
business  resulting  from  the  neglect  of 
the  duty  of  keeping  highways  in  re- 
pair. 

^  Willard  v.  Cambridge,  3  Allen, 
574;  see  Hartshorn  v.  South  Reading, 
3  Allen,  504;  Harvard  College  v. 
Stearns,  1 5  Gray,  i ;  Brightman  v. 
Fairhaven,  7  Gray,  271  ;  Blood  v. 
Nashua,  &c.  R.  Co.,  2  Gray,  140; 
Brainard  v.  Conn.  River  R.  Co.,  7 
Cush.  511;  Quincy  Canal  Co.  v.  New- 
comb,  7  Mete.  276;  Marini  v.  Gra- 
ham, 67  Cal.  130. 

*  Winterbottom  v.  Lord  Derby,  L. 
R.  2  Exch.  316,  324;  see  Ricket  v. 
Metropolitan  R.  R.  Co.,  5  Best  &  S. 
156. 

'  Winterbottom  v.  Lord  Derby,  L. 
R.  2  Exch.  316.  In  that  case  the 
plaintiff  was  in  the  habit  of  using  a 
footway  across  defendant's  property, 
either  for  the  purpose  of  taking  a 
walk,  or  of  visiting  friends,  or  other- 
wise for  pleasure  or  profit.  Held,  that 
he  could  not  recover  damages  for  his 


being  delayed  by  an  obstruction  in 
the  footway  while  removing  the  ob- 
struction. "A  mere  passer-by  cannot 
do  so,  nor  can  a  person  who  thinks  fit 
to  go  and  remove  the  obstruction" 
(lb.,  per  Kelly,  C.  B.).  In  Rose  v. 
Miles  (4  Maule  &  S.  102)  Lord  Ellen- 
borough,  C.  J.,  said  that  the  damage 
must  be  "something  substantially 
more  injurious"  to  the  individual  than 
to  other  people. 

*•  Thus,  while  a  pile  of  wood  lay 
on  the  street,  constituting  a  bulkhead 
in  front  of  plaintiff's  storehouse,  it  was 
held  that  an  injury  thereby  to  the 
rental  of  plaintiff's  store  was  common 
to  all  property  in  the  neighborhood, 
and  was  not  a  ground  of  private  action 
by  an  individual  (Dougherty  v.  Bunt- 
ing, I  Sandf.  l;  Willard  v.  Cambridge, 
3  Allen,  574).  Though  a  bridge  over 
a  navigable  stream  may  be  a  nuisance 
to  those  navigating  it,  it  does  not  fol- 
low that  it  is  a  nuisance  to  others 
who  do  not  navigate  it  (Fort  Plain 
Bridge  Co.  v.  Smith,  30  N.  Y.  44}. 
The  construction  of  a  basin  and  erec- 
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principle,  no  one  can  recover  damages  for  being  deprived, 
with  tiie  rest  of  the  community,  of  the  use  of  a  highway 
by  its  total  obstruction,  as,  for  example,  by  a  great  fall  of 
snow.^  As  to  what  damages  will  be  considered  so  special 
as  to  entitle  one  to  recover  them,  the  decisions  are  not  al- 
together uniform.  Thus,  in  an  early  English  case,**  it  was 
held  that  the  being  put  to  the  necessity  of  taking  a  more 
circuitous  route  was  not  a  special  damage,  and  this  ruling 
was  adopted  in  Kentucky.^  But  it  is  now  well  settled* 
that,  whether  the  delay  be  caused  by  the  time  consumed 
in  going  a  longer  way,  or  in  removing  the  obstruction,' 


tions  in  a  river,  whereby  the  plaintiff's 
docks  were  rendered  inaccessible,  or 
less  easy  of  approach,  does  not  author- 
ize an  action  (Lansing  v.  Smith,  8 
Cow.  146;  Butler  v.  Kent,  19  Johns. 
223 ;  compare  ]\Iills  v.  Hall,  9  Wend. 
315;  Pierce  v.  Dart,  7  Cow.  609).  It 
was  held,  however,  in  Milarkey  v. 
Foster  (6  Or.  378),  that  one  who,  in 
the  prosecution  of  his  business,  at- 
tempting to  pass  over  a  public  high- 
way with  teams  and  wagons,  was  for 
five  days  delayed  by  an  obstruction 
unlawfully  placed  in  the  road  by  an- 
other, had  a  good  cause  of  action  for 
damages. 

'  An  action  cannot  be  maintained 
against' a  town  for  damages  alleged  to 
have  been  caused  to  the  plaintiff  by 
the  obstruction  of  a  road  by  snow,  "by 
reason  whereof  he  was  prevented  from 
traveling  on  the  road  with  his  cattle 
and  teams,  and  on  foot,  and  from 
transporting  his  logs  and  timber  to  a 
saw-mill,  from  otherwise  working  on 
his  wood-lot,  and  about  his  logs  and 
wood."  And  a  declaration  setting 
forth  such  a  cause  of  action  is  bad  on 
demurrer  (Holman  v.  Townsend,  13 
Mete.  297;  see  Brailey  v.  South- 
borough,  6  Cush.  141;  Griffin  v.  San- 
bomton,  44  N.  H.  246;   Tisdale  v. 


Norton,  8  Mete.  388 ;  Adams  v.  Car- 
lisle, 21  Pick.  146;  Stetson  v.  Faxon, 
19  Id.  147). 

'  Hubert  v.  Groves,  i  Esp.  148. 
And  in  Paine  v.  Partrich  (Carth.  194), 
there  is  a  dictum  that  delay  of  a  jour- 
ney, by  which  one  is  damnified  and 
an  important  affair  neglected,  is  insuf- 
ficient. 

*  Barr  v.  Stevens,  i  Bibb,  293. 

*  Rose  V.  Miles,  4  Maule  &  S.  loi; 
Winterbottom  v.  Lord  Derby,  L.  R. 
2  Exch.  316;  Pierce  v.  Dart,  7  Cow. 
609;  and  see  Hughes  v.  Heiser  (i 
Binn.  463),  as  to  the  rule  in  Pennsyl- 
vania. 

^  Greasly  v.  Codling,  2  Bing.  263 ; 
Wiggins  V.  Boddington,  3  Carr.  &  P. 
544.  But  compare  Winterbottom  v. 
Lord  Derby,  L.  R.  2  Exch.  316.  In 
Hart  V.  Basset  (Sir  T.  Jones,  156;  4 
Yin.  Abr.  519),  the  plaintiff,  who  was 
a  farmer  of  tithes,  was  prevented  by 
the  defendant's  obstruction  from  car- 
rying them  home.  He  had  to  take 
tithe,  and  he  was  liable  to  an  action  if 
he  allowed  the  tithe  to  be  injured  on 
the  ground,  or  if  it  was  not  taken 
within  a  reasonable  time.  He  was, 
in  consequence  of  the  obstruction, 
obliged  to  spend  extra  money  in  the 
discharge  of  his  calling.     Held,  that 
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the  action  will  lie.  Where,  by  the  blocking  up  of  a  street 
for  an  unreasonable  time,  customers  are  diverted  from  the 
plaintiff's  shop,  his  loss  of  business  is  such  a  special  dam- 
age as  will  entitle  him  to  a  recovery.^ 

§  372.  Action;  when  to  be  brought— In  order  that  claims 
for  damages  against  municipal  corporations  may  be  dis- 
posed of  while  the  persons  best  acquainted  with  the  facts 
upon  which  they  depend  are  still  in  office,  such  claims,  in 
many  of  the  States,  are  made  the  subject  of  short  statutes 
of  limitation.  In  New  York  no  action  can  be  maintained 
against  any  city  of  fifty  thousand  or  more  inhabitants,  by 
reason  of  the  negligence  of  the  city,  or  of  any  department 
officer,  agent  or  employee  thereof,  unless  the  same  be 
commenced  within  one  year  after  the  cause  of  action  ac- 
crues ;  nor  unless  notice  of  the  intention  to  commence 
such  action,  and  of  the  time  and  place  at  which  the  inju- 
ries were  received,  be  filed  with  the  corporation  counsel  or 
other  proper  law  officer,  within  six  months  after  such 
cause  of  action  accrues.^  In  the  case,  however,  of  such 
special  statutes  of  limitation,  the  cause  of  action  does  not 
accrue  until  the  time  of  the  preliminary  demand,  where 
one  is  required.^ 

§373.  Preliminary  to  action — notice  of  injury. — In  order 
to  protect  municipal  corporations  from  unnecessary  litiga- 

he  might  maintain  his  action  for  dam-  (i  Keb.  847)  was  an  action  for  erect- 
ages.      In   Iveson  v.   Moore   (i   Ld.  ing  posts  in  a  highway  which  was  the 
Raym.  486),  the  plaintiff  was  the  pos-  nearest  way  for  the  plaintiff  to  his 
sessor  of  a  colliery,  and  was  obliged,  close.    By  reason  of  the  stopping  of 
in  order  to  obtain  the  profits  of  his  the  way,  the  plaintiff's  com  was  cor- 
trade,  to  take  laden  carts  and  wagons  rupted  and  spoilt,  he  being  unable  to 
almost  every  day  along  a  certain  high-  carry  it  away.    Held,  to  be  a  sufficient 
way.     By  an  obstruction  in  the  high-  special  damage. 
way,  his  wagons  were  delayed,  and  he  ^  L.  1886,  c.  572. 
personally  sustained  pecuniary  dam-  '  Fisher  v.  New  York,  67  N.  Y. 
ages.     Held,  that  he  could  recover.  73.     See  Maddox  v.  Randolph  County, 
■'  Wilkes    V.   Hungerford   Market  65  Geo.  216;  McKeigue  z/.  Janesville 
Co.,  2  Scott,  446;  2  Bing.  N.  C.  281 ;  [Wise],  31  N.  W.  Rep.  298. 
I  Hodges,  281.     Maynell  -v.  Saltmarsh 
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tion,^  it  is  often  provided  by  their  charters,  or  by  statute, 
that  actions  shall  not  be  brought  to  enforce  claims  against 
them  until  the  expiration  of  a  certain  time  after  the  claims 
shall  have  been  presented  to  their  common  council,  or  to 
some  specified  officer.  Such  provisions  are  valid  ;  and, 
though  some  of  them  apply  only  to  claims  arising  out  of 
contracts,^  others  are  applicable  where  injuries  have  been 
caused  by  a  defective  highway.^  If  such  a  preliminary  de- 
mand be  in  the  nature  of  a  condition  precedent,  as  it  ordi- 
narily is,  it  cannot  for  any  purpose  be  presumed  to  have 
been  made ;  it  is  essential  not  only  that  it  should  have 
been  made,  as  required,  but  also  that  it  should  be  affirma- 
tively alleged  and  proved  by  the  plaintiff.*  In  Massachu- 
setts, the  notice  required  to  be  given  within  thirty  days 
after  the  time  of  the  injury,  or,  in  case  of  physical  or 
mental  incapacity,  within  ten  days  after  such  incapacity  is 
removed,^  is  a  condition  precedent  to  the  right  of  action, 
and  it  cannot  be  waived  by  the  city  or  town.*     In  Ver- 

*  See  Fisher  v.  New  York,  67  N.Y.  "an  essential  part  of  the  cause  of  ac- 
73,  75-  tion,  to  be  alleged  and  proved  as  any 

2  Brusso  V.  Buffalo,  90  N.  Y.  679 ;  other  material  fact,"  and  that  because 

Pomfrey  v.  Saratoga  Springs,  104  N.  of  its  omission  the  complaint  was  de- 

Y.  459;  construing  L.  1875,  c.  517,  murrable  (Reining  v.  Buffalo,  102  N. 

§  2.     But  see  Maddox  v.  Randolph  Y.  308;  overruling  Nagel  v.  Buffalo, 

County  (65  Geo.  216),  where  a  claim  34  Hun,  i).     See    Rowland  v.   Ed- 

for  damages  for  injury  from  defective  monds,  24  N.  Y.  307 ;  Minick  v.  Troy, 

bridge  was  lost  because  not  presented  83  N.  Y.   514;  Dorsey  v.  Racine,  60 

to  the  ordinary  to  be  audited,  within  a  Wis.   292.      In   action   for    damages 

year.  for  defective    highway,    a   complaint 

8  Reining  v.  Buffalo,  102  N.  Y.  was  held  defective  because  it  did  not 

308.  allege  that  the  statement  required  by 

*  Defendant's  charter  provided  that  §  824,  R.  S.,  had  been  filed  with  town 
"no  action  to  recover  or  enforce  any  clerk,  and  that  the  notice  required  by 
claim  against  the  city  shall  be  brought  §  1339  had  been  given  (Benware  v. 
until  the  expiration  of  forty  days  after  Pine  Valley,  53  Wise.  527).  See  also 
the  claim  shall  have  been  presented  Maddox  v.  Randolph  County,  supra. 
to  the  common  council  in  the  manner  s  gt.  of  1877,  c.  234. 

and  form  provided."  In  an  action  to  "  Sixty  days  after  the  injury,  plaint- 
recover  damages  caused  by  the  unlaw-  iff  gave  notice  thereof  to  the  city,  and 
ful  erection  of  an  embankment,  it  was  the  city  council,  making  no  objection 
held  that  the  preliminary  demand  was  as  to  the  time  of  the  notice,  referred  it 
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mont,  on  the  contrary,  such  notice  is  held  to  be  no  part  of 
the  cause  of  action,  but  pertains  merely  to  the  remedy  and 
evidence.^  A  substantial  variance,  in  the  preliminary  state- 
ment, from  the  material  facts,  as,  for  example,  a  wide  dis- 
crepancy as  to  the  time  of  the  injury,  will  invalidate  the 
statement*  It  is  not,  however,  essential  that  the  cause  of 
action  should  be  set  forth  in  the  complaint  in  the  exact 
terms  of  the  preliminary  claim,  and  a  variance  between 
them,  as  to  the  amount  of  damages  claimed,  is  not  material 
if  the  facts  are  otherwise  substantially  the  same;*  nor  is  an 
imperfect  description  of  the  place  of  the  accident,  if  it  is 
sufficient  for  its  identification;*  but  such  description  is 
faulty  if  it  is  too  general  to  identify  the  precise  locality  of 
the  accident/  The  notice  must  be  of  such  form  and  man- 
ner as  to  indicate  an  intention  to  make  a  claim  on  account 
of  the  injury,  and  not  a  mere  communication  of  informa- 
tion of  the  accident/     The  service  of  a  notice  claiming 


to  a  committee  and  negotiated  with 
her  as  to  a  settlement;  it  was  held 
that  the  court  rightly  refused  to  rule 
that  it  was  competent  for  the  city  to 
waive  the  statute  notice  in  respect  to 
time;  that  "the  liability  of  cities  and 
towns  for  defects  in  highways  is  cre- 
ated entirely  by  statute,  and  it  cannot 
be  extended  by  agreement  of  the  city 
or  town,  or  its  officers,  beyond  the 
limits  of  the  statute"  (Gay  v.  Cam- 
bridge, 128  Mass.  387). 

^  Kent  V.  Lincoln,  32  Vt.  591 ; 
Babcock  v.  Guilford,  47  Id.  519. 

2  The  requirement  of  the  Conn. 
Gen.  St.  (tit.  16,  c.  7,  §  10),  of  sixty 
days  notice  to  town  or  city  of  an  in- 
jury from  a  defective  highway,  con- 
templates such  precise  information  of 
time  and  place  of  injury  as  would  en- 
able their  officers  to  inquire  intelli- 
gently into  the  facts,  and  therefore  a 
variance  of  forty  days  as  to  the  date 
of  an  injury  vitiates  the  notice  (Shaw 
V.  Waterbury,  46  Conn.  263). 


»  Minick  v.  Troy,  83  N.  Y.  5 14. 

*  Cloughessey  v.  Waterbury,  51 
Conn.  405. 

5  Rogers  v.  Shirley,  74  Me.  144. 
In  this  case  a  notice  was  defective  be- 
cause the  only  specification  of  location 
was  that  it  was  "  on  the  highway  in 
the  town  of  Shirley,  on  the  road  lead- 
ing from  Shirley  comer  to  Greenville, 
in  Shirley  Woods,  so  called,"  the  road 
in  Shirley  Woods  being  a  mile  and  a 
half  long. 

*  Where,  on  the  day  after  the  acci- 
dent, the  son  of  plaintiff,  acting  for 
him,  went  to  one  of  the  selectmen  and 
took  him  to  the  place  of  the  accident, 
and  told  him  about  it,  and  plaintiff's 
attorney  wrote  a  letter  to  the  select- 
men notifying  of  the  accident  and 
asking  compensation,  it  was  held  that 
the  evidence  warranted  a  finding  of 
sufficient  notice  (Harris  v.  Newbury, 
128  Mass.  321)  ;  but  where  plaintiff, 
on  the  day  after  the  injury,  merely 
informed  a  policeman  of  the  time, 
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compensation  for  injuries  caused  by  a  defective  highway 
is  sufificient,  if  the  notice  reach  the  proper  officer  in  due 
time,  though  not  handed  directly  to  him.^ 

§  374.  Defenses.— It  is  no  defense  to  an  action  to  re- 
cover for  injuries  sustained  by  the  non-repair  or  obstruc- 
tion of  a  street,  that  the  street  has  been  in  that  condition 
for  a  long  time  ;  for  it  is  a  maxim  that  no  lapse  of  time 
will  legalize  a  public  nuisance.^  Nor  is  it  any  defense 
that  a  considerable  portion  of  the  roads  within  the  limits 
of  the  town  have  similar  imperfections  from  the  same 
cause,  as  the  freezing  and  thawing  of  the  ground.^  So  it 
is  no  excuse  for  neglecting  to  maintain  a  part  of  a  road, 
that  such  part  would  be  of  no  immediate  practical  use  in 
consequence  of  the  destruction  of  a  bridge  with  which  the 
road  connects,  and  which  is  repairable  by  another  person 


place  and  cause  of  it,  but  did  not  indi- 
cate any  intention  of  making  a  claim 
against  the  city,  there  was  held  not  to 
be  sufficient  evidence  of  a  notice 
(Kenady  v.  Lawrence,  Id.  318).  A 
claim  is  sufficiently  presented  to  the 
common  council  if  presented  to  its 
clerk   (Murphy  v.   Buffalo,  38   Hun, 

49)- 

1  Under  Pub.  St.  Mass.,  c.  52, 
§  21,  which  requires  the  service  of  a 
notice  by  a  person  claiming  compen- 
sation for  injuries  caused  by  a  defect 
in  a  highway  on  "  the  mayor,  the  city 
'clerk,  or  the  treasurer,"  a  notice  hand- 
ed by  the  person  injured  to  an  alder- 
man, who  caused  it  to  be  acted  upon 
by  the  board  of  aldermen,  after  which 
it  was  delivered  to  the  city  clerk  in 
the  regular  course  of  the  business  of 
the  board,  is  sufficiently  served  (Worm- 
wood V.  Waltham,  144  Mass.  184). 
See  Bailey  v.  Everett,  132  Mass.  442; 
Dalton  V.  Salem,  136  Id.  278;  Spell- 
man  V.  Chicopee,  131  Id.  443;  Canter- 


bury V.  Boston,  141  Mass.  215; 
Davis  V.  Charlton,  140  Mass.  422. 

'^  Dygert  v.  Schenck,  23  Wend.  446 ; 
Weldw.  Hornby,  7  East,  195,  199; 
Folkes  V.  Chad,  3  Doug.  340,  343. 
The  rule  that  no  lapse  of  time  will 
legalize  a  public  nuisance,  does  not 
apply  to  the  case  of  a  simple  encroach- 
ment upon  a  highway,  not  amounting 
to  an  obstruction  or  a  real  and  sub- 
stantial annoyance  to  the  public 
(Peckham  v.  Henderson,  27  Barb. 
207).  The  occupation  of  a  highway 
by  an  individual  is  a  nuisance,  and 
though  it  continue  twenty  years,  it 
does  not  give  him  title  (Driggs  v. 
Phillips,  103  N.  Y.  ^^'). 

^  Tripp  V.  Lyman,  37  Maine,  250. 
Evidence  of  a  custom  of  a  county  to 
leave  drains  uncovered  in  a  highway  is 
inadmissible,  if  there  is  no  evidence 
that  the  plaintiff  knew  of  such  a  prac- 
tice (Hinckley  v.  Barnstable,  109 
Mass.  126). 
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or  town.^  In  western  cities,  streets  are  often  laid  out  for 
future  rather  than  for  present  use ;  and  the  courts  of 
Missouri  have  held  that  all  that  a  city  is  bound  to  do,  in 
such  cases,  is  to  see  that,  as  the  streets  are  required  for  use, 
they  shall  be  placed  in  a  reasonably  safe  condition.^ 

§  375'  Contributory  negligence. — It  is  hardly  necessary 
to  remark  that  one  whose  own  negligence  most  proxi- 
mately contributed,  in  conjunction  with  a  defect  in  a  high- 
way, to  produce  an  injury,  cannot  recover  any  damages  he 
may  have  sustained  therefrom.  In  general,  the  standard  of 
care  required  of  travelers  upon  a  highway  is  sirriply  such  as 
persons  of  common  prudence  ordinarily  exercise  under  the 
same  circumstances.*     Travelers  must  observe  the  pres- 


'  Commonwealth  v.  Deerfield,  6 
Allen,  449.  But  in  New  Hampshire 
it  is,  with  reason,  held  that  where  the 
public  have  no  means  of  access  to,  and 
no  occasion  for  the  use  of,  a  proposed 
new  highway,  it  is  no  nuisance  for  the 
town  in  which  it  is  located,  not  to 
build  it  and  keep  it  in  repair  (State  v. 
Rye,  35  N.  H.  368). 

3  Tritz  V.  Kansas  City,  84  Mo. 
632.  In  Bassett  v.  St.  Joseph  (53 
Mo.  290),  the  court  said:  "A  city 
is  not  bound  to  keep  all  its  streets  in 
good  repair  under  all  circumstances. 
She  is  only  bound  to  keep  such  streets, 
and  such  parts  of  streets,  in  repair  as 
are  necessary  for  the  use  and  conveni- 
ence of  the  traveling  public.  It  may 
be,  and  doubtless  is  the  case,  that 
there  are  streets  or  parts  of  streets  in 
many  cities,  which  are  not  at  present 
necessary  for  the  convenience  of  the 
public,  that  will  be  brought  into  use 
Ijy  the  growth  of  the  city ;  or  there  may 
be  streets  that  have  more  width  than 
is  necessary  for  the  present  use  or 
requirement  of  travel.  All  that  is  re- 
quired in  such  case  is  that  the  city 
shall  see  that,  as  the  streets  are  re- 


quired for  use,  they  shall  be  placed  in 
reasonably  safe  condition  for  the  con- 
venience of  travel."  "  This  doctrine 
approved  in  Brown  v.  Glasgow,  57 
Mo.  157;  and  Craig  v.  Sedalia,  63  Id. 
417.  In  Iowa  the  better  rule  is  that 
a  city  is  bound  to  keep  in  repair  the 
whole  of  a  street  which  is  prepared 
for  travel,  except  such  portion  as  the 
public  may  be  excluded  from  by  bar- 
riers (Stafford  v.  Oskaloosa,  64  Iowa, 
251). 

'  Where  an  injury  was  caused  by 
a  hole  in  the  streets,  Held,  not  error 
to  charge  that  plaintiff  could  not  re- 
cover "  if  in  the  use  of  ordinary  care  the 
hole  ought  to  have  been  discovered." 
Judgment  for  plaintiff  was  affirmed 
(Minick  v.  Troy,  83  N.  Y.  514).  A 
man  driving  along  near  a  track  and 
watching  an  approaching  engine,  de- 
cided to  turn  his  horse,  and  seeing  a 
railing  along  an  embankment  at  his 
right,  backed  his  wagon  toward 
it.  The  wagon  was  covered,  and  if 
he  had  put  his  head  outside  to  look 
further  at  the  railing,  he  would  have 
seen  that  a  little  further  along  it  was 
gone.  The  railing  was  missing  through 
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ence  of  lawful  obstructions  ^  and  notorious  defects,*  and 
must  exercise  greater  care  in  passing  over  or  by  them, 


the  negligence  of  the  city.  Held,  that 
the  question  of  whether  he  was  guilty 
of  negligence  was  properly  for  the  jury 
(Gillespie  v.  Newburgh,  54  N.  Y. 
468).  In  Clifford  v.  Dam  (81  N.  Y. 
52),  where  defendant  wrongfully  inter- 
fered with  the  street,  all  that  plaintiff 
was  required  to  prove,  in  the  first  in- 
stance, was  the  existence  of  the  hole 
for  which  defendants  were  responsible, 
and  that  he  fell  into  it.  A  charge  that 
"plaintiff  was  not  required  to  use  all 
possible  care  to  avoid  danger  "  from  an 
excavation,  held  correct  (Erd  v.  St. 
Paul,  22  Minn.  443).  See  generally 
Morrell  v.  Peck,  88  N.  Y.  398;  Far- 
rar  v.  Greene,  32  Maine,  574;  Mer- 
rill V.  Hampden,  26  Id.  234;  Moore 
V.  Abbot,  32  Id.  46;  St.  Paul 
V.  Kuby,  8  Minn.  154;  Kelsey  v. 
Glover,  15  Verm.  711;  Fallon  v. 
Boston,  3  Allen,  38;  Baltimore  v. 
Brannan,  14  Md.  227;  Houfe  v.  Ful- 
ton, 29  Wise.  296;  Aurora  v.  Pulfer, 
56  111.  270.  A  surveyor  of  highways 
cannot  recover  damages  of  the  town 
for  any  injury  he  may  receive  through 
any  defect  of  the  highways  within  his 
district,  where  such  injury  has  arisen 
from  his  own  default  (Wood  v. 
Waterville,  4  Mass.  422;  5  Id.  294). 
As  to  burden  of  proof  of  plain- 
tiff to  show  due  care  on  his  part, 
see  Bigelow  v.  Rutland,  4  Cush.  247 ; 
Rusch  V.  Davenport,  6  Iowa,  443; 
Manderschid  v.  Dubuque,  25  Id.  108; 
Merrill  v.  Hampden,  26  Maine,  234; 
Gleason  v.  Bremen,  50  Id.  222 ;  Lane 
V.  Crombie,  12  Pick.  177;  Hull  v. 
Richmond,  2  Woodb.  &  M.  337;  Bal- 
timore V.  Marriott,  9  Md.  160;  Ray- 
mond V.  Lowell,  6  Cush.  524;  and  see 
chapter  on  Contributory  Negligence, 
ante.  In  Wisconsin,  plaintiff  is  not 
bound,  in  the  first  instance,  to  show 


that  he  was  not  guilty  of  negligence 
which  contributed  to  the  injury ;  but  it 
is  enough  if  the  proof  introduced  and 
the  circumstances  attending  the  injury 
establish  prima  facie  that  the  injury 
was  occasioned  by  the  negligence  of 
the  defendant  (Milwaukee,  &c.  R.  Co. 
V.  Hunter,  11  Wise.  160;  Achtenha- 
gen  V.  Watertown,  18  Id.  331  ;  Griffin 
V.  Willow,  43  Id.  509).  And  in  Ver- 
mont, plaintiff  need  not  establish  as  a 
distinctive  point  in  the  outset  that  he 
was  not  guilty  of  negligence  in  his  own 
conduct  (Hill  v.  New  Haven,  37  Verm. 
501). 

1  Nolan  V.  Xing,  97  N.  Y.  565 ; 
Jacobs  V.  Bangor,  16  Maine,  187; 
Vicksburg  v.  Hennessy,  54  Miss.  391." 

'  Lovenguth  v.  Bloomington,  71 
111.238;  Hill  V.  Seekonk,  119  Mass. 
85.  Where  a  person  walking  on  a 
sidewalk  lighted  by  lamps,  stepped 
into  an  opening  therein,  for  the  pur- 
pose of  light  and  ventilation  of  a 
dwelling,  there  being  a  light  also  over 
the  opening,  he  was  held  to  be  negli- 
gent (King  V.  Thompson,  87  Penn.  St. 
365).  See  also  Boyle  v.  Dundas,  25 
Upper  Canada  [C.  P.],  420;  Zettler 
V.  Atlanta,  66  Geo.  195  [city  not  liable 
to  leaving  a  safe,  well  lighted  side- 
walk and  falHng  into  an  excavation  8 
feet  distant].  In  Iowa  a  person  on 
foot  is  deemed  negligent  who,  with- 
out sufficient  reason,  walks  upon  a 
street  elsewhere  than  on  the  sidewalks 
and  cross-walks  (O'Laughlin  v.  Du- 
buque, 42  Iowa,  539).  See  Dubuque 
Wood,  &c.  Ass.w.  Dubuque,  30  Iowa, 
176;  McClaryw.  Sioux  City,  &c.  R. 
Co.,  3  Neb.  44;  Houston  v.  Isaacs 
[Texas],  3  S.  W.  Rep.  693.  In  other 
states  such  an  act  is  not  at  all  con- 
clusive of  negligence,  but  is  to  be  con- 
sidered with  others,  by  the  jury,  in 
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than  if  they  did  not  exist.  Greater  care  is  required  of  a 
person  of  poor  or  defective  sight  than  is  required  of  per- 
sons of  good  sight  in  traveling  upon  a  highway/  but  no 
one,  whatever  his  infirmities,  is  bound  to  use  extraordin- 
ary care.  A  traveler,  howsoever  blind  or  halt,  has  a  right 
to  presume,  and  to  act  upon  the  presumption,  that  a  high- 
way in  constant  use  is  reasonably  safe  for  ordinary  travel;  * 
and  he  is  not  in  fault  in  neglecting  to  observe  and  avoid 
a  defect  therein  which  is  not  so  plain  and  obvious  as  to 
be  necessarily  observable  by  one  in  the  possession  of  or- 
dinary faculties,  traveling  at  an  ordinary  pace.^  He  is  not 
bound  to  have  the  most  perfect  vision,  nor  to  look  far 
ahead  to  avoid  defects  which  ought  not  to  exist ;  *  nor  to 
keep  his  eyes  constantly  on  the  pavement  before  him.^ 
^He  need  have  only  a  reasonable  assurance  of  safety  before 
venturing  upon  the  highway,*  and  whether  such  assurance. 


determining  tlie  question  of  contribu- 
tory negligence  (Gerald  v.  Boston, 
Io8  Mass.  580 ;  Raymond  7/.  Lowell, 
6  Cush.  524;  Coombs  v.  Purrington, 
42  Maine,  332  ;  Boss  v.  Litton,  5  Car. 
&  P.  407). 

'  The  cases  are    collected  under 
§  88,  ante. 

2  Davenport  ?/.  Ruckman,  loBosw. 
20,  34;  affirmed,  37  N.Y.  568,  followed 
in  Harris  v.  Uebelhoer,  75  N.Y.  169.  It 
cannot  be  laid  down  as  a  universal  rule 
that  it  is  negligence  for  a  blind  man 
to  walk  the  streets  unattended ;  this 
fact,  taken  in  connection  with  his  habit 
of  going  about  alone,  and  his  acquaint- 
ance with  the  locality,  must  be  consid- 
ered by  the  jury  (Smith  v.  Wildes,  143 
Mass.  556).  And  in  connection  with 
the  facts  above  mentioned,  the  jury 
should  also  consider  the  increased 
acuteness,  fidelity  and  power  of  his 
other  senses  (Sleeper  v.  Sandown,  52 
N.  H.  244). 

3  Cox  V.  Westchester  Tump.  Co., 


33  Barb.  413;  Frost  v.  Waltham,  12 
Allen,  85. 

*  Thompson  v.  Bridgewater,  7 
Pick.  188. 

5  Woods  V.  Boston,  121  Mass. 
337  ;  Gordon  v.  Richmond,  [Va.]  2 
S.  E.  Rep.  727. 

«  Renwick  v.  N.  Y.  Central  R.  Co., 

36  N.  Y.  133;  Davenport  ?/.  Ruckman, 

37  N.  Y.  568.  In  the  latter  case,  the 
plaintiff,  who  was  partially  blind,  was, 
while  walking  along  a  public  street, 
precipitated  into  an  excavation  and 
injured.  On  the  question  of  the 
plaintiff's  contributory  neglect  the 
court  submitted  it  to  the  jury, 
"whether  it  was  so  improper  for 
her  to  have  gone  into  the  street 
unattended,  in  her  then  condition 
of  sight,  that  it  would  be  negligence 
on  her  part  to  do  so,  sufficient  to 
prevent  her  from  receiving  compen- 
sation for  an  injury  she  might  sustain 
from  the  negligence  of  others,  while 
passing  along  the  street."  The  charge 
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under  the  circumstances,  is  well  founded,  is  a  question  for 
the  jury  to  determine.  It  is  also  for  the  jury,  and  not  for 
the  court,  to  determine  whether  the  plaintiff's  intoxica- 
tion, at  the  time  of  the  injury,  contributed  to  it.^ 

§  376.  Traveler's  knowledge  of  defect.— The  mere  fact 
that  a  traveler  is  familiar  with  the  road,  and  knows  of  the 
existence  of  a  defect  therein,  will  not  impose  upon  him 
the  duty  to  use  more  than  ordinary  care  in  avoiding  it.^ 


was  sustained.  Hunt,  C.  J. ,  said : 
"The  streets  and  sidewalks  are  for 
conditions  of  people,  and  all  have  the 
right,  in  using  them,  to  assume  that 
they  are  in  good  condition,  and  to  reg- 
ulate their  conduct  upon  that  assump- 
tion. A  person  may  walk  or  drive  in 
the  darkness  of  the  night,  relying  upon 
the  belief  that  the  corporation  has 
performed  its  duty,  and  that  the  street 
or  the  walk  is  in  a  safe  condition.  He 
walks  by  a  faith  justified  by  law,  and 
if  his  faith  is  unfounded,  and  he  suf- 
fers an  injury,  the  party  in  fault  must 
respond  in  damages.  So,  one  whose 
sight  is  dimmed  by  age,  or  a  near- 
sighted person  whose  range  of  vision 
was  always  imperfect,  or  one  whose 
sight  has  been  injured  by  disease,  is 
each  entitled  to  the  same  rights,  and 
may  act  upon  the  same  assumption. 
Each  is,  however,  bound  to  know 
that  prudence  and  care  are  in  turn  re- 
quired of  him,  and  that,  if  he  fails  in 
this  respect,  any  injury  he  may  suffer 
is  without  redress." 

1  Healy  v.  New  York,  3  Hun, 
708.  A  man  very  much  intoxicated 
started  in  the  night  to  cross  an  unsafe 
bridge,  when  there  was  another  safe 
one.  He  was  warned  before  starting 
that  the  bridge  was  unsafe,  but  he 
went  on  and  fell  from  the  bridge. 
Held  that  he  was  guilty  of  contribu- 
tory negligence  (Wood  v.  Andes,  1 1 
Hun,  543).  For  other  cases,  sttante, 
§  93,  and  notes. 


2  Bullock  V.  New  York,  99  N.  Y- 
654;  Evans  v.  Utica,  69  Id.  166;  Wil- 
son V.  Syracuse,  21  Hun,  411;  Reed  v. 
Northfield,  13  Pick.  94;  Smiths/.  Low- 
ell, 6  Allen,  39 ;  Snow  v.  Housatonic 
R.  Co.,  8  Id.  441,  450;  Frost «/.  Walt- 
ham,  12  Id.  85;  Clark  z/.  Lockport,  49 
Barb.  580;  Kavanaugh  v.  Janesville, 
24  Wise.  618;  Smith  v.  St.  Joseph, 
45  Mo.  449;  see  Pollard  v.  Woburn, 
104  Mass.  84.  A  large  pile  of  dirt, 
covering  a  portion  of  the  highway, 
had  existed  for  more  than  two  years, 
and  lay  within  sixty  rods  of  the  dwell- 
ing of  the  plaintiff,  who  had  known 
its  existence  ever  since  its  creation, 
and  had  passed  it  the  day  before. 
Full  instructions  having  been  given  to 
the  jury  as  to  the  care  required  of 
plaintiff  under  the  circumstances,  a 
verdict  in  favor  of  plaintiff  was  not 
disturbed  (Whittaker  v.  West  Boyls- 
ton,  97  Mass.  273).  Plaintiff  saw, 
during  the  day  time,  a  wagon  obstruct- 
ing the  road.  The  same  night  he 
drove  against  it.  Held,  that  he  was 
not  in  fault,  as  he  had  the  right  to 
presume  that  it  would  be  removed 
before  night  (Fox  v.  Sackett,  10  Al- 
len, 535).  Plaintiff  was  injured  by  the 
fall  of  a  bridge  over  which  he  was 
passing,  and  which  he  knew  to  be  de- 
fective, but  which  was  left  open  for 
public  use.  Held,  that  he  could  re- 
cover (Humphreys  v.  Armstrong  Co., 
56  Penn.  St.  204).  The  fact  that  a 
traveler  on  a  highway  perceives  that  an 
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Such  knowledge  is  a  circumstance,  and,  perhaps,  a  strong 
circumstance  ;  but  it  should  be  submitted,  with  the  other 
facts  of  the  case,  to  the  jury,  for  them  to  determine 
whether,  with  such  knowledge,  the  plaintiff  exercised  or- 
dinary care  in  proceeding  on  a  way  known  to  be  dangerous, 
or,  in  proceeding,  used  ordinary  care  to  avoid  injury/     If 


obstacle  therein  is  dangerous  to  per- 
sons attempting  to  pass  it,  is  not  con- 
clusive proof  that  he  does  not  use  due 
care  in  making  the  attempt  (Mahoney 
V.  Metropolitan  R.  Co.,  104  Mass. 
73  ;  Lyman  v.  Amherst,  107  Id.  339), 
*  Plaintiff  walking  over  a  bridge 
fell  into  a  hole  in  the  floor  and  was 
injured.  The  hole  had  existed  there 
some  ten  years  and  was  a  dangerous 
one.  The  county  officers  had  fre- 
quently been  on  the  bridge.  Plaintiff 
had  also  a  previous  knowledge  of  the 
defect.  Held,  the  fact  that  he  had 
previous  knowledge  of  the  defect  is 
not  conclusive  evidence  of  his  negli- 
gence, and  it  was  for  the  jury  to  say 
whether  he  exercised  due  care,  and 
whether  the  county  had  been  reason- 
ably diligent  in  repairing  the  bridge 
(Lyman  v.  Hampshire,  140  Mass. 
311).  Plaintiff,  a  watchman,  while 
discharging  his  duty,  on  a  dark  night, 
caught  his  foot  and  fell  into  an  area 
eight  feet  deep  and  guarded  only  by  a 
curb  six  inched  high,  and  was  injured. 
Held,  the  question  of  contributory 
negligence  was  properly  submitted  to 
the  jury  and  a  verdict  in  favor  of 
plaintiff  must  stand;  that  as  the  alley 
was  public,  a  person  traveling  on  it 
had  a  right  to  assume  that  it  was  safe 
and  the  fact  that  he  had  previous 
knowledge  of  the  defect  thereon  did 
not,  per  se,  establish  negligence  on 
his  part  (Bond  v.  Smith,  44  Hun,  219). 
Compare  Post  v.  Stockwell,  44  Hun, 
28.  In  general,  such  knowledge  will 
raise  a  presumption  of  negligence  on 
the  plaintiff's  part  so  as  to  require 


proof   to    negative    the    presumption 
(Achtenhagen  v.  Watertown,  18  Wise. 
331;  Folsom  z/.  Underhill,   36  Verm. 
580;    Fox  V.  Glastenbury,    29  Conn. 
204;  Wilson  V.  Charlestown,  8  AJlen, 
137;  see  Jacobs  z/.  Bangor,  16  Maine, 
187;  Cornelius  w.  Appleton,  22  Wise. 
63s;  Hanlon  v.  Keokuk,  7  Iowa,  488; 
Brown  v.  Jefferson,  16  Id.  339).     In 
Smith  V.   Lowell  (6  Allen,   39),  the 
court   refused   to   charge  that,  if  the 
plaintiff  was  familiar  with  the  place 
where    the     accident     occurred,     it 
was  his  duty  to  use  more  care  than 
if   he    was    wholly    ignorant    of    its 
condition,   or   to   avoid   the  place  al- 
together, but  instructed  the  jury  that 
the  burden  of  proof  was  on  the  plaintiff 
to  show  that  he  had  used  reasonable 
care,  adapted  to  the  circumstances  of 
the  case,  and  that,  if  he  was  familiar 
with  the  place,  they  should  take  that 
fact  into  consideration,  and  determine 
whether,  on  account  of  it,  he  ought  to 
have  used  increased  care  in  passing 
over  it,  or  to  have  avoided  it  altogether. 
The  refusal  and  charge  was  sustained. 
S.  P.,  Griffin  v.  Auburn,  58  N.  H.  121 ; 
Erd  V.  St.  Paul,  22  Minn.  443  [covered 
excavation  in  the  sidewalk] ;  Aurora 
V.  Dale,  90  111.  46  [hole  in  sidewalk 
and  there  was  a  blinding  snow-storm] ; 
Owen  V.  Chicago,   10  111.  App.  465  ; 
Wright  w.  Kansas  City  (18  Mo.  App. 
436)   [loose  planks  in    a    sidewalk]; 
Aurora  v.  Hillman,  90  111.  61 ;  Dooley 
w.  Meriden,  44  Conn.  117  [accumula- 
tion of  snow] ;  Turnpike  Co.  v.  Jack- 
son, 86  Ind.  1 1 1  [defective  culvert  with 
no  other  safe-way];  Albion  z*.  Hetrick, 
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the  defect  was  of  such  a  character  that  men  of  ordinary- 
prudence,  having  knowledge  of  it,  would  not,  under  ordi- 
nary circumstances,  have  attempted  to  pass  at  their  own 
risk,  a  traveler  has  no  right  to  try  the  experiment  at  the 
risk  of  the  public  ;  ^  but  if  persons  of  ordinary  prudence 
would  have  believed  it  safe  to  attempt  the  passage  in  the 
mode  adopted  by  the  plaintiff,  he  can  recover.*  The  rule 
which  precludes  a  recovery  should  especially  hold  in  a  case 
where,    by   taking   another  side  of  the  road,   the  defect 


90  Ind.  545  [gully  across  the  road 
with  no  other  way] ;  Perkins  v.  Fond 
du  Lac,  34  Wise.  435  [sloping  side- 
walk on  a  starlight  night  but  not 
known  to  be  icyj ;  Coates  v.  Canaan, 
51  Verm.  131  [snow-drift  and  cradle- 
hole  in  a  winter  road] ;  Baltimore  v. 
Holmes,  39  Md.  243  [ridge  of  stones 
on  the  highway];  Montgomery  v. 
Wright,  72  Ala.  411  [washout  in  side- 
walk and  no  walk  on  other  side  of 
street].  See  also  Pomfrey  v.  Saratoga 
Springs,  104  N.  Y.  459;  Niven  v. 
Rochester,  76  Id.  619;  Weed  v.  Ball- 
ston  Spa,  Id.  329;  Thomas  v.  New 
York,  28  Hun,  no;  Nichols  z/.  Min- 
neapolis, 33  Minn.  430;  Wilson  v. 
Trafalgar,  &c.  Road,  93  Ind.  287 ; 
Hawks  V.  Northampton,  121  Mass. 
10;  Joliet  V.  Conway,  17  111.  App. 
577.  See  other  cases  in  Beach,  Con- 
tributory Negligence,  §  77.  The 
question  is  for  the  jury  (Hampson  v. 
Taylor,  [R.  I.]  8  Atl.  Rep.  331 ;  Hotch- 
kin  V.  Phillipsburg,  [Penn.]  Id.  434; 
Kingston  v.  Gibbons,  [Penn.]  6  Id. 
115.    See  also  Noble  v.   Richmond, 

31  Gratt.  271;  Richmond  z/.  Courtney, 

32  Id.  792}. 

'  Hubbard  v.  Concord,  35  N.  H. 
52;  Nicks  V.  Marshall,  24  Wise.  139; 
Horton  v.  Ipswich,  12  Cush.  488. 
Attempting  to  drive  over  a  cause- 
way across  a  cave  during  a  freshet,  is 
a  want  of  ordinary  prudence  (Fox  v. 
Glastenbury,  29  Conn.  204).     Where 


one  knowing  defective  condition  of 
sidewalk,  ventures  upon  it  without 
taking  due  precautions,  he  cannot  re- 
cover (Aurora  v.  Brown,  12  111.  App. 
122;  Macomb  v.  Smithers,  6  Id.  470). 
A  person  is  not  entitled  to  recover 
when  he  knowingly  and  consciously  in- 
curs danger  which  there  is  no  necessity 
for  incurring;  and,  upon  that  basis,  an 
instruction  that  it  was  no  defense  to 
plaintiff's  cause  of  action  that  there 
were  other  streets  on  which  plaintiff 
might  have  safely  traveled,  was  prop- 
erly refused  (Fulliam  v.  Muscatine,  70 
Iowa,  436).  S.  P.,  Hartman  v.  Musca- 
tine, Id.  511.  A  person  who  knows  a 
defect  in  the  highway,  and  voluntarily 
undertakes  to  test  it,  when  it  could 
be  avoided,  cannot  recover  (Crescent 
V.  Anderson,  [Penn.]  8  Atl.  Rep.  379; 
although,  generally,  it  is  a  question 
for  the  jury  whether  he  acted  prudently 
under  all  the  circumstances  (Altoona 
V.  Lotz,  [Penn.]  7  Atl.  Rep.  240. 
Compare  Erie  v.  Magill,  loi  Penn.  St. 
616;  Forks  V.  King,  84  Id.  230). 

^  Thomas  v.  Western  U.  Tel.  Co., 
100  Mass.  156;  Kenworthy  v.  Iron- 
ton,  41  Wis.  647 ;  Kelley  v.  Fond  du 
Lac,  31  Id.  179,  and  cases  supra.  It 
is  not  competent  as  a  test  of  plaintiffs 
case  to  show  that  others  drove  other 
vehicles  over  the  same  place,  at  con- 
siderable speed  (Schoonmaker  v. 
Wilbraham,  no  Mass.  134). 
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might  have  been  easily  avoided  ;  ^  but  the  mere  fact  that 
the  obstructed  street  was  out  of  the  way  of  the  point  at 
which  a  traveler  was  aiming,  or  that  he  might  have  taken 
a  nearer  way  is  immaterial,  as  it  is  the  duty  of  the  town  to 
repair  all  the  streets.^ 

§  377-  Care  required  in  traveling  at  night— On  the  other 
hand,  it  is  not,  as  matter  of  law,  negligence  for  one  to 
travel,  even  in  a  dark  night,  over  a  road  with  which  he  is 
wholly  unacquainted,  and  which  is  without  a  light  or  guard.* 


*  Carolus  v.  New  York,  6  Bosw. 
1 5 ;  James  v.  San  Francisco,  6  Cal. 
528;  Hubbard  w.  Concord,  35  N.  H. 
52.  One  who  voluntarily  attempts  to 
pass  over  a  sidewalk  known  to  be 
dangerous  by  reason  of  ice  upon  it, 
which  might  easily  be  avoided,  or  who 
enters  upon  a  road  known  to  be  ob- 
structed with  snow,  is  guilty  of  negli- 
gence (Wilson  V.  Charlestown,  8  Al- 
len, 137;  Packard  v.  New  Bedford,  9 
Allen,  200;  Horton  v.  Ipswich,  12 
Cush.  488  ;  see  Congdon  v.  Norwich, 
37  Conn.  414).  Plaintiff  held  to  be 
negligent  for  attempting  to  cross  a 
ridge  of  ice  on  the  sidewalk  which 
others  avoided  and  which  could  easily 
be  avoided  (Erie  v.  Magill,  loi  Penn. 
St.  616 ;  Schaefler  v.  Sandusky,  33 
Ohio  St.  246;  Durkin  v.  Troy,  61 
Barb.  437).  See  also  Parkhill  v. 
Brighton,  61  Iowa,  103;  Centralia  v. 
Krouse,  64  111.  19.  The  east  track 
of  a  road  was  safe,  while  the  west,  as 
plaintiff  knew,  ran  near  trees  and 
rocks.  Held,  not  error  to  refuse  to 
charge  that  if  plaintiff  knew  the 
east  track  to  be  safe  he  did  not  use 
ordinary  care  in  voluntarily  driving  on 
the  west  with  which  he  was  acquainted. 
It  was  a  question  for  the  jury  (Griffin 
V.  Auburn,  58  N.  H.  121;.  Plaintiff 
held  negligent  in  running  over  the 
loose  plank  of  a  sidewalk  when  he 
could  have  taken  an  equally    short 
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sidewalk  which  was  safe  (Lovenguth 
V.  Bloomington.  71  111.  238),  and  for 
not  stopping,  on  a  dark  night,  when 
he  knew  he  was  on  the  edge  of  an  em- 
bankment (Corlett  V.  Leavenworth, 
27  Kans.  673).  It  is  error  to  exclude 
evidence  that  plaintiff  was  informed  of 
the  dangerous  condition  of  the  road 
and  of  a  safer  road  leading  to  the  same 
point  (Forks  Township  v.  King,  84 
Penn.  St.  230). 

s  See  Erie  v.  Schwingle,  22  Penn. 
St,  384,  and  ante^  §  276. 

'  It  cannot  be  said  that  a  traveler 
is  negligent  per  se  for  trusting  himself 
to  his  horses  upon  a  pubHc  highway, 
in  the  darkest  night,  when  the  jury 
can  decide  upon  the  evidence  that  the 
accident  complained  of  was  occasioned 
by  a  diversion  of  his  horses  into  a  bad 
part  of  the  road,  which  the  commis- 
sioners of  highway  were  bound  to  re- 
pair (Rector  v.  Pierce,  3  Thomp.  & 
C.  416, 420).  Contributory  negligence 
is  not  shown  by  proof  that  after  know- 
ing condition  of  street  plaintiff  traveled 
on  it  after  dark  (Maultby  v.  Leaven- 
worth, 28  Kans.  745).  Driving  in  a 
violent  storm  through  the  streets  of  a 
city  with  which  the  driver  is  unac- 
.  quainted,  is  not,  of  itself,  negligence 
which  will  prevent  his  recovery  of 
damages  for  injuries  received  through 
defects  in  the  street  (Milwaukee  v. 
Davis,  6  Wise.  377). 


§378] 


HIGHWAYS. 


98 


And  where  such  an  one,  in  passing  in  the  night  time  along 
a  highway  unknown  to  him,  walked  off  an  unfenced  em- 
bankment by  the  side  of  the  road,  the  town  was  held  liable 
for  his  injuries.^  In  walking  or  driving  at  night,  however, 
the  exercise  of  ordinary  care  requires  greater  vigilance  than 
in  the  day,^  particularly  in  a  strange  locality,*  and  the  ques- 
tion of  care  in  such  cases  is  for  the  jury.* 

§  378.  Defect  in  plaintiff's  carriage,  harness,  etc.— If  the 
injury  is  occasioned  jointly  by  a  defect  in  the  highway  and 
a  defect  in  the  plaintiffs  horse,  carriage,  or  harness,  ren- 
dering it  unsafe  or  unsuitable,  and  which  the  plaintiff  is  in 
fault  for  not  repairing,  he  cannot   recover.®     Under  the 


'  Williams  v.  Clinton,  28  Conn. 
264;  Elgin  V.  Renwick,  86  111.  498. 
But  in  McLaury  v.  McGregor  (54 
Iowa,  717),  the  plaintiff  was  walking 
upon  a  sidewalk  five  feet  in  width,  and 
with  light  and  eyesight  enough  to 
be  able  to  discern  the  limits  ot  the 
walk ;  a  ditch  ran  along  the  sidewalk, 
and  there  was  no  barrier;  plaintiff 
knew  that  the  ditch  was  there,  Held, 
that  plaintiff's  walking  off  into  the 
ditch  was  contributory  negligence. 
To  same  effect,  AUine  v.  Le  Mars, 
[Iowa]  33  N.  W.  Rep.  160. 

2  Stier  V.  Oskaloosa,  41  Iowa,  353. 
''  Driving  in  the  dark  without  thinking 
of  danger,  is  not  ordinary  care " 
(Prideaux  v.  Mineral  Point,  43  Wise. 
513).  Plaintiff  knew  of  the  existence 
of  the  pit,  into  which  he  had  once 
before  fallen ;  and  he  fell  into  it  while 
walking  along  at  night,  absorbed  in 
thought,  and  not  looking  where  he 
was  going.  Held,  that  he  was  guilty 
of  .contributory  negligence  (Walker  v. 
ReidsvOle,  [N.  C]  2  So.  Rep.  74;  s.  P., 
Indianapolis  v.  Cook,  99  Ind.  10). 

*  Plaintiff,  in  a  strange  city,  on  a 
very  dark  night,  accompanied  by  a 
person  well  acquainted  with  the  local- 
ity, bearing  a  lantern,  knows  that  he 


is  near  a  stream,  and,  leaving  his 
guide,  walks  off  into  the  darkness,  and 
is  precipitated  through  an  opening  in  a 
bridge  into  the  water.  Held,  contribu- 
tory negligence.  The  fact  that  his 
guide  called  out,  "  Where  are  you 
going  ? "  to  which  he  answered,  ''  I 
am  going  across  this  way,  come  on," 
to  which  the  former  did  not  respond, 
does  not  rebut  the  inference  of  negli- 
gent conduct  (Cummins  v.  Syracuse, 
100  N.  Y.  637;  rev'g  29  Hun,  144): 
see  Beach,  Contr.  Negl.,  §  77. 

*  Maloy  V.  N.  Y.  Central  R.  Co., 
58  Barb.  182.  Whether  traveling  at 
night  without  a  light  when  the  high- 
way is  wholly  obscured  by  darkness, 
is  want  of  ordinary  care,  is  for  the  jury 
to  determine  under  all  the  circum- 
stances of  the  case  (Daniels  v.  Leban- 
on, 58  N.  H.  284).  Plaintiff,  though 
familiar  with  the  road,  on  a  dark 
night,  ,mistook  his  location,  and  in 
attempting  to  pass  to  one  side  ran  into 
the  ditch  formed  by  washout  and  was 
injured ;  Held,  that  the  road  was  de- 
fective, and  that  the  question  of 
plaintiff's  contributory  negligence  was 
for  the  jury  (Hart  11.  Red  Cedar,  63 
Wise.  634). 

5  A  loaded  wagon  being  strained 
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Maine  statute,  it  has  been  held  that  this  rule  should  be 
applied,  notwithstanding  the  plaintiff  had  no  knowledge  of 
the  defects  in  his  carriage  or  harness,  and  was  in  no  fault 
for  not  knowing  it;^   but  this  is  not  the   general  rule." 


and  injured  by  a  defect  in  the  high- 
way, the  driver  stopped,  examined  it, 
and  proceeded  on  his  journey.  After 
passing  over  a  rough  and  muddy  road, 
and  while  on  a  smooth  and  level  road, 
the  axletree  broke,  and  he  was  thrown 
from  the  wagon  and  injured.  Held, 
that  the  breaking  of  the  axletree  had 
been  caused  partly  by  the  driver  pro- 
ceeding on  his  journey  after  the  first 
injury  to  it,  and  there  was  no  suffi- 
cient evidence  to  be  submitted  to 
the  jury  in  support  of  an  action  by 
the  driver  against  the  town  Qenks 
V.  Wilbraham,  11  Gray,  142).  The 
plaintiff's  negligence,  however,  is  al- 
ways a  question  for  the  jury.  Thus, 
where  an  accident  was'  caused  in  des- 
cending a  steep  hill,  partly  by  the 
slipping  of  one  of  the  plaintiff's  horses, 
and  partly  by  the  insufficiency  of  the 
road,  it  appearing  that  the  horses' 
shoes  were  smooth  behind,  so  as  to 
render  it  difficult  for  him  to  hold  back 
the  load,  and  that  the  wheels  were  not 
chained  or  confined,  it  was  held  to  be 
a  fact  for  the  jury  to  find  whether, 
under  all  the  circumstances  of  the  case, 
the  plaintiff  was  wanting  in  ordinary 
care  and  prudence  in  placing  him- 
self in  such  a  situation,  that  the  cir- 
cumstances combined  with  the  situa- 
tion of  the  road  should  produce  the  in- 
jury (Allen  w.  Hancock,  16  Verm.  230; 
see  Noyes  z*.  Morristown,  i  Id.  357; 
Bigelow  V.  Rutland,  4  Cush.  247).  In 
Fletcher  v.  Barnet  (43  Verm.  192), 
the  town  was  held  liable,  notwith- 
standing some  defects  in  plaintiff's 
wagon.  "There  cannot  be  a  non- 
suit where  the  carriage  is  of  a  kind  in 
common  use  and  not  out  of  repair " 


(Hammond  v.  Mukwa,  40  Wise.  35 ; 
Lake  v.  Milliken,  62  Maine,  240). 

*  Moore  tj.  Abbot,  32  Maine,  46; 
Coombs  V.  Topsham,  38  Id.  204; 
Farrar  r^  Greene,  32  Id.  574;  Ander- 
son V.  Bath,  42  Id.  346. 

^  A  defect  m  horse,  wagon,  or  har- 
ness, if  one  existed  without  the  knowl- 
edge of  the  driver,  and  he  was  not  in 
fault  for  not  knowing  it,  must  be  re- 
garded as  an  accident  which  could 
not  be  prevented  by  ordinary  care  and 
prudence  on  his  part,  and  not  as  any 
fault  of  his  contributing  to  the  injury 
sustained  by  him.  The  fact  that  the 
driver  is  a  woman  does  not  alter  the 
rule  (Tucker  v.  Henniker,  41  N.  H. 
319,  321 ;  Winship  v.  Enfield,  42  Id. 
199,  213).  To  same  effect,  Clarke/. 
Barrington,  41  Id.  44;  Tuttle  v.  Far- 
mington,  58  Id.  13 ;  Fletcher  z*.  Barnet, 
43  Verm.  192;  Hodge  z/.  Bennington, 
43  Id.  450;  Allen  v.  Hancock,  16  Id. 
230  [smooth  shod  horse];  Palmer  v. 
Andover,  2  Cush.  600.  And  see 
Rowell  V.  Lowell,  7  Gray,  100  ;  Jenks 
V.  Wilbraham,  1 1  Id.  142 ;  Titus  v. 
Northbridge,  97  Mass.  265.  In  Hunt 
V.  Pownal  (9  Verm.  411),  it  appeared 
that  the  plaintiff's  wagon  had  a  defec- 
tive nut,  which  gave  way,  and  the  road 
being  separated  from  a  river  by  a 
rotten  rail,  the  wagon  fell  into  the 
river.  Held,  that  the  plaintiff  could 
recover.  And  Redfield,  J.,  said:  "  In 
every  case  of  damage  occurring  on  the 
highway,  we  could  suppose  a  state  of 
circumstances  in  which  the  injury 
would  not  have  occurred.  If  the  team 
had  not  been  too  young  or  restive,  or 
too  old,  or  too  headstrong,  or  the  har- 
ness had  not   been   defective,    or  the 
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Under  the  statute  of  Massachusetts,  it  is  held  that,  if  the 
viciousness  of  the  plaintiff's  horse,  or  its  inability  to  bear 
the  risks  of  ordinary  public  travel,  contributed  to  produce 
the  injury,  the  plaintiff  cannot  recover.^  And  this  ruling 
has  been  followed  elsewhere,  on  the  ground  that  towns 
are  not  bound  to  provide  against  such  contingencies.* 


carriage  insufficient,  no  loss  would 
have  intervened.  It  is  against  these 
constantly  occurring  accidents  that 
towns  are  required  to  guard,  in  build- 
ing highways.  The  traveler  is  not 
bound  to  see  to  it  that  his  carriage 
and  harness  are  always  perfect,  and 
his  team  of  the  most  manageable 
character  and  in  the  most  perfect 
training,  before  he  ventures  upon  the 
highway.  If  he  could  be  always  sure 
of  all  this,  he  would  not  require  any 
further  guaranty  of  his  safety,  unless 
the  roads  were  absolutely  impassable. 
If  the  plaintiff  is  in  the  exercise  of 
ordinary  care  and  prudence,  and  the 
injury  is  attributable  to  the  insuffi- 
ciency of  the  road,  conspiring  with 
some  accidental  cause,  the  defendants 
are  Hable."  Followed,  Hull  v.  Kansas 
City,  54  Mo.  598. 

1  Bliss  V.  Wilbraham,  8  Allen, 
564;  Foggz'.  Nahant,  106  Mass.  278; 
Babson  z/.  Rockport,  loi  Id.  93;  and 
see  Illinois  Central  R.  Co.  v.  Buckner, 
28  111.  299.  Thus,  where  the  judge 
instructed  the  jury  that  if  plaintiff, 
while  driving  with  ordinary  care  such 
a  horse  as  a  man  might  reasonably 
drive  on  an  ordinarily  safe  highway, 
suffered  injury  on  account  of  a  defect 
in  the  highway,  and  would  not  have 
suffered  mjury  but  for  such  defect,  he 
was  entitled  to  recover,  '.'  although  the 
action  of  the  horse,  from  some  vicious 
habit  occasionally  operating,  might 
have  contributed  to  the  result,"  it  was 
held  that  the  last  clause  of  this  instruc- 


tion was  erroneous  (Murdock  v.  War- 
wick, 4  Gray,  178).  Evidence  of  the 
previous  bad  behavior  of  the  horse  is 
admissible  to  show  negligence  on 
plaintiff's  part  (Dennett  v.  Wellington, 
15  Maine,  27).  Where  a  traveler's 
horse  became  unmanageable  by  reason 
of  being  taken  sick,  and,  ceasing  to 
obey  the  rein,  bore  to  one  side  of  the 
road,  in  spite  of  the  efforts  of  the  driver 
to  stop  him,  and  after  continuing  on 
in  that  way  for  several  rods,  pitched 
over  an  unfenced  embankment  on  the 
side  of  the  road,  the  town  was  held 
not  liable,  because,  for  all  that  ap- 
peared, the  accident  would  not  have 
occurred  if  the  horse  had  been  con- 
trollable (Titus  V.  Northbridge,.  97 
Mass.  258:  Horton  v.  Taunton,  Id. 
266,  note).  But  a  horse  is  not  to  be  con- 
sidered uncontrollable  because  it  mere- 
ly shies  or  starts,  or  is  momentarily  out 
of  control  of  the  driver  (lb.;  Babson 
V.  Rockport,  Id  Mass.  93 ;  Houfe  v. 
Fulton,  29  Wise.  296);  seea»/'«,  §  355. 
Where  gentle  but  spirited  horses,  being 
left  for  a  moment  in  a  road  near  an 
unguarded  embankment,  backed  over 
it  with  the  driver  clinging  to  their  bits, 
Held,  to  be  a  question  for  the  jury 
whether  his  loss  of  control  was  more 
than  momentary,  or  was  so  complete 
as  to  relieve  the  town  from  liability 
(Britton  v.  Cummington,  107  Mass. 
347). 

2  Jackson  v.  Bellevieu,  30  Wise. 
250;  Tucker  v.  Henniker,  41  N.  H. 
317;  see  Thompson,  Negl.  1085. 
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§  379-  Unskillful  driving  contributory  negligence.— Un- 
skillfulness  on  the  part  of  the  driver  in  the  manage- 
ment of  his  horse/  or  violent  driving,^  will  preclude  him 
from  a  recovery,  if  contributing  to  the  injury.^  Where, 
however,  a  driver's  reins  become  accidentally  crossed,  and 
the  horse  is  guided  out  of  the  way,  the  court  will  not 
say,  as  matter  of  law,  that  the  driver's  negligence  con- 
tributed to  the  injury.*     In  driving  a  horse  not  entirely 


^  Peoria  Bridge  Asso.  v.   Loomis, 
20  111.  235 ;  Cassedy  v.  Stockbridge,  21 
Verm.    391     [jury    must    determine 
whether  driver's  intoxication  contrib- 
uted to   his  injury].       See  Alger  v. 
Lowell,  3  Allen,  402 ;  Stuart  v.  Mac- 
hias  Port,  48  Maine,  477 ;  Hershey  v. 
Millcreek,  [Penn.]   9    Atl.  Rep.  452. 
Permitting  a  woman  to  drive  a  horse 
is  not  conclusive  evidence  of  want  of 
ordinary  care   (Cobb  v.  Standish,   14 
Maine,  198;    Bigelow  v.  Rutland,    4 
Cush.  247 ;  Babson  v.  Rockport,  loi 
Mass.  93;  Blood  ?/.  Tyngsborough,  103 
Id.  509;  Snow  V.  Provincetown,  120  Id. 
580;   Hassenyer  v.    Railroad  Co.,  48 
Mich.  205 ;  Daniels  v.  Clegg,  28  Id. 
33).     The  defendant  placed  lime  rub- 
bish in  a  highway;    the  dust  blown 
from  it  frightened  plaintiff's  ^lorse  and 
nearly  carried  him  into  contact  with  a 
passing  wagon,  in  avoiding  which  he 
unskillfully  drove  over  other  rubbish 
placed  in  the  road  by  another  person, 
and  was  overthrown  and  hurt.     Held, 
that  plaintiff  could    not  recover,  the 
proximate  cause  of  the  damage  being 
his  own    unskillfulness    (Flower    v. 
Adam,  2  Taunt.  314).    Where  plaint- 
iff's horses  ran  away,   and  he  was 
thrown  out  at  a  defective  crossing, 
and  one  of  the  horses  had  often  run 
away    before,     the    question    of   his 
negligence  in  driving  such  horses  is 
for  the  jury  (Centralia  v.  Scott,  59  111. 
129). 

*  Butterfield  v.  Forrester,  1 1  East, 


60.      But  the  court  cannot  say,  as 
matter  of  law,  that  a  competent  driver 
is  in  fault  for  driving  ten  miles  an 
hour,  at  night,  over  a  road  which  was 
clear  when  he  went  over  it  an  hour 
previously  (Reed  v.  Deerfield,  8  Allen, 
522).     The  plaintiff  received  an  injury 
by  the  springing  of  a  bridge  occasioned 
by  driving  at  a  trot,  when  by  statute 
he  had  no  right  to  drive  faster  than  a 
walk.     The  bridge  was  good  and  suf- 
ficient except  in    the    matter  of    its 
springing  when  driven  upon  at  a  trot. 
Held,   that  the  town   was   under  no 
legal  obligation  to  provide  a   bridge 
sufficient  for    such    use    (Abbott    v. 
Wolcott,  38  Verm.  666).     In  Heland 
V.  Lowell  (3  Allen,  407),  it  was  held 
that  one  who  was  driving  faster  than 
a  by-law  allowed,  could  not  recover 
for  an  injury  caused  by  a  defect  in  the 
road,  although  it  did  not  appear  that 
his  fast  driving  contributed  to  his  in- 
jury.   See  Hill  v.  Seekonk,  119  Mass. 
85;    Hall    V.   Ripley,   119    Id.    135. 
While  driving  in    one  direction,  and 
looking  and    talking    to    persons    in 
another,  the  driver  came  in  contact 
with  a  child's  swing  suspended  be- 
tween the  sidewalk  and  the  roadway, 
Held,   he  was  guilty  of  contributory 
negligence  (Tuffree  v.  State    Center, 
57  Iowa,  538). 

»  Bakers/.  Portland,  58 Maine,  199; 
Reed  v.  Deerfield,  8  Allen,  522 ;  Clark 
V.  Lockport,  49  Barb.  580. 

'  Bigelow  z/.  Rutland,  4  Cush.  247 ; 
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gentle  and  manageable,  it  is  said  that  more  than  ordinary 
caution  is  required  of  the  driver  in  passing  an  object  calcu- 
lated to  frighten  horses.^  In  hitching  a  horse  in  the  street 
ordinary  care  is  required,  and  if,  notwithstanding  such  care, 
the  horse  gets  loose,  and,  while  straying  on  the  highway,  is 
injured  by  a  defect  therein,  the  owner  may  recover  dam- 
ages. **  The  fact  that  the  plaintiff,  at  the  time  he  was  in- 
jured, was  driving  on  the  wrong  side  of  the  road  in  viola- 
tion of  the  statute,  is  competent  evidence  of  his  negligence, 
but  is  not  conclusive  of  such  negligence,  and  does  not,  as 
matter  of  law,  defeat  his  action;  *  but  driving  in  violation 
of  the  law  of  the  road  is  strong  evidence  of  negligence.* 

§380.  Unlawful  weight  of  load.— Where  the  statute  pre- 
scribes that  a  wagon-load  shall  not  exceed  a  certain  weight, 
if  the  load  exceeds  that  weight,  however  insufficient  the 
highway  may  be,  or  whatever  may  be  the  degree  of  care 
and  prudence  exercised,  and  however  directly  the  injury 
may  result  from  the  insufficiency  of  the  road,  no  action 
can  be  sustained  against  the  town  whose  duty  it  is  to 
maintain  the  road.* 


S.  p.,  Hull  V.  Kansas  City,  54  Mo.  598  19;  Verrill  v.  Minot,   31   Maine,  299. 

[reins  under  horses  tail].  But  see  Richards  v.  Enfield,  13  Gray, 

1  Dimock  v.  Suffield,  30  Conn.  344;  Cummings  z/.  Center  Harbor,  57 
129;  see  Dennett  v.  Wellington,  15  N.  H.  17.  It  is  not  negligence /,?/■  f« 
Maine,  27 ;  Titus  v.  Northbridge,  97  to  leave  a  horse  unfastened  in  the 
Mass.  258 ;  Stone  v.  Hubbardston,  100  street,  if  the  driver  is  so  near  that  he 
Id,  49 ;  Houfe  v.  Fulton,  29  Wise.  297 ;  may  reasonably  expect  to  control  him 
Pittsburgh,  &c.  R.  Co.  v.  Taylor,  104  by  his  voice,  or  to  reach  him  before  he 
Penn.  St.  306.  An  instruction  to  the  can  escape  (Wasmer  v.  Delaware, 
jury,  asked  by  the  defendant,  a  turn-  &c.  R.  Co.,  80  N.  Y.  212). 

pike  company,  to  the  effect  that,  even  »  Damon  v.  Scituate,  119  Mass. 

if  it  were  negligent,  yet  if  plaintiff  was  66. 

driving  a  fractious  horse,  or  was  un-  *  Larrabee  v.  Sewall,   66  Maine, 

able  to  control  his  horse  because  of  a  376,  381 ;  Tuttle   v.    Lawrence,    119 

weakness  of  his  arm,  he  was,  not  en-  Mass.  276.    See  chapter  on  Driving 

titled  to  recover,  Held,  properly  re-  and  Riding, /ojA 

fused  (Baltimore,  &c.  Turnpike  Co.  v.  s  Howe  v.  Castleton,    25    Verm. 

Cassell,  66  Md.  418).  162.    In  determining  what  constitutes 

2  Tallahassee  e/.  Fortune,  3  Fla.  the    "load,"    within    the     meaning 
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§  381.  Sunday  traveling.— As  already  stated  {ante,  §  104), 
the  construction  given  to  the  statutes  of  Maine,  Massa- 
chusetts and  Vermont,  by  the  respective  courts  of  those 
states,  by  which  a  traveler  on  Sunday,  except  from  neces- 
sity or  charity,  is  precluded  from  recovering  for  injuries 
suffered  from  defects  in  the  highway,  has  no  apphcation 
in  other  states.^ 

§  382.  Burden  of  proof.— To  render  a  town  liable  for  in- 
juries caused  by  a  defect  in  a  highway,  it  must  appear 
affirmatively,  and  the  burden  of  proof  is  on  the  plaintiff  to 
show,  that  the  road  was  a  highway,^  that  the  defect  actu- 
ally existed,  that  the  defendant  was  in  fault  for  not  repair- 
ing, and  that  the  plaintiff's  injuries  were  caused  by  such 
defect*  To  prove  such  defect  as  existing,  it  has  been  held 
not  enough  to  show  that  another  person,  before  the  injury 


of  the  statute,  reference  is  to  be  had 
only  to  the  material  placed  upon  the 
carriage,  and  not  the  carriage  itself, 
or  to  anything  used  or  employed 
simply  as  means  by  which  the  removal 
or  transportation  of  the  material  is 
effected  (lb.).  In  Massachusetts  and 
Maine,  towns  are  not  liable  for  injuries 
to  a  traveler  by  a  defect  in  the  high- 
way, where  the  weight  of  his  load,  ex- 
clusive of  the  carriage,  exceeds  six 
tons.  In  Vermont,  the  load  must  not 
exceed  ten  thousand  pounds,  exclusive 
of  the  carriage.  In  New  Hampshire, 
towns  are  not  liable  unless  the  felloes 
of  the  plaintiff's  carriage,  if  two 
wheeled,  are  at  least  five  inches  wide, 
and  if  four  wheeled,  at  least  three  and 
a  half  inches  wide ;  and  the  load  must 
not  exceed,  exclusive  of  the  carriage, 
five  tons.  There  are,  doubtless, 
similar  statutes  in  other  States.  In 
New  York,  if  any  person  transport  or 
drive  a  traction  engine,  weighing  four 
tons  or  more,  over  a  bridge,  the  town 
is  not  liable  for  any  injury  to  his  per- 


son or  property  caused  by  the  breaking 
of  the  bridge  (L.  1887,  c.  526). 

1  Platz  V.  Cohoes,  89  N.  Y.  219; 
PioUet  V.  Simmers,  106  Penn.  St.  95, 
and  many  other  cases  collected  under 
§  104,  ante.  See  also  Beach,  Contr. 
Negl..§8i. 

2  See  ante,  %  333. 

'  The  plaintiff  must  not  only  show 
such  want  of  repairs,  but  his  injury 
thereby,  in  order  to  make  qxAz.  prima 
facie  case  (Lester  v.  Pittsford,  7 
Verm.  158;  see  Perkins  v.  Concord 
R.  Co.,  44  N.  H.  225).  On  the  general 
subject  of  evidence  in  cases  of  negli- 
gence, see  ante,  §§  57-60;  and  Ab- 
bott's Trial  Evidence,  582.  Where  a 
traveler's  horse  sickened  and  died 
shortly  after  receiving  the  alleged  in- 
jury from  a  defect  in  the  highway, 
proof  of  the  perfect  health  of  the 
horse  up  to  the  time  of  the  accident 
will  not  throw  the  burden  upon  the 
town  to  prove  that  the  death  was  not 
caused  by  the  defect  in  the  road  (Lib- 
bey  V.  Greenbush,  20  Maine,  47). 
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complained  of,  received  a  similar  injury,  at  or  near  the 
same  place,  and  from  the  same  alleged  defect.^  It  is  gener- 
ally held,  however,  that  where  the  sufficiency  or  safety  of 
an  instrument,  which  is  claimed  to  have  caused  the  acci- 
dent, is  in  issue,  evidence  of  similar  accidents  resulting 
from  the  same  cause  is  competent.^  To  show  the  general 
bad  condition  of  the  road,  its  condition  in  the  immediate 
vicinity  of  the  place  where  the  accident  occurred  is 
competent.*  It  is  very  generally  held  that  precautions 
taken,  or  repairs  made,  subsequent  to  an  accident,  do  not 
involve  an  admission  that  prior  precautions  were  insuf- 
ficient: hence  such  subsequent  precautions  are  inadmissible 
to  show  prior  negligence.*     Where  the  injury  complained 


*  Collins  V.  Dorchester,  6  Cush. 
396.  But  a  witness  testifying  as  to 
the  condition  of  the  walk  may  testify, 
as  showing  how  he  came  to  know  its 
condition,  to  having  fallen  there  him- 
self (Pomfrey  v.  Saratoga  Springs,  104 
N.  Y.  459).  See  Packard  v.  New 
Bedford,  9  Allen,  200.  The  jury  are 
not  to  infer  a  defect  in  the  highway  at 
a  particular  time  and  place,  merely 
from  the  fact  that  an  injury  was  sus- 
tained at  that  time  and  place;  but 
they  may  take  that  fact  into  considera- 
tion, in  connection  with  the  other  facts 
of  the  case  (Church  v.  Cherryfield,  33 
Maine,  460;  Sherman  v.  Kortright,  52 
Barb.  267).  Nor  is  the  fact  that  a 
large  number  of  persons  had  passed 
over  a  footway  without  accident,  com- 
petent evidence  that  the  footway  was 
not  a  nuisance  (Temperance  Hall 
Asso.  V.  Giles,  33  N.  J.  Law,  260). 
S.  P.,  Bauer  v.  Indianapolis,  99  Ind. 
56. 

"■  Wooley  V.  Grand  Street,  &c.  R. 
Co.,  83  N.  Y.  121  [plaintiff's  sleigh 
upset  by  striking  a  street  -  railroad 
switch];  Quinlan  v.  Utica,  11  Hun, 
217;  aff'd,  74  N.  Y.  603;  Higley  v. 
Gilmer,  3  Mont.  90 ;  Todd  v.  Rowley, 


8  Allen,  51;  Donnelly  v.  Fitch,  136 
Mass.  558;  Hogan  v.  Northfield,  56 
Verm.  721. 

"  Cox  V.  Westchester  Turnpike  Co., 
33  Barb.  414.  In  Ruggles  v.  Nevada 
(63  Iowa,  185),  however,  it  was  held 
error  to  show  that  the  walk  was 
visibly  out  of  repair  in  the  "locality" 
near  where  the  accident  occurred. 
See  Grand  Rapids  v.  Wyman,  46 
Mich.  516.  Evidence  of  the  condi- 
tion of  the  sidewalk  immediately  after 
the  accident  is  admissible  to  show 
what  the  condition  was  at  the  time 
when  the  accident  happened  (Abilene 
V.  Hendricks  [Kans.],  13  Pac.  Rep. 
121). 

*  Nalley  v.  Hartford  Carpet  Co., 
51  Conn.  524;  Dale  v.  Delaware,  &c. 
R.  Co.,  73  N.  Y.  468;  Dougan  v. 
Champlain  Trans.  Co.,  56  Id.  l;  Baird. 
■u.  Daly,  68  Id.  547 ;  Payne  v.  Troy, 
&c.  R.  Co.,  9  Hun,  526;  Morrell  v. 
Peck,  24  Id.  37 ;  Sewell  v.  Cohoes,  1 1 
Id.  630;  Morse  v.  Minneapolis,  &c. 
R.  Co.,  30  Minn.  465  ;  Couch  v.  VV^at- 
son  Coal  Co.,  46  Iowa,  17;  Hudson  v. 
Chicago,  &c.  R.  Co.,  S9  Id.  581; 
Cramer  v.  Burlington,  45  Id.  627. 
The  rule  is  otherwise  in  Pennsylvania 
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of  was  occasioned  by  an  obstruction  placed  in  the  street 
by  defendant,  the  burden  is  on  him  to  show  that  the  ob- 
struction was  not  illegal,  or  was  in  consequence  of  a 
reasonable  necessity,^  Where  an  owner  lawfully  main- 
tains an  area  or  vault  under  a  sidewalk,  and  it  is  left  open 
at  night,  whence  an  injury  results,  the  burden  of  proof  is 
upon  the  injured  party  to  show  negligence  on  the  part  of 
the  owner.'* 

§  383.  Damages.— As  a  general,  if  not  invariable,  rule, 
no  exemplary  damages  can  be  recovered  from  a  town, 
county,  or  municipal  corporation,  for  a  defect  in  a  high- 
way ;  ^  the  damages  should  be  compensatory  only.^  The 
statutes  which  itnpose  a  liability  upon  towns  for  injuries 
caused  by  defects  in  their  highways,  generally  limit  the  re- 
covery to  the  actual  and  direct  damage  to  person  and 
property.  A  party's  entire  damages,  therefore,  however 
disastrous  they  may  be,  are  not  necessarily  recoverable. 
Thus  where,  as  in  Maine,  a  person  can  recover  only  for 
"any  bodily  injury,"  or  "any  damage  in  his  property,"  it  is 
held  that  the  word  property  means  property  m  rem, — 
some  article,  the  value  of  which  is  destroyed  or  diminished. 
Therefore,   a   mere  loss  of  one's  time,  or  increase  of  ex- 

(Pennsylvania  R.  Co.  v.  Henderson,  Streets  and  sidewalks  are  presumed 

51  Penn.  St.  315;  McKee  v.  Bidwell,  to  be  free  from  obstructions  for  the 

74  Id.  218  [defendant,  after  accident,  full  width,  and  if  a  person  is  injured 

placed  a  light  at  the  opening  of  eel-  by  reason  of  excavations  in  them,  he  is 

lar]).     See  Martin  v.  Towle,  59  N.  H.  not  bound  to  show  ordinary  care,  un- 

31;  Galveston,  &c.  R.  Co.  v.  Evansich,  less  the  defendant  shows  that  the  ex- 

63  Tex.  54.     On  an  issue  whether  a  cavation  was  guarded  by  a  light  or 

landlord  or  his  tenant  were  bound  to  railing,  or  in  some  other  way,  to  warn 

repair  a  platform  in  front  of  a  shop,  it  the  public  of  the  danger  (Durant  v. 

is  competent  to  show  that,  after  an  in-  Palmer,  29  N.  J.  Law,  544). 
Jury  caused  by  a  defect  therein,  the  ^  Beatty  v.  Gilmore,  16  Penn.  St. 

landlord  repaired  it,  as  an  admission  463 ;  Bush  v.  Johnston,  23  Id.  209. 
that  it  was  his  duty  to  keep  the  plat-  '  Chicago  v.  Martin,  49  111.  241 : 

form  in  repair  (Readman  v.  Conway,  Chicago  v.  Langlass,  52  Id.  256. 
126  Mass.  374).  *  Wilson  v.  Granby,  47  Conn.  59. 

>  Wood  V.   Mears,    12  Ind.  515.  See  chapter  on  Damages, /w^. 
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penses,*  or  loss  of  the  use  of  property  while  it  is  being  re- 
paired *  is  not  recoverable.  Prospective  earnings  of  a  minor 
child,  or  the  expense  of  medical  attendance  upon  such  child, 
are,  in  Maine,  not  recoverable  by  a  father,^  and  the  same 
doctrine  is  maintained  in  Connecticut  and  Massachusetts, 
where  the  statutes  provide  for  the  recovery  of  damages  for 
an  injury  "to  the  person  or  property,"*  But,  under  the 
Vermont  statute,  which  declares  "  any  special  damage  "  re- 
coverable, a  father  may  recover  for  the  loss  of  the  services 
of  a  minor  son,  and  the  expense  of  curing  him  of  injuries 
caused  by  a  defective  road.^ 

§  384.  Action  over.— We  have  already  pointed  out  that 
a  municipal  corporation  which  has  been  compelled  to  pay 
damages  for  injuries  caused  by  the  unlawful  use  of  a  high- 
way by  a  third  person,  has  a  remedy  over  against  such  per- 
son for  the  damages  with  which  it  has  been  charged,  if 


'  Weeks  v.  Shirley,  33  Maine,  271; 
Brown  v.  Watson,  47  Id.  161 ;  see 
State  V.  Hewett,  31  Id.  396,  ipo. 

2  McLaughlin  v.  Bangor,  58 
Maine,  398. 

"  Reed  v.  Belfast,  20  Maine,  246. 
As  to  the  words  "bodily  injury,"  in 
the  Maine  statute,  they  have  been  held 
to  embrace  bodily  pain  ;  and  the  loss 
of  time,  and  the  expense  incurred  in 
effecting  a  cure,  are  recoverable  (Ver- 
rill  V.  Minot,  31  Maine,  299;  Mason  v. 
Ellsworth,  32  Id.  271  ;  Sanford  v. 
Augusta,  32  Id,  536).  And  this  is  also 
the  rule  in  Massachusetts  (Canning  v. 
Williamstown,  i  Cush.  451). 

*■  Chidsey  v.  Canton,  17  Conn. 
475;  Harwood  v.  Lowell,  4  Cush. 
310.  But  in  an  action  by  a  husband 
and  wife  for  an  injury  to  the  wife,  the 
damages  recoverable  may  include  the 
loss  of  her  labor  resulting  from  the  in- 
jury, and  the  expenses  of  a  cure  (San- 
ford V.  Augusta,  32  Maine,  536).  In 
an  action  against  a  town  to  recover 


damages  for  an  injury  received  in  con- 
sequence of  a  defective  highway,  it 
was  held  that  the  defendant  was  li- 
able for  the  increased  damages  (if  any) 
arising  from  the  unskillful  treatment 
of  the  plaintiff  without  any  fault  on 
his  part,  by  a  surgeon  of  ordinary  pro- 
fessional skill  and  knowledge  (Stover 
V.  Bluehill,  51  Maine,  439).  Where 
the  court  charged  the  jury  that,  in  esti- 
mating the  damages  of  the  plaintiff, 
whose  horse  had  been  injured  by  rea- 
son of  the  defective  condition  of  de- 
fendant's bridge,  they  were  not  neces- 
sarily confined  to  the  exact  deteriora- 
tion in  the  horse's  value,  but  inight 
take  into  consideration  the  fact  that 
plaintiff  had  been  put  to  the  necessity 
of  seeking  redress  in  a  court  of  jus- 
tice, though  the  taxable  costs  were 
not  to  be  considered,  the  charge  was 
sustained  (Beecher  v.  Derby  Bridge 
Co.,  24  Conn.  491). 

"  Bailey  v.  Fairfield,  Brayt.  126. 
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there  was,  on  the  part  of  the  corporation,  no  affirmative 
fault  contributing  to  the  injury.^  On  the  same  principle, 
one  who  maintains  in  a  pavement  a  hatchway,  which  is 
rendered  unsafe  by  the  interference  of  a  third  person,  so 
that  a  traveler  on  the  street  falls  into  it,  may  recover  from 
such  third  person  the  damages  he  has  been  compelled  to 
pay  the  person  so  injured,''  In  the  New  England  states 
the  theory  is,  that  there  is  no  necessary  privity  between  a 
traveler  on  a  highway  and  any  one  but  the  town.  If  the 
highway  is  rendered  unsafe  or  inconvenient  by  the  acts  of 
a  third  person,  the  town  is  nevertheless  liable  to  a  traveler 
who  is  injured  thereby ;  but  the  town,  on  being  sued  by 
the  traveler,  may  notify  the  party  causing  the  defect  of  the 
fact,  and  require  him  to  defend  the  action.  If  a  recovery 
is  had  against  the  town,  the  statute  gives  it  a  right  of 
action  over  for  the  amount  thereof  against  the  party  by 
whose  wrongful  act  the  injury  complained  of  was  occa- 
sioned.* In  New  Hampshire,  and,  perhaps,  in  some  of  the 
other  New  England  states,  the  statute  provides  a  remedy 
over  by  the  town  against  its  officers,  through  whose  negli- 
gence the  defect  was  not  remedied.*  Under  the  Maine 
statute,  it  has  been  held  that  the  town  may  recover,  in 
addition  to  the  damages  which  it  had  been  compelled 
to  pay,  all  the  costs  and  reasonable  expenses  incurred 
in  the  suit  against  it  by  the  injured  person.®     In  New 

1  See  ante,  %   301 ;    also    Seneca  Gardiner,  35  Maine,  247.     A  town  is 

Falls  V.  Zalinski,  8  Hun,  571 ;  Willey  not  precluded  by  one  recovery  against 

V.  Ellsworth,  64  Maine,  57 ;  Woods  v.  one  person  for  damages  sustained  by 

Groton,  in  Mass.  357;    Prentiss  v.  his  neglect  from  all  future  recovery 

Boston,  112  Id.  43.  for  damages  sustained  by  the  same 

*  Churchill  v.  Holt,  127  Mass.  165 ;  neglect,    if    the    damage    is    several 

S.  C,  131  Id.  67.  (Newbury  v.  Conn.,  &c.  R.  Co.,  25 

3  Milford  V.   Holbrook,  9   Allen,  Verm.  377). 
17;    Lowell  V.  Short,  4  Cush.   275;  *  Patterson  z/.  Colebrook,  29  N.  H. 

Lowell  V.  Boston  &  Lowell  R.  Co.,  94. 

23  Pick.  24;  Winship  v.  Enfield,  42  ^  Veazie  v.  Penobscot  R.  Co.,  49 

N.  H.  197;    Hooksett  v.  Amoskeag,  Maine,  119. 
&c.  Co.,  44  Id.  105;  Monmouth  v. 
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Hampshire,  however,  the  remedy  is  limited  to  the  dam- 
ages and  costs  actually  paid  the  injured  party,  and  neither 
the  expenses  of  defending  the  suit,  nor  of  removing  the 
incumbrance  causing  the  injury,  can  be  recovered  by  the 
town.^ 

^  Littleton  v.  Richardson,  32  N.  standing  its  own  fault  in  neglecting 
H.  59.     In  that  case  it  was  held  that  to  repair  the  highway  may  have  con- 
under  the  New  Hampshire  statute  a  tributed  to  the  injury, 
town  is  entitled  to  recover,  notwith- 
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§  385.  Turnpikes  are  highways. — A  turnpike  is  a  public 
highway,  established  by  public  authority,  for  public  use, 
and  is  regarded  as  a  public  easement.  The  only  differ- 
ence between  this  and  a  common  highway  is,  that  in- 
stead of  being  made  in  the  first  instance  at  the  public 
expense,  it  is  authorized  and  laid  out  by  public  authority, 
and  made  at  the  expense  of  individuals,  and  the  cost  of 
construction  and  maintenance  is  reimbursed  by  a  toll, 
levied  for  that  purpose  by  public  authority,*  every  person 
having  the  right  to  use  it  for  travel,  subject  only  to  the 
payment  of  toll. 

§  386.  Duty  as  to  maintenance  of  road.— In  considera- 
tion of  the  right  to  collect  such  tolls,  the  proprietors  of 
the  road  undertake  to  exercise  ordinary  care  and  dili- 
gence in  keeping  it  in  such  a  state  of  repair  that  it  may  be 
traveled  with  safety  to  life  and  property.^     In  the  absence 

1  Commonwealth  v.  Wilkinson,  16  same  is  true  of  plank-roads  (Fort  Ed- 
Pick.  17s,  per  Shaw,  C.  J.  See,  also,  ward,  &c.  Plank-road  Co.  v.  Payne, 
Buncombe  Turnp.  Co.  v.  Baxter,  10  17  Barb.  567;  Benedict  v.  Goit,  3 
Ired.  Law,  222 ;  Clarksville,  &c.  Barb.  459 ;  Plank-road  Co.  v.  Thomas, 
Turnp.  Co.  v.  Atkinson,  I  Sneed,  20  Penn.  St.  91;  Plank-road  Co.  v. 
426;  Louisville,  &c.  Turnp.  Co.  v.  Ramage,  Id.  95;  Plank-road  Co.  v. 
Nashville,  &c.  Tump.  Co.,  2  Swan,  Rineman,  Id.  99). 
282;  Turnpike  Road  v.  Brosi,  22  2  Townsend  w.  Susquehanna  Turn- 
Penn.  St.  29;  Stormfeltz  v.  Turnp.  pike  Co.,  6  Johns.  90;  People  v. 
Co.,  13  Id.  5SS;  Sturtevant  v.  Ply-  Hillsdale  Turnp.  Co.  23  Wend.  254; 
mouth  Co.,  12  Mete.  7;  Mathews  v.  Goshen,  &c.  Turnp.  Co.  v.  Sears,  7 
Winooski  Turnp.  Co.,  24  Verm.  480;  Conn.  86;  Wilson  v.  Susquehanna 
Heath  v.  Barman,  49  Barb.  496.    The  Tump.   Co.,  21   Barb.  68;  Frankfort 
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of  a  statute  imposing  upon  the  company  an  absolute  liabil- 
ity, it  is  not  a  warrantor  of  the  safety  of  its  road,  but,  like 
a  municipal  corporation,  is  held  to  the  exercise  of  ordinary 
care  and  skill  only  ^  in  the  construction  and  management  of 
its  roads,  bridges  and  toll-gates  ;  ^  and  it  is  liable  to  any  per- 
son suffering  damages  from  its  failure  to  exercise  such  care 
and  skill.'     Its  want  of  funds  is  no  excuse  for  a  failure  to 


Bridge  Co.  v.  Williams,  9  Dana,  403; 
Grigsby  v.  Chappell,  5  Rich.  Law, 
443;  Ward  V.  Newark,  &c.  Tump. 
Co.,  I  Spencer,  323;  People  v.  Ply- 
mouth Plank-road  Co.,  32  Mich.  248 ; 
Franklin  Tump.  Co.  v.  Crockett,  2 
Sneed,  263;  Baltimore,  &c.  Tump. 
Co.  V.  Cassell,  66  Md.  418;  Balti- 
more, &c.  Tump.  Co.  V  Crowther, 
63  Md  558;  Brookville  Tump.  Co. 
V.  Pumphrey,  59  Ind.  78;  Zuccarello 
V.  Nashville,  &c.  R.  Co.,  3  Baxt.  364. 

*  Townsend  v.  Susquehanna,  &c. 
Tump.  Co,  6  Johns.  90;  Tift  v. 
Towns,  53  Geo.  47;  Murfreesboro', 
&c.  Co.  V.  Barrett,  2  Cold.  508,  and 
cases,  supra.  It  is  liable  to  indict- 
ment for  a  defect  in  the  road  (Syra- 
cuse, &c.  Plank-road  Co.  v.  People,  66 
Barb.  25 ;  Kimbrough  v.  State,  10 
Humph.  97). 

2  The  toll-gate  keeper  shut  the 
gates  at  an  unusual  hour  of  the  night 
and  placed  a  bar  in  its  place,  not 
easily  discernible  in  the  dark,  against 
which  plaintiff'^  horse  being  driven 
was  killed.  Held,  company  liable 
(Dudley  v.  New  Orleans  Canal  Co., 
5  La.  Ann.  297). 

*  Their  liability  for  damages  occur- 
ring to  travelers  from  defects  in  their 
road  or  its  management,  is  said  to  be 
analogous  to  that  of  a  railroad  com- 
pany which  undertakes  to  carry  for 
fare,  which  is  another  name  for  toll 
(Davis  V.  Lamoille,  &c.  Plank-road 
Co.  27  Verm.  602) ;  but  it  is  difficult 
to  see  hov,'  a  road  or  bridge  company 


can  be  considered  in  the  light  of 
common  carriers  '  (see  Frankfort 
Bridge  Co.  v.  Williams,  9  Dana,  403). 
The  liability  is  more  like  that  of  a 
canal  company.  In  Parnaby  v.  Lan- 
caster Canal  Co.  (II  Ad.  &  El.  223) 
it  was  held  that  a  canal  company, 
making  a  canal  for  their  profit,  and 
opening  it  to  the  public  upon  the 
payment  of  tolls,  were  bound  at  com- 
mon law, ' '  not  perhaps  to  repair  the 
canal,  or  absolutely  to  free  it  from  ob- 
structions, but  to  take  reasonable  care, 
so  long  as  they  keep  it  open  for  the 
public  use,  of  all  who  may  choose  to 
navigate  it,  that  they  may  navigate 
without  danger  to  their  lives  or  prop- 
erty." And  the  company  were  held 
liable  to  plaintiff,  whose  boat,  in  nav- 
igating the  canal,  ran  foul  of  a  sunken 
boat,  and  was  damaged.  Tindal,  C. 
J.,  placed  _  the  company's  liability  on 
the  same  principle  which  makes  a 
shop-keeper,  who  invites  the  public  to 
his  shop,  liable  for  neglect  in  leaving  a 
trap-door  open  without  any  protection, 
by  which  his  customers  suffer  injury. 
A  company  which  places  a  pile  of 
stones  beside  its  road,  likely  to 
frighten  horses,  and  neglects  to  remove 
it,  after  notice;  Held,  liable  for  injury 
from  a  horse  being  frightened  thereat 
(Eggleston  v.  Col.  Tump.  Co.,  82  N. 
Y.  278).  When  a  plank-road  company 
is  lawfully  constructing  its  road  on  the 
site  of  a  highway,  its  duty  of  reason- 
able care  in  keeping  it  safe,  is  the 
same  as  that  of  road  officers  when 
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keep  the   road  in  repair,  so  long  as  it  is  kept  open  for 
travel.^ 

§387.  Statutory  liability  for  non-repair. -In  Massachu- 
setts and  Vermont,  and,  perhaps,  in  some  other  states,  turn- 
pike companies  are  made  liable  by  statute  for  all  damages 
happening  to  travelers  from  want  of  repair  of  their  roads. 
Under  such  a  statute,  a  turnpike  company  becomes  an  in- 
surer of  the  safe  condition  of  its  road,  and  is  responsible  even 
for  latent  defects  in  it.^  Whenever  the  danger  to  travel 
results  from  general  decay,  and  is  not  open  and  visible  to 
all,  the  company  is  responsible,  so  long  as  it  takes  toll.® 
It  has  been  held  that,  under  such  a  statute,  the  com- 
mon-law remedy  by  action  for  damages  is  taken  away,  and 
that  the  action  can  be  maintained  only  by  a  person  from 
whom  toll  is  demandable.*  But  it  is  well  settled  that  the 
common-law  remedies  of  indictment*  and  action  on  the 


repairing  highways  (Ireland  v.  Oswe- 
go, &c.,  Plank-road  Co.,  13  N.  Y.  526 
[failing  to  guard  against  dangerous 
precipice]). 

'  Waterford,  &c.  Tump.  Co.  v. 
People,  9  Barb,  161.  This  case  was 
an  indictment  for  non-repair  of  a  turn- 
pike. As  to  the  defense  of  want  of 
funds,  the  court  say:  "The  want  of 
funds  affords  no  legal  excuse  to  the 
defendants.  By  accepting  their  char- 
ter, they  impliedly  engaged  to  fulfill  all 
the  duties  thereby  imposed.  A  neglect 
of  those  duties  subjected  them  to  an 
indictment;  and  their  poverty  as  a 
corporation  is  no  more  a  defense  than 
the  poverty  of  an  individual  is  a  de- 
fense to  an  action  for  a  breach  of  con- 
tract, or  to  an  indictment  for  a  crime." 

2  Johnson  v.  Salem  Tump.  Corp., 
109  Mass.  522;  Yale  v.  Hampden,  &c. 
Tump.  Co.,  18  Pick.  357;  see  Davis 7/. 
Lamoille  Plank-road  Co.,  27  Verm.602. 

8  Randall  v.  Cheshire  Turnp.  Co., 
6  N.  H.  147.     In  that  case  the  com- 


pany's officer  warned  a  traveler  about 
to  cross  a  bridge  that  it  was  unsafe 
and  that  he  had  better  take  another 
route.  Held,  the  company  was  liable 
for  an  injury  to  the  traveler  from  a 
defect  in  the  bridge.  "It  is  not 
enough  that  they  give  notice  that 
there  is  danger ;  they  must  give  notice 
that  there  is  danger  for  which  they 
will  not  be  answerable,  and  must 
refuse  to  take  toll." 

"  Williams  v.  Hingham  Turnp. 
Co.  4  Pick.  341.  In  Vermont,  it  has 
been  held  that  where,  under  its  char- 
ter, a  turnpike  company  was  made 
liable  to  pay  "  all  damages  "  happen- 
ing to  any  person  from  whom  toll 
was  demandable,  arising  from  want 
of  repair  of  the  road,  the  liability  of 
the  company  was  co-extensive  with 
that  of  towns  (Baxter  v.  Winooski 
Turnp.  Co.,  22  Verm.  114). 

5  .Susquehanna,  &c.  Turnp.  Co.  v. 
People,  15  Wend.  267;  see  Waterford 
&c.  Turnp.  Co.  v.  People,  9  Barb.  161 ; 
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case^  are  not  taken  away  by  a  statute  which  imposes  a  pen- 
alty or  fine  for  non-repair.  The  responsibility  for  the  non- 
repair of  a  turnpike  is  sometimes,  as  in  New  York,  placed, 
by  the  act  of  incorporation,  upon  the  officers  of  the  com- 
pany. In  a  case  where  the  charter  of  a  turnpike  company 
declared  that  every  neglect  to  preserve  the  road  in  good 
repair  should  be  deemed  a  misdemeanor  by  the  president 
and  individual  directors,  for  the  time  being,  of  the  com- 
pany, the  directors  were  held  severally,  as  well  as  jointly, 
liable  to  indictment.^ 

§  388.  Re-appropriation  of  road  by  the  public. — The  duty 
to  repair  a  turnpike  continues  until  the  highway  has  been 
appropriated  by  the  public  in  conformity  with  law.^  In 
Connecticut  the  extreme  doctrine  is  maintained  that  a 
turnpike  company  is  liable  for  the  non-repair  of  its  road 
until  the  company  is  dissolved,  or  at  least  until  the  road 
has  been  abandoned  so  long  as  to  furnish  a  presumption 
of  its  legal  dissolution.*  But,  in  general,  we  think  a  turn- 
People  V.  Goshen  Tump.  Co.,  11  *  In  Reed  v.  Cornwall  (27  Conn. 
Wend.  597;  Syracuse,  &c.  Plank-road  48),  a  turnpike  company  organized  in 
Co.  V.  People,  66  Barb.  25.  In  the  the  year  1806,  took  a  previously  exist- 
last  case  it  is  held  that  notwith-  ing  highway  into  its  exclusive  control, 
standing  the  provisions  of  the  plank-  and  from  that  time  till  the  year  1846, 
road  act,  authorizing  indictment  and  treated  it  as  a  part  of  its  road,  keep- 
conviction  upon  complaint  of  an  in-  ing  it  in  repair,  and  taking  toll  from 
spector,  after  notice  to  a  director  of  travelers,  all  which  was  done  without 
the  company,  the  company  is  still  objection  from  the  town.  In  1846  the 
liable  to  an  indictment  at  common  turnpike  company  abandoned  the  road, 
law  for  not  keeping  its  road  in  repair.      removed  the  toll-gate,  and  ceased  to 

1  Schuylkill  Nav.  Co.  v.  McDon-  keep  the  road  in  repair;  from  which 
ough,  33  Penn.  St.  73.  See  Pennsyl-  time  to  1854,  the  town  made  what 
vania,  &c.  Canal  Co.  v.  Graham,  63  repairs  were  necessary  upon  it,  and 
Id.  296.  the  road  continued  to  be  used   as  a 

*  Kane  v.  People,  8  Wend.  203 ;  public  highway,  and  was  necessary  to 
3  Id.  63.  But  it  would  seem  that  the  public  convenience.  In  1864,  a 
under  such  an  act  the  directors  are  traveler  was  injured  by  means  of  a 
not  individually  liable,  in  addition  defect  in  the  road,  and  brought  an  ac- 
to  the  fine,  for  the  expenses  of  putting  tion  against  the  town  for  damages, 
the  road  in  repair  (lb.).  Held,  that  the  town  was  not  liable; 

"  Marsh  v.  Branch  Road,  17  N.  that  the  duty  imposed  on  the  turnpike 
H.  444.  company  did  not  cease  when  the  road 
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pike  company  is  bound  to  keep  its  road  in  repair  only  so 
long  as  it  retains  its  management,  and  keeps  it  open  for 
travel.^ 

§  389.  Effect  of  change  of  control  of  road.— The  acquisi- 
tion by  another  of  the  right  to  use  the  road  will  not  nec- 
essarily relieve  from  further  obligation  the  one  originally 
liable  for  its  non-repair.  Thus,  when  the  proprietors  of  a 
bridge  allow  it  to  be  used  by  a  railroad  company,  or  the  latter, 
by  legal  proceedings,  acquires  the  right  to  use  it,  the  proprie- 
tors of  the  bridge  are  still  bound  to  guard  against  dangers 
which  may  arise  from  such  new  use.^     So,  where  the  road 


was  abandoned  by  it,  but  continued 
until  the  company  was  dissolved,  or  at 
least  until  the  abandonment  had  con- 
tinued so  long  as  to  furnish  a  presump- 
tion of  the  legal  dissolution  of  the 
company;  that  the  town  was  not 
estopped,  by  reason  of  its  having  re- 
paired the  road,  from  denying  its 
liability  for  an  injury  occasioned  by  a 
defect  therein ;  that,  under  the  statute 
concerning  highways  and  bridges,  a 
hability  to  keep  the  road  in  repair 
could  not  exist  in  the  town  and  in  the 
turnpike  company  at  the  same  time. 
But  see  Proctor  v.  Andover,  42  N. 
H.  362;  State  V.  Alburgh,  23  Verm. 
262. 

*  See  Ward  v.  Newark,  &c.  Tump. 
Co.,  I  Spencer,  323.  In  New  York, 
if  a  turnpike  remains  impassable,  and 
the  gates  raised,  for  more  than  a  year, 
the  company  is  deemed  to  have  sus- 
pended business  for  that  period,  with- 
in the  meaning  of  the  New  York 
statute  (I  Rev.  Stat.  603),  which 
makes  a  suspension  of  the  ordinary 
business  of  a  corporation  for  one  year 
a  ground  of  dissolution  (People  v. 
Hillsdale,  &c.  Turnp.  Co.,  23  Wend. 
254).  In  1851  the  toll-gates  on  the 
turnpike  were  thrown  open  by  the 
company,  and  after  that  time  the 
Vol.  II— 8 


company  made  no  repairs  upon  the 
road.  In  1853  the  whole  franchise  or 
stock  of  the  company  was  sold  on  ex- 
ecution. Held,  in  an  action  against  the 
town  for  an  injury  to  plaintiff,  caused  in 
1856,  by  the  insufficiency  of  the  portion 
of  the  old  turnpike,  the  town  was 
liable,  there  being  enough  to  show  a 
surrender  of  the  road  by  the  company 
(Barton  v.  Montpelier,  30  Verm.  650). 
See  Bryant  v.  Biddeford,  39  Maine,  193 ; 
Wellsborough,  &c.  Co.  v.  Griffin,  57 
Penn.  St.  417  [company  not  liable  af- 
ter sale  of  its  road  under  foreclosure]. 
2  Peoria  Bridge  Co.  v.  Loomis,  20 
111.  235;  see  Ammerman  v.  Wyoming 
Canal  Co.,  40  Penn.  St.  256  ;  Com- 
monwealth V.  Worcester  Tump.  Co., 
3  Pick.  327.  In  the  last  case,  a 
turnpike  was  laid  out  over  an  old 
county  or  town  road ;  and  it  was  held 
that  the  company  receiving  toll  for 
road  so  laid  out  was  bound  to  keep  it 
in  repair,  and  could  not  object  that  it 
was  not  accepted  as  a  turnpike,  or  that 
it  was  not  of  the  width  required  by 
law.  So  far  as  it  regards  the  public,  an 
agreement  by  the  town  in  which  the 
road  lies  to  keep  it  in  repair  will  not 
release  the  turnpike  company  from  its 
obligation.  The  owner  of  a  bridge 
franchise  contracted  with  a  railroad 
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of  a  turnpike  company  was  occupied  by  a  street  railway, 
the  proprietors  of  which  were  bound  by  law  to  repair  that 
portion  occupied  by  its  tracks,  and  were  also  made  liable 
over  to  the  turnpike  company  for  all  damages  recovered 
against  it  for  defects  in  such  portion,  it  was  held  that  the 
turnpike  company  was  liable  to  a  traveler  injured  on  the 
turnpike  by  driving  upon  a  pile  of  snow  thrown  from  its 
track  by  the  railroad  company.^ 


company  to  build  the  bridge  and  keep 
it  in  repair,  and  he  to  be  entitled  to  all 
tolls,  except  on  the  passengers  and 
freight  of  the  company.  Held,  that 
he  was  liable  for  defects  (Tift  v. 
Towns,  53  Ga.  47).  In  Roxbury  v. 
Worcester  Turnp.  Co.  (2  Pick.  41),  it 
was  held  that  a  town,  having  kept  in 
repair  a  part  of  turnpike  road  laid  out 
over  ancient  county  or  town  road,  can- 
not maintain  an  action  of  assumpsit 
against  the  turnpike  corporation  to  re- 
cover the  expenses  incurred.    In  Bom 


V.  Allegheny,  &c.  Plank-road  Co.  (lor 
Penn.  St.  334),  the  company  was  held 
liable  for  an  injury  which  occurred 
while  the  road  was  in  the  temporary 
occupation  of  one  who  was  engaged 
in  building. 

^  Johnson  v.  Salem  Turnp.  Co., 
109  Mass.  522.  See  Mathews  v.  Wi- 
nooski  Turnp.  Co.,  24  Verm.  480; 
Willard  v.  Newbury,  22  Id.  458; 
Wayne  County  Turnp.  Co.  v.  Berry, 
5  Ind.  286. 
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§  390.  Bridges  distinguished  from  highways.— Questions 
relating  to  negligence  in  the  construction  and  maintenance 
of  public  bridges,  as  a  specie  of  highways,  have  been 
already  considered  in  the  chapter  on  Municipal  Corpora- 
tions, and  in  that  on  Highways.  It  is  only  necessary  to 
speak  now  of  matters  relating  to  bridges,  wherein  they  are 
distinguished  from  ordinary  highways.^  The  term  "  high- 
way" does  not  import  a  bridge,  and  therefore  to  charge  a 
party  with  neglect  in  building  or  repairing  a  bridge,  it 
must  be  by  the  term  "  bridge,"  which  alone  describes  such 
a  structure.^     There  is  a  distinction  between   a  common 


^  State  V.  Canterbury,  28  N.  H. 
195 ;  State  v.  Boscawen,  lb.  A  bridge 
is  not  a  "  highway"  within  the  pro- 
visions of  the  English  statute  exempt- 
ing from  toll  materials  for  a  "  high- 
way" carried  along  a  turnpike  (Os- 
mond V.  Widdicombe,  2  Barn.  &  Aid. 
49).  As  to  toll-bridges^  the  liability  of 
the  proprietors  for  their  safe  condition 
is  the  same  as  that  at  turnpike  com- 
panies. See  the  next  preceding 
chapter.  The  bridges  thus  repairable 
are  not  alone  those  which  answer  the 
common-law  requisite  of  spanning  a 
water-course.  Unless  the  import  of  the 
term  is  limited  by  statute,  it  means  any 
structure  by  which  a  highway  is  car- 


ried over  a  place.  A  bridge,  has,  there- 
fore, been  defined  to  be  "a  building 
constructed  over  a  river,  creek,  or  other 
stream,  or  over  a  ditch  or  other  place, 
in  order  to  facilitate  the  passage  over 
the  same.'' 

"  Bouv.  Law  Diet.  224.  Wharton 
(Lexicon,  1 14)  defines  a  bridge  to  be 
"  a  building  of  brick,  wood,  or  iron, 
erected  across  a  river,  ditch,  valley  or 
other  place  otherwise  impassable,  for 
the  convenience  and  benefit  of  travel- 
ers." A  bridge  built  over  a  public 
highway  is  repairable  by  the  parties 
for  whose  exclusive  benefit  it  was 
built  (Heacock  v.  Sherman,  14  Wend. 
58).    In  Freeholders  v.    Strader,    18 
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highway  and  a  bridge  in  the  circumstances  which  consti- 
tute them.  A  roadway  becomes  a  highway  by  user  for  a 
sufficient  period  ;  but  a  bridge  is  not  such  a  public  bridge 
as  public  officers  are  bound  to  repair,  unless  the  public 
have  the  use  of  it,  not  upon  sufferance,  but  as  a  matter  of 
right.^  But  a  bridge  of  public  utility,  though  built  by  an 
individual  for  his  own  convenience,  if  dedicated  to,  and 
accepted  by,  the  community,  is  a  public  bridge.^  Accept- 
ance will  not  be  presumed,  however,  from  mere  use,  until 
the  bridge  is  proved  to  be  of  public  utility.^     So  the  pub- 


N.  J.  L.  1 08,  112,  it  was  held  that 
"the abutment  is  as  much  a  part  of 
the  bridge  as  the  pier,  the  arch  or  the 
timbers,"  and  the  same  opinion  defines 
a  bridge  to  be  "a  passage-way  by  which 
travelers  and  others,  are  enabled  to 
pass  safely  over  streams  or  other  ob- 
structions," and  consult  Bridge  Co.  v. 
Railway  Co.,  17  Conn.  56.  A  railway 
viaduct  is  not  a  bridge  (Bridge  Co.  v. 
Hoboken  Co.,  i  Wall.  116). 

^  Woolrych  says  (Law  of  Ways, 
196):  "The  principal  circumstance 
necessary  to  constitute  a  public  bridge, 
is  that  the  people  at  large  may  have  a 
free  and  uninterrupted  use  of  it,  not 
upon  sufferance,  but  as  a  matter  of 
right." 

2  Rex  V.  Bucks,  12  East,  192;  Rex 
V.  Yorkshire,  2  Id.  342 ;  Rex  v.  Glam- 
organ, 2  Id.  356,  note;  Rex  v.  North- 
ampton, 2  Maule  &  S.  262;  Rex  v. 
Devon,  I  Ry.  &  M.  144;  State  v. 
Campton,  2  N.  H.  513;  Rexz/.  Middle- 
sex 3  Bam.  &  Ad.  201.  Trustees 
under  a  turnpike  act,  having  built  a 
bridge  across  a  stream  where  a  cul- 
vert would  have  been  sufficient,  though 
a  bridge  is  better  for  the  public,  the 
county  cannot  refuse  to  repair  such 
bridge  on  the  ground  that  it  was  not 
absolutely  necessary  (Rex  v.  Lan- 
cashire, 2  Barn.  &  Ad.  813). 

'  Dygert  v.   Schenck,  23  Wend. 


446.  In  Requa  v.  Rochester  (45  N. 
Y.  129)  an  alley  in  a  city  had  be- 
come virtually  a  part  of  the  public 
street,  and  a  bridge,  placed  by  a  third 
party  across  a  gutter,  had  been  al- 
lowed by  the  city  to  remain  for  years. 
Held,  the  city  was  liable  for  its  safe 
condition  as  if  it  had  been  erected  by 
the  city.  The  city  was  held  to  have 
accepted  it  as  it  would  have  accepted 
a  street,  by  acquiescing  in  the  bridge 
being  laid  there,  and  by  adopting  it. 
In  Houfe  v.  Fulton  (34  Wis.  608)  it 
was  held  that  a  town  which  had 
availed  itself  of  a  bridge  built  by  the 
county  was  estopped  from  setting  up 
that  the  bridge  was  unlawfully  con- 
structed. In  this  case  the  town  had 
clearly  manifested  its  intention  that 
the  bridge  should  be  a  lawful  highway 
by  occupying  the  bridge,  controlling 
it,  putting  it  in  order  and  repairing 
it  for  many  years,  and  the  pubUc  had 
traveled  upon  it  as  a  public  highway. 
Held  sufficient  proof  of  an  adoption  of 
the  bridge  by  the  town.  In  Albany  v. 
Cunliff  (2  N.  Y.  165)  a  city  corpora- 
tion, under  the  authority  of  a  statute 
not  constitutionally  passed,  assumed 
to  alter  a  bridge,  and  so  negligently 
performed  the  work  that  it  fell  through 
and  injured  plaintiff,  who  was  cross- 
ing it.  Held,  that  the  latter  could  not 
maintain  an  action  against  the  corpora- 
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lie  may  adopt  a  bridge  by  passing  over  it.^  But  merely 
using  the  bridge  unavoidably  does  not  amount  to  an  adop- 
tion.^ If  a  private  person  or  a  corporation  construct  a  ditch, 
canal,  railway  or  other  obstruction  across  a  highway,  a 
bridge  must  be  erected  and  kept  in  repair  by  the  person  or 
corporation,  and  the  public  thus  restored  to  its  easement 
of  the  highway.* 

§  391-  What  constitutes  a  bridge. — A  bridge  is  said  to  be 
a  mere  substitute  for  a  ferry.*  At  common  law  it  is  indis- 
pensable to  the  character  of  a  bridge  repairable  by  the 
county  that  it  should  cross  a  stream  or  water-course,^ 
jiunten  vel  cursus  aquas, — and  these  words  have  been 
held   to    denote    water   flowing   in   a    channel    between 


tion  for  his  damages.  But  this  case 
must  be  distinguished  from  one  where 
a  person  digs  a  ditch  across  a  high- 
way, over  which  he  builds  a  bridge. 
Here  he  is  bound  to  keep  the 
bridge  in  repair,  and  is  liable 
for  damages  arising  from  any  defect 
in  it.  Said  Nelson,  J.  (in  Heacock  v. 
Sherman,  14  Wend.  58),  "a  bridge 
built  by  an  individual  over  a  public 
highway,  and  used  by  the  public, 
must  be  kept  in  repair  by  the  public; 
as,  should  a  patriotic  person  build  a 
bridge,  at  his  own  expense,  over  a 
public  fordway,  it  would  be  more  than 
unjust  to  compel  him  also  to  keep  it 
in  repair." 

'  Rex  V.  Kent,  2  Maule  &  S.  513. 

^  Rex  V.  Kerrison,  3  Maule  &  S. 
526;  Rex  V.  Kent,  13  East,  220;  Rex 
V.  Lindsey,  14  Id.  317.  Though  a 
bridge  be  generally  used  by  the  public, 
yet  if  it  were  built  over  a  private  way 
by  an  individual,  for  his  own  benefit, 
he  is  not  indictable  for  suffering  it  to 
be  out  of  repair  (State  v.  Seawell,  3 
Hawks,  193).  But  see  Heacock  v. 
Sherman,  14  Wend.  58,  supra. 

'  Pennsylvania   Co.  v.  Duquesne, 
46  Penn.   St.   223;  Penn.,  &c.  Canal 


Co.  V.  Graham,  63  Id.  290;  Dygert 
V.  Schenck,  23  Wend.  446 ;  Nobles  v. 
Langly,  66  N.  C.  287. 

*  Per  Savage,   C.   J.,    People    v. 
Saratoga,  &c.  R.  Co.  15  Wend.  133. 

"  Coke,  2  Inst.  701.  The  ancient 
form  of  indictment,  as  mentioned  by 
Lord  Coke,  was  quod  pons  publicus  et 
communis  situs  in  alia  regis  via  super 
flumen  seu  cur  sum  aquce,  &c.  ' '  In 
many  indictments  in  modern  times," 
as  remarked  by  Lord  Tenterden  (Rex 
V.  Oxfordshire,  i  Bam.  &  Ad.  300), 
"the  words  super  flumen,  &c.,  are 
omitted,  but  in  such  indictments  they 
must  be  considered  as  virtually  in- 
cluded in  the  true  import  of  the  word 
bridge ;  for  otherwise,  all  such  indict- 
ments would  be  vicious,  there  being 
many  structures  bearing  the  name  of 
bridge  erected  across  a  deep  ravine, 
and  in  modern  times  over  an  ancient 
road  crossed  in  a  transverse  direction 
by  a  new  road,  having  no  reference  to 
water,  and  which  unquestionably  the 
county  is  not  bound  to  repair"  (see 
Rex  V.  Salop,  13  East,  95;  Rex  v. 
Lindsey,  14  Id.  317;  Rex  v.  North- 
ampton, 2  Maule  &  S.  262;  i  Bishop 
on  Criminal  Law,  §  183). 
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banks  more  or  less  defined,  although  such  channel  may- 
be occasionally  dry.^  But  a  defined  channel  or  a  con- 
stant stream  is  not  requisite ;  a  structure  of  arches  made  to 
carry  a  highway  in  such  a  manner  as  to  permit  flood 
waters  to  flow  in  their  accustomed  course  is  regarded 
as  a  bridge,  though,  at  ordinary  times,  there  may  be 
no  water  under  the  arches.^  The  mere  fact  that  an 
arch  passes  over  a  stream  will  not  necessarily  make  it  a 
bridge  under  the  common-law  obligation  of  counties  to 
repair  bridges.®  Such  a  structure  may  be  a  culvert  : 
whether  it  is  a  bridge  or  not  is  a  question  of  fact*    The 


^  Rex  V.  Oxfordshire,  i  Barn.  & 
Ad.  289;  and  see  Rex  v.  Whitney,  3 
Ad.  &  El.  69;  Rex  v.  Trafford,  i 
Barn.  &  Ad.  874;  8  Bing.  204;  Rex  v. 
Kent,  13  East,  220;  Rex  ■?/.  Northamp- 
ton, 2  Maule  &  S.  262 ;  Rex  v.  Devon, 
Ry.  &  M.  144;  Rex  v.  Buckingham, 
4  Campb.  189. 

^  Reg^na  v.  Derbyshire,  2  Q.  B. 
745.  756,  per  Denman,  C.  J.  In  that 
case  a  structure,  1,275  ^^et  in  length, 
consisted  of  forty-two  arches,  divided 
at  some  points  by  a  stone  causeway, 
at  others  by  piers  only  ;  a  common 
highway  passed  over  it  ;  a  river 
flowed  constantly  under  five  of  the 
arches  at  one  end  of  the  structure ;  a 
brook  flowed  constantly  under  an  arch 
at  the  opposite  end ;  the  other  arches 
lay  across  meadow  land,  under  all  of 
which,  in  times  of  flood,  water  flowed, 
and  under  most  of  which  there  was 
stagnant  water  at  all  times.  It  was 
held  that  the  whole  structure  must  be 
deemed  a  bridge,  repairable  by  the 
county,  there  being  no  general  rule  of 
law  th^t  arches  under  which  there  is 
not  a  constant  running  stream  cannot 
form  a  part  of  a  county  bridge.  The 
decision  in  this  case,  however,  was 
based  mainly  on  the  ground  that  the 
county  had  immemorially  repaired  the 


whole  structure,  and  had  rebuilt  and 
widened  several  of  the  arches  under 
which  there  was  no  constant  stream. 
In  New  York,  commissioners  of  high- 
ways are  not  bound  to  cause  the  re- 
pair of  bridges  other  than  those  over 
streams — e.  g.,  bridges  over  a  ravine  or 
pond.  In  respect  to  the  latter  class, 
their  duty  is  simply  to  give  directions. 
Therefore  a  complaint  against  them  for 
negligently  permitting  a  bridge  to  be 
out  of  repair  must  either  show  that 
the  bridge  was  over  a  stream,  or,  if 
not  of  that  class,  that  the  defendants 
had  neglected  to  give  directions  for 
its  repair  (Smith  v.  Wright,  27  Barb. 
621 ;  reversing  S.  C,  24  Id.  170). 

8  Rex  V.  Whitney,  3  Ad.  &  El.  69, 
71,  per  Denman,  C.  J. 

*■  lb.  Tolland  v.  Willington,  26 
Conn.  578.  In  Regina  v.  Gloucester- 
shire (i  Carr.  &  M.  506),  a  bridge  had 
been  built  over  a  stream  which  was 
never  known  to  be  dry,  though  very 
shallow  in  winter.  It  was  a  part  of  a 
sheet  of  water  crossing  low  land,  and 
at  the  place  where  the  bridge  crossed 
it,  it  was  confined  by  embankments 
to  prevent  it  from  overflowing  the  ad- 
joining meadows.  The  judge  left  it 
to  the  jury  to  say  whether  the  struc- 
ture was  a  bridge  over    stream    of 
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fact  of  its  being  without  parapets  is  not   decisive  of  its 
character  as  a  bridge,^ 

§  392.  Approaches  to  bridges.— The  approaches  to  a 
bridge  constitute  a  part  of  the  bridge,  and  a  duty  to  repair 
the  bridge  involves  a  similar  duty  to  repair  the  approaches.* 
Where  the  maintenance  of  a  bridge  is  imposed  upon  one, 
and  the  maintenance  of  the  highway  leading  to  and  across 
it  is  imposed  upon  another,  the  question  sometimes  arises 
as  to  the  distance  from  the  extremities  of  the  structure  of 
the  bridge  at  which  the  responsibility  of  the  one  ends  and 
that  of  the  other  begins.  By  the  common  law  of  England,  a 
space  of  three  hundred  feet  from  either  end  of  the  bridge, 
is  to  be  taken  as  part  of  the  bridge  itself,  and,  as  such,  is 
repairable  by  the  county.*     No  such  precise  and  definite 


water.  In  Bridge  Proprietors  v.  Hobo- 
ken  Company  (i  Wall.  116)  the  struc- 
ture was  nothing  but  a  railway  via- 
duct made  so  as  to  lay  iron  rails  there- 
on, upon  which  engines  and  cars  might 
be  moved  and  propelled  by  steam, 
and  connected  with  the  shore  on  either 
side  by  a  piece  of  timber  under  each 
rail,  in  such  a  manner  as  near  as  may 
be,  so  as  to  make  it  impossible  for 
man  or  beast  to  cross  said  structure 
except  in  railway  cars ;  Held  not  "  a 
bridge''  (per  Miller,  J.). 

1  Rex  V.  Whitney,  3  Ad.  &  El.  69. 

*  Hayes  v.  R.  R.  Co.,  9  Hun,  63 ; 
Titcomb  v.  Railway  Co.,  12  Allen, 
254;  Commonwealth  v.  Deerfield,  6 
Id.  449 ;  White  v.  Quincy,  97  Mass. 
430  ;  Freeholders  v.  Strader,  18  N.  J. 
L.  108;  Daniels  v.  Athens,  55  Geo. 
609;  Albee  v.  Floyd  Co.,  46  Iowa,  177 ; 
Carpenter  z/.  Cohoes,  81  N.  Y.  21.  It 
is  clear  that  the  approaches  to  a  bridge 
should  not  be  of  a  less  width  than  the 
bridge  itself;  but  a  question  has  arisen 
whether  such  approaches  should  not 
conform  in  width  with  the  road  lead- 
ing to  it.     Where  a  railroad  company 


was  required  by  statute  to  carry  over 
the  railway,  by  bridges  of  a  certain 
width,  all  turnpikes  with  which  its 
road  should  intersect,  it  was  held  that 
the  company  could  not  be  compelled 
to  restore  such  parts  of  a  turnpike  as 
had  been  appropriated  for  the  ap- 
proaches to  a  bridge,  to  their  original 
width,  the  approaches  being  of  the 
same  width  as  the  bridge  (Regina  v. 
Birmingham,  &c.  R.  Co..  2  Q.  B.  47). 
But  see  Regina  v.  London,  &c.  R.  Co., 
I  Railw.  Cas.  323 ;  i  Redf.  on  Railw. 
190. 

"  Rex  V.  West  Riding  of  York,  7 
East,  588  ;  Rex  v.  Devon,  14  Id.  477. 
This  distance  was  fixed  by  Stat.  22 
Hen.  VIII,  §  5,  which  was  declaratory 
of  the  common  law.  So  a  person  who 
is  liable  by  a  prescription  to  repair  a 
bridge,  is  also,  prima  facie,  liable  to 
repair  the  highway  to  the  extent  of 
three  hundred  feet  from  each  end. 
Such  presumption  is  not  rebutted  by 
proof  that  the  party  has  been  known 
only  to  repair  the  fabric  of  the  bridge, 
and  that  the  only  repairs  known  to 
have  been  done  to  the  highway  were 
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rule  prevails  in  this  country.^  To  what  distance  from 
either  end  of  the  bridge  a  bridge  company  is  bound  to  re- 
pair the  approaches  to  the  bridge,  is  to  be  determined  by 
the  statute  which  grants  the  franchise,  or,  if  not  declared 
by  statute,  then  by  a  consideration  of  what  is  reasonable 
under  the  circumstances.'*  Where  a  bridge  company  has 
practically  adopted,  as  a  part  of  its  bridge,  a  way  which 
connects  the  bridge  with  the  high-road,  the  company  is  re- 
sponsible for  the  condition  of  such  connecting  way  as  a 
part  of  its  bridge,  though  it  was  made  by  individuals.* 

§  393-  Abutments  and  railings. — The  term  bridge  im- 
ports not  only  the  structure  itself  and  its  approaches,  but 
its  abutments,*  and  embankments,  and  railings,^  all  of  which 


done  by  the  public  (Regina  v.  Lincoln, 
8  Ad.  &  El.  6s). 

*  Titcomb  v.  Railway  Co.,  12 
Allen,  254;  Commonwealth  v.  Deer- 
field,  6  Id.  449. 

"  Commonwealth  v.  Deerfield,  6 
Allen,  449.  There  the  question  was 
whether,  a  stream  having  been  wid- 
ened by  washing  during  a  flood,  the 
bridge  company,  having  a  franchise  to 
construct  a  bridge  across  a  stream 
(no  other  limitation  being  expressed 
in  the  franchise),  was  bound  to  ex- 
tend the  bridge  to  fit  the  new  width 
of  the  stream.     Held,  that  it  was. 

^  Watson  V.  Lisbon  Bridge,  14 
Maine,  201. 

*  Freeholders,  &c.  v.  Strader,  18 
N.  J.  Law,  108 ;  Parker  v.  Boston,  &c. 
R.  Co.,  3  Cush.  107.  An  abutment 
to  a  bridge,  as  matter  of  description,  is 
part  of  the  bridge ;  and  where  a 
declaration  alleged  an  injury  to  have 
been  occasioned  by  the  insufficiency 
of  a  bridge,  and  the  proof  was  that 
the  defect  and  insufficiency  was  in  the 
abutment,  held  that  this  was  not  such 
a  variance  as  to  be  ground  for  revers- 


ing the  judgment  (Bardwell  v.  Jamai- 
ca, 1 5  Verm.  438).  The  word  "  bridge," 
under  the  Connecticut  statute,  in- 
cludes the  structure  itself  and  such 
abutments  as  are  necessary  to  make 
the  structure  accessible  and  useful 
(Tolland  v.  Willington,  26  Conn. 
578).  "The  term  'bridge'  is  a  com- 
prehensive one,  and  embraces  every 
structure  in  the  nature  of  a  bridge, 
whether  over  a  large  stream  or  a 
mere  culvert  or  sluice-way''  (Angell 
on  Highways,  §  35,  and  Rusch  v. 
Davenport,  6  Iowa,  455,  where  the 
definition  is  adopted). 

'  Under  the  Vermont  statute, 
which  renders  turnpike  companies 
liable  to  pay  damages  which  may  ac- 
crue to  any  person  from  whom  toll  is 
demandable,  and  which  may  arise 
from  neglect  of  any  bridge,  etc.,  with- 
in their  limits,  it  was  held,  where  a 
long,  high  bridge  was  made,  with  rail- 
ings on  the  sides,  and  the  company, 
after  the  railings  had  decayed  and 
fallen,  or  been  removed,  permitted  it 
to  be  passed,  with  no  protection  on 
the  sides  except  a  line  of  timber,  eigh- 
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must  be  kept  so  furnished  that  travelers  may  safely  pass. 
The  omission  of  any  railings  or  walls  upon  a  bridge  is  de- 
cidedly culpable  negligence,^  and  cannot  be  excused  by 
showing  that  they  would  ~  increase  the  liability  of  the 
bridge  to  destruction  by  floods.^    Where  the  space  spanned 


teen  inches  square,  placed  upon  the 
floor  of  the  bridge,  that  this  was  a 
neglect  of  the  bridge  within  the  stat- 
ute (HoUey  v.  Winooskie  Turnpike,  i 
Aik.  74).    s.  P.,  Daniels  v.  Athens,  55 
Geo.  609;  Albee  v.  Floyd  County,  46 
Iowa,    177  ;     Moreland    v.    Mitchell 
County,  40  Iowa,  394.     The  proprie- 
tor,   or    the    person    or    corporation 
charged  with  the  maintenance  and  re- 
pair of  a  bridge,  is  liable  for  injuries 
resultingN  from  defective  railings  (Tit- 
comb  V.  Railway  Co.,  12  Allen,  254; 
Woodman  v.  Nottingham,  49  N.  H. 
387;  Newlin  v.  Davis,  ^^  Penn.  St. 
317;  Houfe  v.  Fulton,  34  Wise.  608; 
Grayville  v.  Whitaker,  85   111.   439). 
It  has  been  held,  under  statutes  of 
Massachusetts  and  Maine,  that  travel- 
ers only  can  recover  for  injuries  re- 
sulting from  defective  railings,  or  from 
the  absence  of  railings  upon  a  bridge ; 
and  that  persons  who  make  the  bridge 
a  loungfing  place,  or  a  place  of  play, 
cannot  recover.    It  was  said  that  a 
bridge  need  only  be   furnished  with 
railings  sufficient  to  protect  travel,  and 
it  is  not  necessary  that  the  railings  be 
strong  enough  to  lean  upon  (Stickney 
V.   Salem,   3   Allen,   374;    Orcutt  v. 
Bridge  Co.,  53  Maine,  500).     It  would 
appear  to  be  sufficiently  obvious  that 
the  duty  of  keeping  a  bridge  in  repair 
extended  not  merely  to  the  floor  of  the 
bridge,  but  to  proper  guards  or  rail- 
ings on  its  sides,  when  necessary  for 
the  safety  of  the  public  (per  Hoge- 
boom,  J.,  in  Hyatt   v.   Rondout,  44 
Barb.  385,  391).    And  the  Hability  of 
bridge  proprietors  for  injuries  result- 
ing from  the  want  of  such  repairs  has 


been  repeatedly  declared  (Palmer  v. 
Andover,  2  Cush.  600;  Hayden  v. 
Attleborough,  7  Gray,  338 ;  Norris  v. 
Litchfield,  35  N.  H.  271;  Kenworthy 
V.  fronton,  41  Wis.  647;  Woods  v. 
Groton,  11 1  Mass.  357;  Rice  v.  Mont- 
pelier,  19  Vt.  470).  For  the  want  of 
such  railings  a  town  is  liable  for  the 
ordinary  accidents  of  travel,  but  a 
bridge  would  probably  not  be  held 
as  a  matter  of  law  to  be  defec- 
tive because  of  such  a  lack  (cases 
supra). 

^  Bronson  v.  Southbury,  37  Conn. 
199  ;    Tolland  v.  Willington,   26   Id. 
578;  Chicago  V.  Wright,  68  111.  586; 
Palmer   v.    Andover,    2    Cush.   600; 
Hyatt  V.  Rondout,  44  Barb.  391.     A 
foot-walk  upon  one  side  of  the  bridge 
was  protected  by  a  railing,  but  it  was  so 
obstructed  with  snow  and  ice  as  to  turn 
travelers  into  the  wagon  track.     The 
foot-walk  upon  the  other  side  was  un- 
protected.    Plaintiff,  forced  to  walk  in 
the  wagon  track,  stepped  upon  the  un- 
protected side  and  fell  off.  Whether  he 
was  guilty  of  contributory  negligence 
was  given  to  the  jury,  and  the  bridge 
proprietors  were  held  liable  (Morrell 
V.  Peck,  88  N.  Y.  398,  reversing  24 
Hun,  37).     When  a  bridge  was  neg- 
ligently    unguarded,     and     plaintiff, 
knowing  of  its  unguarded  and  defec- 
tive condition,  and  attempting  to  cross 
it  in  a  very  dark  and  rainy  night,  was 
injured,  held  the  city  was  guilty  of 
gross  negligence  in  leaving  the  bridge 
thus  unguarded  (Loewer  v.  Sedalia, 
^^  Mo.  431). 

2  Bronson    v.    Southbury,   supra. 
In  this  case  the  court  called  the  want 
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by  a  bridge  has  been  reduced,  after  a  lapse  of  years,  by 
extending  the  embankments  from  time  to  time  into  the 
river,  such  embankments  are  repairable  as  parts  of  the 
bridge.^ 

§  394.  By  whom  bridges  are  repairable.— In  England  the 
repair  of  public  bridges  is,  prima  facie,  a  charge  upon  the 
county,  as  the  repair  of  highways  is  a  charge  upon  the 
parish.^  Of  course,  a  hundred  or  parish,  or  other  known 
portion  of  the  county,  may,  by  usage  and  custom,  be 
chargeable  with  the  repair  of  a  bridge  erected  within  it." 
In  this  country,  bridges  and  highways  have  not  been,  as  a 
general  thing,  treated  as  distinct  and  separate  subjects  of 
legislative  provision.  They  are  considered  to  be  portions 
of  the  highways  which  pass  over  them,*  and  their  main- 
tenance is  confided  to  the  same  corporate  bodies  or  public 
officers,  upon  whom  rests  the  duty  of  maintaining  the 


of  railings  "g^oss  and  culpable  negli- 
gence." 

1  Tolland  v.  Willington,  26  Conn. 
578.  In  that  case,  the  bridge  was 
originally  one  hundred  and  fifty  feet 
long.  But,  by  extending  the  embank- 
ments, it  had  been  reduced  to  a  length 
of  sixty -five  feet.  Two  adjoining 
towns,  T.  and  W.,  were  bound  to  re- 
pair the  bridge.  In  consequence  of 
the  want  of  a  railing  on  the  embank- 
ment in  the  town  of  T.,  the  plaintiff 
was  injured,  and  it  was  held  that  the 
two  towns  were  jointly  liable.  Evi- 
dence that  the  selectmen  of  both 
towns  had  for  so  long  a  time  built  and 
maintained  the  whole  one  hundred 
and  fifty  feet,  whether  embankment  or 
bridge,  as  the  joint  duty  and  at  the 
joint  expense  of  the  towns,  was  held 
to  be  admissible  to  show  their  joint 
liability. 

^  The  inhabitants  of  a  county  are 
bound  to  repair  every  public  bridge 


within  it,  unless  they  can  show  that 
some  other  person,  or  body  politic  or 
corporate,  is  liable  (Rex  v.  Bucks,  1 2 
East,  192;  and  cases,  infra). 

^  Rex  V.  Ecclesfield,  i  Barn.  & 
Aid.  359.  A  parish  may  be  indicted 
for  the  non-repair  of  a  bridge,  without 
stating  any  other  ground  of  liability 
than  immemorial  usage  (Rex  v.  Hen- 
don,  4  Barn.  &  Adol.  628  ;  Rex  v. 
Machynlleth,  2  Barn.  &  Cr.  1 66).  A 
corporation,  either  in  respect  of  a 
special  tenure  of  certain  lands,  or  in 
respect  of  a  special  prescription,  and 
also  any  person,  by  reason  of  a  special 
tenure,  may  be  compelled  to  repair 
a  bridge  (Rex  v.  Stratford-upon-Avon, 
14  East,  348. 

*  Thus,  under  a  statute  requiring 
all  highways  to  be  not  less  than  six- 
teen feet  wide,  all  bridges  must  be  of 
the  same  width  (Rusch  v.  Davenport,  6 
Iowa,  443). 


123 


BRIDGES. 


[§  394 


highways.^  Thus,  in  the  New  England  states  the  main- 
tenance of  public  bridges,  as  parts  of  the  highways,  is  im- 
posed upon  the  towns  f  in  other  states  it  is  imposed  upon 
counties  ;^  and  in  still  other  states,  upon  independent  public 
ofificers.  When  a  bridge  crosses  a  stream  which  divides 
two  counties  or  towns,  the  duty  to  repair  is  generally  im- 
posed upon  both,  by  the  statute;  and,  by  the  common  law, 


^  See  Hill  v.  Livingston,  12  N.  Y. 
52.  "  The  common-law  responsibility 
of  counties  for  the  repair  of  bridges 
never  prevailed  in  New  York'"  (per 
Johnson,  J.,  lb.).  In  that  case,  the 
franchise  of  a  toll-bridge  (which  was 
over  a  stream  dividing  two  towns) 
having  ceased,  and  the  commissioners 
of  highways  having  neglected  to  repair 
it,  the  supervisors  of  the  county  ap- 
pointed a  commissioner  to  repair  it, 
and  appropriated  some  funds  of  the 
county  at  large  toward  payment,  and 
apportioned  the  requisite  balance  near- 
ly equally  between  the  two  towns,  and 
caused  the  same  to  be  levied  as  a  part 
of  the  annual  tax.  Held,  that  the 
maintenance  of  such  bridge  was  not  a 
county  charge,  but  that  it  was  to  be 
repaired,  like  other  bridges,  by  the 
towns.  The  bridges  which  the  coun- 
ties, as  such,  are  bound  to  maintain 
are  few,  and  form  exceptions,  created 
by  statutes,  to  the  general  rule.  In 
California,  the  county  is  not  liable  for 
a  defective  bridge  (Huffman  v.  San 
Joaquin,  21  Cal.  426).  The  duty  of 
keeping  the  bridges  and  public  roads 
in  repair  is  performed  by  agents  ap- 
pointed by  the  county,  and  an  action 
for  negligence  in  the  performance  of 
that  duty  will  lie  against  the  agent,  not 
against  the  county  (Hedges  v.  Madison 
County,  I  Gilm.  567).  See  Knox  County 
V.  Montgomery,  109  Ind.  69;  House 
V.  Montgomery  County,  60  Id.  580; 
Vaught  V.  Johnson  County,  loi  Id. 
123  ;  Howard  County  v.  Legg,  no 
Ind.  479. 


2  Lewis  V.  Litchfield,  2  Root,  436 ; 
Swift  V.  Berry,  I  Id.  449;  Eldredge 
V.  Pomfret,  i  Id.  270;  Lobdell  v.  New 
Bedford,  i  Mass.  1 53.  In  Connecticut, 
towns  are  in  some  cases  bound  to 
repair  bridges  erected  by  turnpike 
companies  (Waterbury  v.  Clark,  4 
Day,  198  ;  Canaan  v.  Greenwoods 
Turnpike  Co.,  i  Conn.  i).  In  New 
Hampshire,  the  duty  of  repairing 
bridges  is  now  devolved  on  towns; 
counties  are  no  longer,  in  any  case, 
liable  thereto  (State  v.  Campton,  2  N. 
H.  513;  State  t/.  Canterbury,  28  N.  H. 
195;  State  V.  Boscawen,  Id.  195).  In 
Iowa,  when  bridges  are  within  cities, 
the  cities  must  repair  them  when 
built,  although  the  general  duty  of 
maintaining  and  constructing  bridges 
devolves  upon  the  counties  by  statute, 
and  see  O'Leary  v.  Mankato,  21  Minn. 
65.  In  Pennsylvania,  townships  are 
sometimes  chargeable  with  this  duty; 
and  where  a  river  divides  townships,  a 
bridge  across  it  must  be  maintained 
by  the  townships  jointly  (Rapho  v. 
Moore,  68  Penn.  St.  404).  But  coun- 
ties also  are  sometimes  chargeable 
with  this  duty  (Armstrong  Co.  v. 
Clarion  Co.,  66  Id.  218);  and  the 
county  commissioners  are  authorized 
to  build  county  bridges,  and  all  ac- 
tions must  be  brought  and  defended 
by  them  (Broomall's  Appeal,  75  Penn. 

St.  173)- 

'  See  ante,  §  256,  and  notes. 
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where  such  statutes  do  not  prevail,  both  the  towns  and 
counties  are  liable  for  injuries  resulting  from  failure  to  re- 
pair such  a  bridge.^  But  when  the  bridges  are  between 
two  states,  the  authorities  of  each  state  are  solely  liable  for 
injuries  received  upon  the  part  of  the  bridge  within  its 
boundary.* 

§  395.  Bridges  across  navigable  streams.— A  bridge  built 
across  a  navigable  stream  without  lawful  authority  is  a 
public  nuisance,  the  erection  of  which  is  punishable  by 
public  prosecution.*  It  is  said  that  there  are  three  cases  in 
which  authority  from  the  legislature  is  necessary  to  erect  a 
bridge  over  a  stream  :  first,  where  the  stream  is  navigable  ; 


^  Rapho  V.  Moore,  68  Penn.  St. 
404;  Perkins  v.  Oxford,  66  Maine, 
545;  State  v.  Canterbury,  28  N.  H. 
195,  216.  When  a  draw-bridge  is  neg- 
ligently managed  and  controlled  by 
both  a  town  and  village,  a  right  of  ac- 
tion accrues  against  them  jointly  and 
severally  (Weisenberg  v.  Winneconne, 
56  Wise.  667;  Theall  v.  Yonkers,  21 
Hun,  265,  and  consult,  for  a  special 
case,  Day  v.  Day,  94  N.  Y.  1 53). 

^  Brown  v.  Fairhaven,  47  Vt.  386. 

'  Arundel  v.  McCulloch,  10  Mass. 
70;  ex  parte  Jennings,  6  Cow.  518; 
Lansing  v.  Smith,  4  Wend.  9,  24; 
Browne  v.  Scofield,  8  Barb.  239; 
Rose  V.  Groves,  3  Dowl.  &  L.  Pr.  C. 
61.  Commonwealth  v.  Bridge  Co.  (2 
Gray,  339),  where  a  corporation  was 
held  liable  for  a  nuisance  in  building  a 
bridge  across  a  navigable  stream; 
Chenango  Bridge  Co.  v.  Lewis  (63 
Barb.  1 1 1)  further  affirms  the  doctrine 
of  the  text.  And  it  was  further  held 
that  the  continual  use  of  the  bridge 
afterward  was  a  continuous  part  of  the 
nuisance.  But  because  a  bridge  over 
a  navigable  river  may  be  a  nuisance 
to  those  navigating  it,  it  does  not  fol- 
low that  it  is  a  nuisance  as  to  others 
who  do  not  navigate  it   (Fort  Plain 


Bridge  Co.  v.  Smith,  30  N.  Y.  44). 
In  the  last  case,  the  defendant  at- 
tempted to  build  a  free  bridge  on  his 
own  land  across  the  Mohawk  river, 
which  is  only  partially  navigable.  In 
an  action  by  the  proprietors  of  a  toll- 
bridge  across  the  same  stream,  to  re- 
strain the  erection  as  a  public  nuis- 
ance, Held,  that  as  the  bridge  did  not 
impede  or  impair  navigation,  it  was 
not  a  public  nuisance.  In  Rex  v.  West 
Riding  of  Yorkshire  (2  East,  342)  it 
was  held  that  a  bridge  built  in  a  pub- 
lic way,  without  public  utility,  is  in- 
dictable as  a  nuisance ;  and  so  it  is  if 
built  colorably  in  an  imperfect  or  in- 
convenient manner,  with  a  view  to 
throw  the  onus  of  re-building  or  re- 
pairing it  immediately  on  the  county. 
And  see  Rex  v.  Glamorgan,  2  East, 
356,  note.  A  bridge,  built  without 
authority,  cannot  impose  any  obliga- 
tion on  the  inhabitants  of  the  town  to 
keep  it  in  repair  (Commonwealth  v, 
Charlestown,  i  Pick.  180).  But  after 
a  town  has  availed  itself  of  a  bridge 
built  by  a  county,  the  town  cannot 
set  up  that  the  bridge  was  built  across 
a  running  stream  (Houfe  v.  Fulton,  34 
Wise.  608). 
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second,  where  the  state  owns  the  bed  of  the  stream ;  and 
third,  where  the  right  to  take  toll  is  desired.^  But  a  bridge, 
though  built  under  competent  authority,  should  be  con- 
structed and  afterward  maintained  so  as  not  to  impede  or 
impair  the  navigation  of  the  stream.^  A  condition  in  a 
charter,  authorizing  the  erection  of  a  bridge  over  a  navi- 
gable stream  so  that  it  shall  not  "  injure,  stop,  or  interrupt 
the  navigation,"  is  not  complied  with  by  building  the  bridge 
in  such  a  manner  as  to  do  as  little  injury  as  possible  to  the 
navigation  as  it  existed  at  the  time  the  bridge  was  built. 
If  at  any  subsequent  time  the  navigation  is  so  interrupted, 
the  proprietors  are  liable  to  the  injured  party  for  the  dam- 
ages thereby  sustained.^ 


^  Fort  Plain  Bridge  Co.  v.  Smith, 
30  N.  Y.  44,  63,  per  Mullin,  J. 

2  Hatch  V.  Vermont  Central  R. 
Co.,  25  Verm.  49;  Mellen  v.  Western 
R.  Co.,  4  Gray,  301 ;  March  v.  Ports- 
mouth, &c.  R.  Co.,  19  N.  H.  372; 
Smith  V.  Milwaukee,  18  Wise.  63.  All 
obstructions  of  the  stream,  such  as 
piles,  etc.,  used  in  the  construction  of 
a  bridge,  should  be  removed  on  the 
completion  of  the  work.  When  piles, 
instead  of  being  entirely  removed, 
were  cut  off  just  below  the  surface  of 
the  water,  so  that  a  vessel  ran  on 
them  and  was  injured,  the  builder  was 
held  liable  (Phila.,  &c.  R.  Co.  v.  Phila. 
Towboat  Co.,  23  How.  U.  S.  209;  see 
Monongahela  Bridge  Co.  v.  Kirk,  46 
Penn.  St.  112;  Lawrence  v.  Great 
Northern  R.  Co.,  16  Q.  B.  643;  Steel 
V.  Southeastern  R.  Co.,  16  C.  B.  550; 
32  Eng.  L.  &  Eq.  366).  In  Boughton 
V.  Carter  (18  Johns.  405),  an  action 
was  sustained  against  a  turnpike  com- 
pany for  injury  to  the  land  of  a  private 
person,  in  consequence  of  the  act  of  the 
company,  when  repairing  their  road  so 
as  to  prevent  the  effect  of  freshets,  in 
turning  the  water  on  to  such  land.  The 
right  of  the  company  to  repair  their 


road  is  restricted  by  the  necessity  of 
its  being  done  so  as  not  to  injure  the 
adjoining  owner. 

'  Dugan  V.  Bridge  Company,  27 
Penn.  St.  303.  In  such  a  case,  if  the 
bridge,  when  built,  is  no  obstruction, 
a  change  in  the  channel  from  artificial 
causes  created  by  third  parties  cannot 
affect  the  rights  of  the  company; 
otherwise,  if  such  change  is  the  re- 
sult of  natural  causes,  influenced  in 
their  operation  by  the  piers  of  the 
bridge  (lb.).  A  proviso  in  a  charter 
to  erect  a  bridge  over  a  navigable 
river,  that  the  structure  should  not  be 
erected  "  in  such  a  manner  as  to  in- 
jure, stop,  or  interrupt  the  navigation 
of  the  river  by  boats,  rafts,  or  other 
vessels,"  is  a  limitation  of  the  franchise 
only,  and  not  a  rule  of  liability  to  in- 
jured navigators  (Monongahela  Bridge 
Co.  V.  Kirk,  46  Penn.  St.  112).  The 
bridge  must  be  altered,  if  necessary,  to 
accommodate  the  increase  of  travel 
(Manley  v.  St.  Helen's  Canal  Co.,  2 
Hurlst.  &  N.  840).  A  similar  ground 
has  been  taken  in  Massachusetts, 
where  a  corporation  had  been  author- 
ized to  build  a  bridge  over  a  highway, 
and   under  its  charter  the  company 
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§  396.  Draw-bridges.— Where  a  bridge  is  furnished  with 
a  draw,  the  proprietors  owe  a  duty  to  navigators  to  provide 
requisite  tackle  for  raising  the  draw,  and  to  raise  the  same 
when  required  by  vessels  desiring  to  pass  through.^  And 
so  they  owe  a  duty  to  travelers  upon  the  bridge,  to 
protect  the  draw,  when  opened,  by  sufficient  barriers  or 
other  suitable  means.  Thus,  where  the  draw  of  a  bridge 
had  been  lawfully  opened  in  the  night  by  some  boatmen  to 


was  bound  not  to  impede  or  obstruct 
the  safe  and  convenient  use  of  the 
highway.  It  was  held  that  even  if  the 
bridge  was  adequate  for  its  use  when 
built,  but  an  increased  use  of  the  high- 
way rendered  it  inadequate,  the  com- 
pany must  alter  the  bridge  (Cooke  v. 
Boston,  &c.,  R.,  133  Mass.  185).  A 
draw-bridge  over  navigable  water,  al- 
though there  must  unavoidably  be 
some  delay  in  passing  occasioned  by 
it,  is  not,  per  se,  such  an  obstruction 
to  navigation  as  to  amount  to  a  nuis- 
ance (Works  V.  Junction  R.  Co.,  5 
McLean,  C.  C.  425).  And'  the  same 
rule  was  laid  down  by  Cooley,  J.,  in 
Macomber  v.  Nichols  (34  Mich.  212), 
where  it  was  held  that  such  a  bridge 
may  or  may  not  be  a  public  nuisance, 
according  to  the  circumstances;  and 
the  vessel's  owner,  in  bringing  a  suit 
for  an  injury  occasioned  by  the  bridge, 
must  show  the  circumstances  which 
make  the  injury  fairly  chargeable  to 
some  one  as  a  wrong. 

^  Patterson  v.  East  Bridge  Co.,  40 
Maine,  404 ;  Davis  v.  Jerkins,  5  Jones 
[N.  C]  Law,  290  ;  Weisenberg  v. 
Winneconne,  $6  Wise.  667.  Where  a 
charter  required  "suitable"  draws, 
the  bridge  company  is  bound  to  en- 
large their  draw,  if  rendered  necessary 
for  the  convenient  accommodation  of 
vessels  having  occasion  to  navigate 
the  river;  and  the  question  whether 
the  draws  are  thus  suitable,  is  to  be 
determined  by  the  courts,  and  not  by 


the  bridge  company  (Commonwealth 
V.  New  Bedford  Bridge  Co.,  2  Gray, 
339).  But  in  Commonwealth  v.  Breed 
(4  Pick.  460),  it  was  held  that  where 
an  individual  was  authorized  by  legis- 
lation to  build  a  bridge  over  navigable 
water,  with  a  draw  not  less  than  fifteen 
feet  wide,  he  was  not  bound  to  make 
the  draw  wider  than  fifteen  feet,  al- 
though vessels  of  greater  breadth  had 
been  accustomed  to  sail  in  such  water, 
or  to  make  a  wharf  or  pier  to  the 
draw.  In  a  case  where  there  were 
defects  in  a  draw-bridge,  known  to  the 
owners  and  managers  of  a  vessel,  and 
the  vessel  had  several  times  passed 
through  without  injury,  the  owners 
were  held  not  guilty,  per  se,  of  con- 
tributory negligence  in  endeavoring 
once  more  to  pass  through,  in  which 
attempt  the  vessel  was  injured  (Crouch 
V.  Railway  Co.,  21  S.  C.  495).  And 
again,  where  a  vessel  passing  through 
a  draw-bridge  was  so  negligently 
handled  that  a  coUision  and  injury 
to  the  bridge  resulted,  the  bridge  com- 
pany brought  an  action  for  damages. 
Held,  that  the  company  could  not, 
under  the  circumstances,  be  charged 
with  contributory  negligence,  in  not 
protecting  the  piers  by  piles  (Toll- 
bridge Co.  V.  Langrell,  47  Conn.  228). 
But  in  New  Jersey  a  wider  interpreta- 
tion has  been  given  to  the  liabiUty  of 
owners  of  draw-bridges  (Ripley  v. 
Freeholders,  40  N.  J.  Law,  45). 
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let  their  boat  through,  and  a  traveler  on  the  bridge  walked 
off  into  the  open  draw,  and  was  drowned,  there  being  no 
barrier  or  light,  the  proprietors  of  the  bridge  were  held 
liable.^  At  night,  a  draw-bridge,  when  opened  to  permit 
the  passing  of  a  vessel,  must  be  guarded  by  lights,  barriers, 
guards  or  other  reasonable  protection.^  But  a  city  cannot 
be  held  liable  for  a  failure  to  guard  by  barriers  a  draw- 
bridge opened  by  day,  if,  after  a  series  of  experiments,  the 
authorities  have  decided  that  such  barriers  do  not  result 
in  lessening  accidents.  The  city  or  bridge  authorities  have 
a  reasonable  discretion.* 

§  397-  Toll-bridges. — The  proprietors  of  toll-bridges  are 
not  common  carriers,  nor  subject  to  the  severest  responsi- 
bilities of  such  carriers :  they  are  bound  to  use  only  ordi- 
nary care  and  diligence  in  the  construction  of  their 
bridges,   and  in  keeping  them  in  proper  order.*     Merely 


1  Manley  v.  St.  Helen's  Canal,  &c. 
Co.,  2  Hurlst.  &  N.  840.  It  seems 
that  it  would  be  otherwise  if  the  boat- 
men, after  having  passed,  had  wrong- 
fully left  the  bridge  open  at  the  time 
of  the  accident  (lb.).  The  plaintiff, 
with  two  companions,  was  crossing  a 
draw-bridge  over  a  canal  owned  by  the 
defendants.  While  the  defendants' 
servant  was  in  the  act  of  moving  the 
bridge,  to  permit  a  boat  to  pass,  the 
plaintiff  walked  upon  it.  No  chain  or 
rope  was  placed  across  the  bridge,  nor 
was  any  warning  given  not  to  go  on 
it.  The  bridge  rose  when  the  plaint- 
iff was  on  it,  and  she  leaped  from  it, 
Jcnocking  one  of  her  companions  down 
and  severely  injuring  herself.  Held, 
that  the  defendants  were  liable,  it  be- 
ing negligence  on  the  part  of  the 
servant  not  to  put  up  a  chain  or  rope 
across  the  bridge  when  it  was  being 
elevated  (Niven  v.  Edinburgh,  &c. 
Canal  Co.,"  1 1  F.  C.  19 ;  Hay,  48.  But 
compare  Witherley  v.  Regent's  Canal 


Co.,  12  C.  B.  N.  S.  2).  One  of 
the  crew  of  a  vessel  which  is  passing 
through  the  open  draw  of  a  bridge  is 
not  a  passenger  upon  the  bridge, 
which  was  laid  out  as  a  highway,  so  as 
to  render  the  city  liable  for  a  defect 
(McDougall  V.  Salem,  no  Mass.  21). 
S.  P.,  Chicago  V.  Gavin,  i  111.  App. 
302. 

2  Chicago  V.  Wright,  68  111.  586. 
It  has  been  held,  in  New  York,  that 
the  owners  of  a  bridge  are  not  re- 
quired to  guard  the  draw  when  it  is 
open  by  an  impassable  barrier  across 
the  foot-path.  A  drop-gate  lowered 
to  within  two  and  a  half  feet  of  the 
floor  of  the  bridge  is  sufficient.  A 
person  passing  such  a  gate,  held  guilty 
of  negligence  (Hart  v.  Hudson  River 
Bridge  Co.,  84  N.Y.  56). 

s  Chicago  V.  Gavin,  i  III.  App. 
302. 

*  Bridge  Co.  v.  Williams,  9  Dana, 
403;  Orcutt  w.  Kittery  Bridge  Co.,  53 
Maine,  500;  State  v.  Zanesville,  &c. 
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giving  notice  to  travelers  of  the  dangerous  condition  of  a 
bridge  apparently  safe,  will  not  absolve  the  proprietors 
from  liability,  so  long  as  they  keep  the  bridge  open  and 
take  toll.^  And  the  same  rules  apply  to  a  town  or  county 
which  is  bound  to  maintain  a  bridge.^ 


Turnpike  Co.,  16  Ohio  St.  308 ;  Chase  v. 
Cabot,  &c.  Bridge  Co.,  6  Allen,  512; 
Grigsby  V.  Chappell,  5  Rich.  Law, 
443;  Stokes  V.  Tift,  64  Geo.  312. 
Consult  Stack  v.  Bangs,  6  Lans.  262 ; 
Rapho  V.  Moore,  68  Penn.  St.  404; 
Tift  V.  Jones,  52  Geo.  538. 

*  Randall  v.  Cheshire  Turnpike, 
6  N.  H.  147.     See  ante,  §  387. 

*  A  county  charged  with  the  care 
of  a  bridge  must  close  it  when  dan- 


gerous, until  it  can  be  repaired  (Hum- 
phreys V.  Armstrong  Co. ,  3  Brewster, 
49).  The  destruction  of  a  bridge  by 
an  extraordinary  flood  raises  no  pre- 
sumption of  negligence  (Livezey  v. 
Philadelphia,  64  Penn.  St.  106).  But 
if  the  stream  is  subject  to  such 
floods,  the  bridge  must  be  construct- 
ed so  as  to  resist  them.  So  held  as 
to  a  dam  (Gray  v.  Harris,  107  Mass. 
492). 
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§  398.  State  canals.— In  many  of  the  states,  canals  have 
been  built,  and  are  maintained,  at  the  expense  and  for  the 
profit  of  the  state.  The  duty  of  directing  their  use,  and 
of  maintaining  them  in  proper  repair,  is  intrusted  to  cer- 
tain public  officers  or  boards  of  commissioners,  who  are 
personally  liable  for  their  neglect  of  such  duty.  The  gen- 
eral rules  which  govern  the  liability  of  such  officers  for  per- 
sonal misconduct  have  been  sufficiently  .stated  in  our 
chapter  on  Public  Officers,  and  need  not  be  recapitu- 
lated here.  The  state,  as  a  proprietor,  is  not  subject  to  an 
action  for  the  negligence  of  its  officers  and  servants,  in  the 
management  of  its  public  works,  unless  it  consents  to  be 
sued.^ 


1  See  ante,  §§  249,  251.  The 
statute  of  New  York,  giving  the  right 
of  action  against  the  state  for  negli- 
gence of  officers  having  charge  of 
canals,  is  construed  in  Rexford  v. 
State,  105  N.  Y.  229;  Heacock  v. 
State,  Id.  246;  Stewart  v.  State,  Id. 
254 ;  People  v.  Canal  Board,  2  Thomp. 
&  C.  276  [negligent  excavation]. 
The  board  of  claims  having  jurisdic- 
tion of  claims  against  the  state  for 
damages  caused  by  the  use  of  its 
canals,  disallowed  a  claim  against  the 
state  for  damages  caused  by  its  walls, 
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locks,  gates,  etc.,  not  being  kept  in 
proper  and  tight  condition,  on  the 
ground  that  it  had  no  authority  to  re- 
view the  discretion  of  the  superinten- 
dent of  public  works.  Held,  error, 
since  the  state  intended  to  assume, 
by  these  acts,  the  same  measure  of 
liability  incurred  by  individuals  en- 
gaged in  similar  enterprises  (Silby 
Manuf'g  Co.  v.  State,  104  N.  Y.  562; 
II  N.  E.  Rep.  264).  As  to  personal 
liability  of  a  contractor  with  the  state 
to  keep  in  repair  a  section  of  a  state 
canal,  see  ante,  §  325. 
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§  399.  Obligation  of  canal  companies  to  navigators.— 
Private  persons  or  corporations,  who  own  and  operate  a 
canal  which  they  invite  the  public  to  use  upon  the  pay- 
ment of  tolls,  are  bound,  so  long  as  they  keep  it  open,  to 
exercise  ordinary  and  reasonable  care  in  keeping  it  in  such 
repair  that  it  may  be  navigated  with  safety  to  person  and 
property.^  But  they  do  not  guarantee  that  their  canal 
shall  not,  at  any  time,  or  under  any  circumstances,  be  in 
such  a  condition  as  to  render  its  navigation  temporarily 
dangerous.  They  are  liable  only  for  a  want  of  ordinary 
and  reasonable  care  in  keeping  it  in  proper  repair  and  free 
from  obstructions.  Thus,  where  a  boat,  in  navigating  a 
canal,  was  injured  and  sunk  by  striking  against  a  stone  at 
the  bottom  of  the  canal,  of  the  existence  of  which  the 
canal  company  had  no  knowledge,  it  was  held  that  the 


1  Lancaster  Canal  Co.  v.  Parnaby, 
II  Ad.  &  El.  223;  S.  C,  Thompson, 
Negligence,  543.  This  is  a  leading 
case,  and  has  been  repeatedly  cited 
and  followed  both  in  England  and  in 
this  country.  It  appeared  that  a  boat 
had  sunk  in  defendant's  canal,  so  that 
vessels  passed  with  difficulty  in  the 
day-time,  and  at  night  were  in  danger 
of  running  foul  of  it.  Defendant  had 
notice  of  the  obstruction,  but  took  no 
steps  to  raise  it,  nor  to  place  a  light 
near  it  at  night ;  and  plaintiff's  boat, 
during  the  night-time,  ran  foul  of  it, 
was  sunk,  and  its  cargo  damaged. 
Held,  that,  independent  of  the  pro- 
visions of  the  defendant's  charter  re- 
quiring it  to  raise  sunken  boats,  the 
common  law  imposed  on  the  defend- 
ant the  duty  to  take  reasonable  care, 
so  long  as  it  kept  its  canal  open  for 
the  public  use  of  all  who  chose  to  nav- 
igate it,  to  keep  it  free  from  obstruc- 
tions dangerous  to  the  safety  of  those 
who  might  navigate  it.  Tindal,  C.  J., 
said:    "We  concur  in  thinking  that 


a  duty  of  this  nature  is  imposed  upon 
the  company,  and  that  they  are  re- 
sponsible for  the  breach  of  it,  upon  a 
similar  principle  to  that  which  inakes 
a  shop-keeper,  who  invites  the  public 
to  his  shop,  liable  for  neglect  in  leav- 
ing a  trap-door  open  without  any  pro- 
tection, by  which  his  customers  suffer 
injuries."  The  remedies  against  a 
canal  company,  provided  by  the  act 
of  incorporation,  for  injuries  arising 
from  the  construction  of  damn's  as 
a  part  of  the  navigable  highway,  do 
not  exclude  the  common-law  remedies 
for  injuries  arising  from  an  abuse  of 
the  privileges  granted  to  the  company 
or  for  the  neglect  of  its  duties  (Schuyl- 
kill Nav.  Co.  V.  McDonough,  33 
Penn.  St.  73).  s.  P.,  Hooker  v.  New 
Haven,  &c.  Canal  Co.,  14  Conn.  146; 
Delaware,  &c.  Canal  Co.  v.  Lee,  22 
N.  J.  Law,  243;  Weitner  v.  Dela- 
ware, &c.  Canal  Co.,  4  Robt.  234; 
Pennsylvania  R.  Co.  v.  Patterson,  73 
Penn.  St.  491 ;  Pennsylvania  Canal  Co. 
V.  Burd,  90  Id.  281. 
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mere  presence  of  the  stone  in  the  canal  did  not  raise  a  pre- 
sumption of  negligence.^ 

§  400.  Construction  of  canals.— Where  the  depth  or 
width  of  a  canal  is  prescribed  by  statute,  the  proprietors 
are  bound  to  maintain  it  at  the  required  depth  or  width. 
Their  failure  to  do  so  creates  a  public  nuisance ;  and  a 
navigator  who  is  specially  damaged  by  reason  of  the  in- 
sufficient depth  or  width  of  the  canal,  has  an  action  against 
the  proprietors.^ 

§  401.  Maintenance  of  bridges,  locks,  etc.— The  obliga- 
tion of  a  canal  company  is  not  only  to  those  who  navigate 
its  canal,  or  for  whom  it  transports  persons  or  property ;  it 
owes  a  duty  also  to  the  public  at  large  to  see  that  its 
canal,  locks,  bridges,  and  other  property  are  so  constructed, 


1  Exchange  Fire  Ins.  Co.  v.  Dela- 
ware, &c.  Canal  Co.,  10  Bosw.  180. 
Robertson,  J.,  said :  "  The  canal 
like  a  highway  or  railroad,  if  used  by 
others,  is  a  mere  instrument  of  use 
and  profit  belonging  to  the  defendants 
which  they  are  bound  to  keep  in 
proper  order  for  use.  If  they  tempt 
the  public  to  use  it,  and  neglect  proper 
precautions  to  make  it  navigable  and 
safe,  they  are  undoubtedly  liable  for 
damages  for  such  neglect.  And  the 
rule  is  of  universal  applicability  to  in- 
dividuals as  well  as  public  bodies, 
that  they  who  induce  others  to  make 
use  of  an  instrument  or  article  belong- 
ing to  them,  for  a  particular  purpose, 
they  retaining  its  possession,  are  bound 
to  be  innocent  of  all  negligence  in 
keeping  it  in  a  proper  condition  to  be 
used,  at  the  peril  of  being  responsible 
for  damages.  *  *  *  Unless  they 
owned  the  canal  boats,  they  could 
reap  no  benefit  from  either  the  simu- 
lated or  real  destruction  of  them 
or  their  cargoes,  and  therefore  there  is 
no   reason    for   putting    them    on  a 


footing  with  common  carriers,  so 
as  to  render  them  insurers.  It 
would  be  unreasonable  to  require 
the  defendants  to  sound  and  drag  the 
whole  length  of  their  canal  perpetually 
to  ascertain  what  obstructions  might 
lie  at  the  bottom,  or  to  keep  guards 
along  the  banks  to  prevent  the  com- 
mission of  injuries  by  designing  per- 
sons.'' 

"  Riddle  v.  Proprietors  of  Locks  & 
Canals,  &c.,  7  Mass.  169.  In  that 
case,  the  proprietors  of  a  canal  were 
bound  by  their  charter  to  construct  it 
so  deep  and  wide  that  rafts  of  a  cer- 
tain description  could  pass  through  it 
when  the  same  could  pass  the  river 
with  which  it  was  connected.  Held,  that 
they  were  liable  to  the  owner  of  such 
a  raft,  of  whom  they  had  received  toll, 
for  all  damages  suffered  by  him  in 
consequence  of  the  canal  not  being 
sufficient  to  pass  the  raft,  without  evi- 
dence that  it  could  have  passed  the 
river.  And  see  Quincy  Canal  v.  New- 
comb,  7  Mete.  276. 
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maintained,  and  managed,  as  not  to  cause  injuries  to 
others.^  Canal  companies  are  invariably  required  by 
statute  to  erect  bridges,  by  which  intersected  highways 
may  be  carried  over  the  canal ;  and  sometimes  they  are  re- 
quired to  maintain  them  in  repair.  In  either  case,  they 
must  use  reasonable  and  ordinary  care  to  construct  such 
bridges  on  a  proper  plan,  and  with  suitable  materials,  and 
to  keep  them  afterward  in  a  reasonably  safe  state  of 
repair.*     And   a   bridge,   sufficient   to   accommodate  the 


^  Where  a  canal  company  has 
pumped  foul  water  into  its  canal,  so 
as  to  make  the  canal  a  nuisance,  it  is 
no  defense  that  the  foulness  was 
caused  by  other  persons  (Attorney- 
General  z/.  Bradford  Navigation  Co., 
35  Law  J.  [Ch.],  619).  In  Sipple  v. 
State  (99  N.  Y.  284),  the  gates  of  a 
lock  in  some  way  got  open  at  night 
and  a  body  of  water  flowed  through, 
made  a  breach  in  the  canal-bank,  and 
flooded  plaintiff's  land.  The  lock 
was  in  charge  of  a  lock-tender,  and 
it  was  customary  to  keep  a  guard  at 
a  lock  at  all  times,  but  on  the  night 
in  question,  the  one  in  charge  left  at 
midnight.  The  board  of  claims  found 
that  the  break  was  the  result  of  a 
want  of  proper  care,  and  negligence 
in  leaving  the  lock  without  any  one  in 
charge.     Held,  no  error. 

^  See  French  v.  Donaldson,  57 
N.  Y.  496 ;  Union  Canal  Co.  v.  Pine- 
grove,  6  Watts  &  S.  560;  Lowell  v. 
Proprietors  of  Locks  &  Canals,  7  Mete. 
I ;  Gautret  v.  Egerton,  L.  R.  2  C.  P. 
371 ;  Leopard  v.  Chesapeake,  &c. 
Canal  Co.,  I  Gill,  222.  Where  a 
canal  company  is  empowered  to  inter- 
sect highways,  to  construct  bridges  to 
connect  the  intercepted  portions,  and 
to  take  tolls,  and  it  erects  swing- 
bridges,  which  the  boatmen  are  en- 
titled to  open  for"  the  purpose  of 
passing,  and  which,  when  opened, 
leave   the  edge  of  the   canal   unpro- 


tected, and  for  want  of  sufficient  light 
or  other   means   of  preventing  acci- 
dents,   a   person   falls  into  the  canal 
while  the  bridge  is  lawfully  opened  at 
night-time,  without  any  fault  on  his 
part,    the    company    will    be    liable 
(Manley  v.  St.  Helen's  Canal,  &c.  Co., 
2   Hurlst.   &   N.   840).     So   where  a 
a   canal   company    permits,   for    hire 
and  reward,  bargemen  to  moor  their 
barges   at  certain  mooring-places  on 
the   canal,   it   is   bound   to    keep  the 
whole   of  the   premises,    and   all  the 
ways   to   the   canal   over  which    the 
bargemen   pass    to    and    from    their 
boats,  in  good  repair.  It  is  immaterial 
whether  the  way  which  is   obstruct- 
ed is  or  is  not  the  nearest  way  (Shoe- 
bottom   V.   Egerton,    18   Law   Times 
[N.  S.].  364;  S.  P.,  Rexford  v.  State, 
105  N.  Y.    229).     In    Louisville,   &c. 
Canal  Co.  v.  Murphy  (9  Bush,  522), 
a  canal  company  erected,   on  its  own 
land,  a  bridge  merely  for  its  private  use; 
it  was  not  shown  to  have  invited  the 
public  to  come  upon  it  to  do  business 
with  the  company  or  otherwise,  though 
the  public  had  been  permitted  to  use 
it  for  thirty  years.     Held,  that  so  far 
as   the    public   were    concerned,    the 
company   owed  no   duty   to  prevent 
the  bridge  going  to  decay,  and  hence 
was  not  liable  for  the  death  of  a  child 
caused   by  a   defect   in    the    bridge, 
while  attempting  to  cross  it. 
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travel  when  it  is  made,  must  nevertheless  be  enlarged  and 
improved,  if  necessary,  to  accommodate  the  business  which 
in  course  of  time  comes  upon  the  highway.^ 

§  402,  Maintaining  embankments,  etc.— As  to  maintain- 
ing the  banks  of  the  canal  so  as  to  prevent  breaks,  and  as 
to  the  management  of  surplus  water,  so  as  to  prevent  the 
flooding  of  adjacent  lands,  the  proprietors  are  liable  only  for 
the  want  of  ordinary  care.^  Some  nice  questions  have  arisen 
between  canal  proprietors  and  the  owners  of  adjacent  water- 
power,  or  lessees  of  surplus  water,  as  to  the  use  of  such 


1  Manley  v.  St.  Helen's  Canal,  &c. 
Co.,  2  Hurlst.  &  N.  840.  Compare 
Witherley  v.  Regent's  Canal  Co.,  12 
C.  B.  N.  S.,  2;  Brady  v.  Chicago,  4 
Biss.  448.  See  ante,  chapter  on 
Bridges. 

^  See  Quincy  Canal  v,   Newcomb, 
7   Mete.    276;   Morris  Canal  Co.   v. 
Ryerson,  27  N.  J.  Law,  457.     A  canal 
company  is    not  liable    for    damage 
caused  by  a  mere  accidental  breach  of 
their  canal  (Higgins   v.    Chesapeake, 
&c.  Canal  Co.,   3  Harringt.  41 1;  see 
Staffordshire,  &c.  Canal  Co.  v.  Hallen, 
6  Barn.  &  Cr.  317).     In  a  case,  how- 
ever, where  the  banks  of  a  canal  were 
in  imminent  danger  of  breaking  away 
by  reason  of  the  surplus  water  in  the 
■canal,  and  the  canal  company,  in  or- 
der to  protect  the  banks  and  to  pre- 
serve the  navigation,  let  off  the  water 
upon  adjacent  land  through  a  waste- 
Tveir,   it  was  held  that  the  owner  of 
such  land  might  recover  his  damages, 
although  the  discharging  of  the  water 
■was  done  prudently,  and  in  a  manner 
to   do  as  little  damage  as  possible. 
But  in  such  a  case,  the  act  complained 
of  being  done  for  the  protection  of  the 
■defendant's  own  property,  the  question 
of  negligence  would  not  arise,  except 
possibly  on  the  question  of  damages 
(Hooker  v.  New  Haven,  &c.  Co.,  15 
Conn.  312).     In   Whitehouse  v.  Bir- 


mingham   Canal    Co.    (27     Law    J. 
[Exch.]  25),  it  was  held  that  where  the 
injury   was    not    occasioned  wilfully, 
nor  by  any  act  necessarily  causing  it, 
but  arose  from  the  ordinary  use  of  the 
work   (as,    for  instance,   through  the 
overflow  of  the  water  of  the  canal), 
negligence  was  the  essence  of  the  ac- 
tion; and  although  the  jury  gave   a 
verdict  for  the   plaintiff,    and  it  was 
proved  that  the  proximate  cause   of 
the  injury  was  the  raising  of  a  flood- 
gate,  yet  it  being  doubtful  whether 
that  act  necessarily  must  have  caused 
the  injury,  and  the  jury  having  found 
that  there  was  no  negligence,  the  ver- 
dict was  entered  for  the  defendant. 
Twenty  years  user  of  opening  in  bank, 
with   occasional  overflow,    held,    not 
to  give  prescriptive  right  to  increase 
such  overflow  (Savannah,  &c.  Co.  v. 
Bourquin,   51   Geo.   378).     The    pro- 
prietors of  an  irrigating  ditch,  during 
an   extraordinary   flood,    in   order   to 
preserve  the  ditch,  cut  one  of  its  em- 
bankments and  turned  its  waters  upon 
adjacent  cultivated  lands,  where  there 
was  no  natural  water-course  to  carry 
them  away.  Held,  the  proprietors  could 
not  justify  the  trespass  on  the  ground 
that  it  was  the  act  of  God ;  the  storm 
might  have  been,   but  the  cutting   of 
the  embankment  was  not  (Turner  v. 
Tuolumne  Water  Co.,  25  Cal.  397) 
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surplus  water.  In  general,  the  canal  proprietors  have  no 
right  to  use  more  water  than  is  necessary  for  the  proper 
operation  of  their  works,  and  if  they  needlessly  and  improp- 
erly take  away  any  part  of  the  water  to  which  another  has 
a  right,  they  will  be  liable  for  the  consequent  damage.^ 

§  403.  Repair  of  towing-path,  and  fencing  canal.— The 
towing-path  of  a  canal  is  a  public  highway,  but  only  for 
the  purposes  for  which  it  was  made.^  The  proprietors  of 
the  canal  do  not  owe  any  duty  to  persons  other  than  navi- 
gators, to  keep  the  towing-path  in  repair,  except,  possibly, 
where  they  have  appropriated  a  part  of  the  public  highway 
for  their  use  as  such.  Nor  are  they  under  any  general 
obligation  to  fence  the  canal.  Thus,  where  a  canal  was 
constructed  by  the  side  of  a  public  footway,  at  a  distance 
of  several  feet  from  the  towing-path,  but  the  distinction 
between  the  footway  and  towing-path  had  become  oblit- 
erated, and  the  public  had  been  permitted  to  travel  on  the 
intermediate  space  without  objection,  it  was  held  that  the 
canal  proprietors  were  not  liable  for  the  death  of  one  who 
had  quitted  the  footway,  and,  in  consequence  of  the  dan- 
gerous state  of  the  canal,  fell  in  and  was  drowned.^ 

§  404.  Duties  of  boat-owners. — Persons  navigating  a 
canal  are  bound  to  the  use  of  ordinary  care  in  equipping 
and  managing  their  boats,  so  as  not  to  injure  others. 
Among  the  duties  thus  required  of  them  is  the  keeping 
the  keel  of  every  boat  in  such  condition  that  the  tow-ropes 
of  other  boats  can  freely  pass  under  it.     But  the  mere  fact 

'  Lynch  v.  Stone,  4  Denio,  356.  &  F.   263;  and  see  a  previous  case 

A   charter  obligation  to  keep  a  lock  between  the  same  parties,  reported  in 

excludes  the  right  of  passing  any  water  3  Young  &  J.  60). 
through  the  lock,  though  necessary  to  2  Rgx  ii_  Severn  &  Wye  R.  Co.,  2 

the  lower  part  of  the  canal,  except  Barn.  &  Aid.  646,  648,  per  Bayley,  J. 
that  which  passes  when  barges   are  ^  Binks  v.  South  Yorkshire  R.  &c. 

lowered  through  the  lock  (Blakemore  Co.,  3  Best  &  S.  244.     See  Hardcastle 

V.  Glamorganshire  Canal  Co.,   2  Cr.  v.    South   Yorkshire   R.    &c,    Co.,   4 

M.  &  R.  133;  S.  C.  in  error,   i   Clark  Hurlst.  &  N.  67. 
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that  a  keel  was  not  in  good  order  for  this  purpose,  is  not 
sufficient  evidence  of  negligence.^  So  it  is  not  negligence 
for  the  owner  of  a  boat  laid  up  in  winter  quarters  to  leave 
her  hatches  off  without  protection,  so  that  a  person  coming 
on  the  boat  fell  into  them.^ 

§  405.  Contributory  negligence.— The  captain  of  a  canal- 
boat  is  not  guilty  of  contributory  negligence  in  passing 
through  a  lock  in  the  usual  manner,  even  though  he  has 
reason  to  believe  that  it  is  out  of  order,  and  though  the 
lock-tender  is  absent,  if  he  has  not  been  notified  not  to 
pass  the  lock,  and  navigation  has  not  been  abandoned.^ 

1  Sherman  w.  Western  Transp.  Co.,  S.  P.,  Anderson  v.  Scully,  31  Fed.  Rep. 
62  Barb.  150.  161. 

2  Caniff  V.  Blanchard  Nav.  Co.,  '  Johnson  v.  Belden,  2  Lans.  433; 
[Mich.]  33  N.  W.  Rep.  744.  In  that  affirmed,  47  N.  Y.  130.  As  to  "law 
case,  the  keeper  of  the  boat  had  posi-  of  the  road '"  on  a  canal,  see  Hough- 
tive  orders  from  the  owner  to  allow  ton  w.  Walce,  64  Barb.  613.  Passing 
no  one  on  board  without  a  permit,  through  a  canal  on  Sunday,  in  viola- 
and,  disregarding  such  orders,  invited  tion  of  law,  will  not  prevent  recovery 
on  board  a  person  who  was  injured  for  canal  company's  negligence  (Mc- 
by  falling  through  an  open  hatchway.  Arthur  v.  Green  Bay,  &c.  Co.,  34 
Held,  the  owner  of  the  boat  is  not  li-  Wise.  139). 

able  for  injuries  sustained    thereby. 
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§  406.  Care  in  respect  to  track  and  road-bed.— A  railroad 
company  is  bound  to  use  ordinary  care  for  the  purpose  of 
laying  its  track  and  road-bed  in  such  a  manner,  and  keep- 
ing them  in  such  condition,  as  to  make  the  road  safe  for 
the  use  of  its  passengers,^  and  of  all  persons  having  a  right 
to  pass  over  or  under  it,  or  to  be  upon  it,  or  to  have  their 
property  thereon  ;  ^  but  its  liability  is  not  so  strict  to  its 


*  Great  Western  R.  Co.  v.  Braid, 
I  Moore  P.  C.  N.  S.  loi.  And  it  does 
not  exonerate  itself  from  this  re- 
sponsibility by  the  employment  of  a 
competent  and  careful  person  to  build 
the  road.  If  the  road  is  not  in  fact 
well  built,  the  company's  liability  re- 
mains (Grote  V.  Chester,  &c.  Co.,  2 
Exch.  251;  Virginia,  &c.  R.  Co.  v. 
Sanger,  15  Gratt.  230). 

2  The  duty  to  keep  a  road  in  suffi- 
cient repair  is  a  condition  attendant 
upon  the  grant  of  the  franchise  to 
construct  it  for  profit,  which,  from  its 
very  nature,  inures  to  the  benefit  of 
all  who  may  have  occasion  to  use  the 
thoroughfare.  The  right  of  action 
accrues  to  whoever  is  injured  in  per- 
son or  property  by  the  negligence  of 
the  company  (Cumberland  Valley  R. 
Co.  7/.  Hughes,  II  Penn.  St.  141).  The 


franchise  to  the  company  to  lay  its 
tracks  in  a  public  highway  carries 
with  it  the  obligation  to  lay  them  in  a 
proper  manner  and  keep  them  in  repair 
(Worster  w.  Forty-second  St.,  &c.  R. 
Co.,  50  N.  y.  203).  Hence  it  is  neg- 
ligence not  to  clear  its  right  of  way  of 
standing  trees  which  by  falling  will 
obstruct  its  road  (Texas,  &c.  R.  Co. 
V.  Vallie,  60  Tex.  481);  or  to  allow  a 
telegraph  pole  to  stand  for  three  years 
within  18  inches  of  a  side  track 
(Chicago,  &c.  R.  Co.  v.  Russell,  91 
111.  298) ;  or  to  allow  coal-bins  so  close 
to  its  track,  as  to  strike  a  passenger 
standing  upon  the  running  board  that 
stretches  along  the  side  of  an  excur- 
sion car  (Dickinson  v.  Port  Huron,  &c. 
R.  Co.,  53  Mich.  43);  or  to  allow  a 
cattle  chute  or  other  structure  to  stand 
so  near  the  track  as  to  strike  an  em- 
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employees  as  to  its  passengers.*  And  where  it  has  regular 
crossings,  it  ought  to  provide  lights  at  night,  so  as  to  pre- 
vent passers-by  from  stumbling  over  obstacles ;  ^  and. 
though  it  is  not  in  general  bound  to  light  any  portion  of 
the  track  not  assigned  for  crossings,^  yet  it  must  light 
every  part  which  is  so  used  with  its  consent ;  *  and  make 
it  reasonably  safe  and  easy  for  the  passage  of  men  and  ani- 
mals.*^    It  is  bound  to  provide  sufficient  culverts  for  the 


ployee  while  doing  his  duty  (Allen  v. 
Burlington,  &c.  R.  Co.,  64  Iowa,  94; 
Whalen  v.  Illinois,  &c.  R.  Co.,  16 
Bradw.  320). 

*  Employees  are  presumed  to 
be  aware,  and  take  the  risk,  of  open 
defects,  and  to  use  reasonable  care 
in  examining  their  surroundings: 
thus  the  company  is  not  liable  to  a 
brakeman  who  falls  between  the  ties 
of  an  unballasted  side  track  (Batterson 
V.  Chicago,  &c.  R.  Co.,  53  Mich.  125; 
see  also  Mayes  v.  Chicago,  &c.  R.  Co., 
63  Iowa,  562;  Houston,  &c.  R.  Co.  v. 
Randall,  50  Tex.  254).  Where  the 
floor  of  the  company's  granary,  which 
had  been  carefully  built,  gave  way 
without  warning,  held,  company  not 
liable  to  an  employee  (Dillon  v.  Sixth 
Ave.  R.  Co.,  97  N.  Y.  627) :  and  where 
a  bridge  which  had  no  visible  defect, 
and  had  been  inspected,  suddenly  fell, 
held,  company  not  liable  to  ah  injured 
baggageman  (Warner  v.  Erie  R.  Co., 
39  N.  Y.  468);  it  does  not  insure  the 
safety  of  its  servants  (Colorado  Cent. 
R.  Co.  V.  Ogden,  3  Col.  499)-  See 
Worden  v.  Humeston,  &c.  R.,  [la.] 
33  N.  W.  Rep.  629;  and  ante,  %%  177 
et  seq.  The  company  will  be  liable  for 
an  injury  to  an  employee  caused  by 
the  section  boss  allowing  blocks  of 
wood  to  remain  on  the  tracks  (Hulle- 
han  V.  Green  Bay,  &c.  R.  Co.  [Wise] 
32  N.  W.  Rep.  529). 

2  A   railway   passenger    was    set 
down  after  dark,  on  the  side  of  the 


line  opposite  to  the  station  and  place 
of  egress.  The  train  was  detained 
more  than  ten  minutes  at  this  place, 
and  from  its  length  blocked  up  the 
ordinary  crossing  to  the  station,  which 
was  on  the  level.  The  ticket  collector 
stood  near  the  crossing  with  a  light, 
telling  the  passengers,  as  they  deliv- 
ered their  tickets,  to  pass  on.  The 
passenger  passed  down  the  train  to 
cross  behind  it,  and,  from  the  want  of 
light,  stumbled  over  some  hampers, 
and  was  injured.  The  practice  of 
passengers  had  been  to  pass  behind 
the  train,  when  long,  without  inter- 
ference from  the  railway  company. 
Held,  that  these  facts  disclosed  evi- 
dence of  negligence  (Nicholson  v. 
Lancashire,  &c.  R.  Co.,  3  Hurlst.  &  C. 
534).    See/(75A  §417- 

8  A  person  crossing  a  railway  at  a 
part  where  there  was  no  footpath, 
and  which  was  unlighted,  fell  into  a 
hole  and  dislocated  his  shoulder. 
Held,  the  company  was  not  bound  to 
light  the  line  at  that  place  where  there 
was  no  recognized  footpath  (Paddock 
V.  Northeastern  R.  Co.,  16  Law 
Times  [N.  S.],  639). 

*  Nicholson  v.  Lancashire,  &c.  R. 
Co.,  supra. 

5  The  company  was  held  liable  for 
an  injury  to  a  traveler's  horse  at  a 
crossing,  caused  by  the  planks  being 
placed  too  far  from  the  rails  (Mann  v. 
Cent.  Vt.  R.  Co.,  55  Verm.  484)- 
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escape  of  water  collected  by  its  embankments  or  excava- 
tions,^ so  that  the  water  shall  neither  weaken  the  road-bed, 
nor  create  a  nuisance  upon  adjoining  lands.  Thus,  where 
the  company  neglected  to  make  a  culvert  where  its  road 
crossed  a  stream,  and  thereby  caused  a  diversion  of  the 
water  and  a  deposit  of  earth  and  gravel  on  the  adjoining 
land,  it  is  liable  to  the  owner  for  the  damage  caused.* 

§  407.  What  dangers  must  be  provided  against.— A  rail- 
road company  is,  however,  only  bound  to  provide  against 
dangers  which  can  reasonably  be  foreseen  ;  ^  and  it  is  not 
guilty  of  culpable  negligence  in  not  securing  the  track 
against  events  which  could  not  be  anticipated  by  reason- 
able men  of  the  ordinary  sagacity  required  in  the  busi- 
ness, such,    for  example,  as  an  unprecedented  flood,*  or 


^  Louisville,  &c.  R.  Co.  v.  Hodge, 
6  Bush,  141 ;  Johnson  v.  Atlantic,  &c. 
R.  Co.,  35  N.  H.  569.  In  the  latter 
case,  the  judge  charged  that  if  the 
jury  found  that  there  was  no  difficulty 
in  building  a  suitable  culvert  to  draw 
the  water  off  the  meadow,  and  that 
the  water  was  flowed  back  upon  the 
meadow  by  the  embankment,  either 
in  consequence  of  the  bottom  of  the 
culvert  not  being  sunk  low  enough  to 
drain  the  meadow,  or  in  consequence 
of  the  culvert  not  being  connected  by 
ditches  cut  low  enough  to  carry  the 
water  off  the  meadow  through  the  cul- 
vert to  the  natural  or  other  channels 
of  the  water  below,  the  plaintiff  was 
entitled  to  recover.  Held,  the  charge 
was  a  proper  one.  In  Meyer  v.  Mid- 
land, &c.  R.  Co.  (2  Neb.  319),  it  was 
held  not  negligence  on  the  part  of  a  rail- 
road company  to  leave  a  culvert  open. 

^  Van  Orsdol  v.  Burlington,  &c. 
R.  Co.,  56  Iowa,  470;  Union  Trust 
Co.  V.  Cuppy,  26  Kans.  754.  In  the 
last  case,  the  road  crossed  a  natural 
water-course  and  the  culvert  was  in- 
sufficient to  pass  the  water  in  time  of 


freshet.  See  also  Miss.  Cent.  R.  Co. 
57.  Caruth,  51  Miss.  77;  Indianapolis, 
&c.  R.  Co.  V.  Smith,  52  Ind.  428. 

'  Bramwell,  B.,  Cornman  v.  East- 
ern Cos.  R.  Co.,  4  Hurlst.  &  N.  781, 
786;  see  Tyrrell  v.  Eastern  R.  Co., 
Ill  Mass.  546.     See  ante,  §§  16-18. 

'  Withers  2/.  North  Kent  R.  Co.,  27 
L.  J.  [Exch.]  417 ;  3  Hurlst.  &  N.  969. 
In  that  case,  it  was  shown  that  the 
railroad  was  laid  on  an  embankment 
built  of  sandy  soil,  in  a  marshy  country 
subject  to  floods,  and  that  the  culverts 
were  insufficient  at  times  to  carry  off 
the  water.  But  it  did  not  appear  that 
the  embankment  had  ever  been  affected 
by  floods,  although  it  had  been  in  use 
for  five  years,  until  the  night  upon 
which  the  plaintiff  was  traveling,  in 
which  an  extraordinary  flood  had 
carried  away  the  soil  from  under  the 
track,  and  the  cars  were  thrown  off. 
It  was  held  that  this  was  no  evidence 
of  negligence.  In  Pittsburg,  &c.  R. 
Co.  V.  Gilleland  (56  Penn.  St.  445),  it 
was  held  that  a  railroad  company  was 
not  bound  to  provide  culverts  suffi- 
cient   to   pass    extraordinary  floods, 
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*  frost.^  But  dangers  which  might  reasonably  be  expected 
to  occur,  though  rarely,  must  be  guarded  against.^  Breaks 
in  the  embankment  of  a  railroad  are  the  probable  result  of 
great  freshets,  and  the  failure  to  guard  against  them  by  im- 


although  not  unprecedented.  This 
rule  was  followed  in  the  similar  case 
of  Houston,  &c.  R.  Co.  v.  Parker 
(50  Tex.  330),  which  was  of  injury 
to  adjoining  property,  and  it  was 
held  that  the  company  was  not  bound 
to  make  culverts  sufficient  to  pass 
extraordinary  floods,  and  was  only 
bound  to  the  exercise  of  ordinary  en- 
gineering skill.  See  also  Gillespie  v. 
St.  Louis,  &c.  R.  Co.  (6  Mo.App. 
554).  A  railroad  company  may  be 
liable  for  the  death  of  a  fireman, 
caused  by  the  track  giving  way  under 
the  train  during  a  heavy  rain.  The 
sudden  giving  away  of  the  track,  held 
■  prima  facie  evidence  of  negligence  in 
its  construction,  and  the  evidence  as 
to  whether  the  rain  was  an  extraordi- 
nary one  being  conflicting,  the  case 
was  properly  sent  to  the  jury  (Stoher 
V.  St.  Louis,  &c.  Ry.  Co.  [Mo.]  4  S. 
W.  Rep.  389). 

*  See  Blyth  v.  Birmingham  Water- 
works Co.,  n  Exch.  781. 

2  An  unprecedented  storm  having 
been  proved,  the  burden  is  then  cast 
upon  plaintiff  to  show  the  co-operat- 
ing negligence  of  the  company  (Gilles- 
pie V.  St.  Louis,  &c.  R.  Co.,  6  Mo. 
App.  554).  In  the  case  of  a  derailed 
train  going  through  a  bridge,  the  jury 
were  instructed  that  the  railroad  com- 
pany was  not  required  to  so  construct 
its  bridge  that  it  would  resist  the  ex- 
traordinary shock  of  a  derailed  train 
running  at  regular  speed,  and  striking 
it  with  great  force,  but,  when  the  jury 
came  in  for  further  instructions,  they 
were  told  that  in  constructing  its 
bridges,  the  company  was  required  to 
take  into  consideration  that  accidents 


might  occur  in  the  operation  of  its 
road,  and  that  it  was  held  to  a  very 
high  degree  of  care  in  that  respect. 
Held,  that  the  instruction  as  modified 
was  not  erroneous  (Pershing  v. 
Chicago,  &c.  R.  Co.,  [Iowa]  32  N.  W. 
Rep.  488).  A  railway  embankment 
fell  and  caused  the  death  of  passen- 
gers. The  defense  was  that  the  rail- 
way was  properly  constructed  and 
was  daily  inspected,  but  that  it  was 
owing  to  the  violence  of  a  storm  that 
the  embankment  gave  way.  Held,  i, 
that  where  an  injury  is  alleged  to 
have  arisen  from  the  improper  con- 
struction of  a  railway,  the  fact  of  its 
having  given  way  will  amount  to 
prima  facie  evidence  of  its  insuffi- 
ciency ;  and  this  evidence  may  become 
conclusive  from  the  absence  of  any 
proof  on  the  part  of  the  company  to 
rebut  it;  2,  that  the  judge  should 
have  called  the  attention  of  the  jury  to 
the  evidence  as  to  the  extraordinary 
state  of  the  weather,  and  asked  them 
whether  they  were  satisfied  that  the 
storm  was  so  extraordinary  that  no 
experience  could  have  anticipated  its 
occurrence  (Great  Western  R.  Co.  v. 
Braid,  i  Moore  P.  C.  N.  S.  101). 
A  railroad  company,  having  under- 
taken to  lay  down  its  track  along  a 
street  which  is  a  public  road,  is  bound 
to  lay  it  down  properly,  and  to  keep  it 
in  a  proper  condition ;  and  where,  by 
the  sinking  of  the  pavement,  a  spike 
in  the  rail  was  left  exposed,  with  which 
the  plaintiffs  carriage  coming  in  con- 
tact, the  plaintiff  was  thrown  out  and 
injured;  held,  that  the  company  was 
guilty  of  negligence  (Fash  v.  Third 
Av.  R.  Co.,  I  Daly,  148). 
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mediate  inspection  after  such  freshets,  is  negligence.^  The 
rule  which  entitles  municipal  corporations  to  notice  of  de- 
fects has  not  the  same  application  to  railroad  companies ; 
the  latter  are  not  entitled  to  notice  of  patent  ^  defects ; 
but  they  are  not  liable  for  latent^  defects  to  those  with  whom 
they  have  no  contractual  relations,  unless  they  have  had 
either  express  or  implied  notice  of  them.  The  rule  which 
formerly  existed  in  England  and  was  adopted  in  the  state 
of  New  York,  that  carriers  were  liable  to  their  passengers 


'  A  break  in  the  embankment  of  a 
railroad  was  caused  by  a  great  storm 
and  freshet;  the  court  said:  "To 
allow  the  gorge  to  stand  for  ten  hours 
with  no  one  to  guard  it,  and  to  allow 
the  train  on  time,  without  warning, 
to  pitch  into  it,  was  negligence  which 
nothing  can  excuse.  The  track,  and 
especially  every  exposed  place,  ought 
to  be  examined  after  every  storm 
before  a  train  is  allowed  to  pass ;  and 
if  that  is  not  done,  and  injury  results, 
•whether  to  passengers  or  the  servants 
on  the  train,  the  corporation  is  liable  " 
{Hardy  f.  North  Carolina  Cent.  R.Co., 
74N.C.  734).  An  immediate  and  care- 
ful inspection  of  the  road-bed  after  a 
violent  storm,  will  relieve  the  company 
from  liability,  even  though  it  do  not 
discover  the  washout  or  other  defect 
(International,  &c.  R.  Co.  v.  Halloren, 
53  Tex.  46).  If  the  bed  of  a  railroad 
is  located  in  the  channel  of  a  stream, 
it  is  negligence  not  to  construct  it  of 
such  materials  that  it  will  withstand 
the  violent  action  of  water;  freshets 
must  be  anticipated  (Kansas  Pacif.  R. 
Co.  V.  Lundin,  3  Col.  94).  And  if 
insufficiently  drained,  the  fact  of  an 
unprecedented  storm  will  not  avail 
the  company  (Phila.  &c.  R.  Co.  v. 
Anderson,  94  Penn.  St.  351,  360). 

2  Worster  v.  Forty-second  St.  R. 
Co.,  50  N.  Y.  203. 

3  Where  a  car  door  fell  upon  a  by- 
stander as  the  train  was  passing  him 


on  the  street  of  a  city,  the  com- 
pany was  held  not  liable,  there  being 
no  direct  evidence  how  the  door  hap- 
pened to  fall ;  the  court  said :  "  The 
case,  so  far  as  we  can  see,  is  an  ordi- 
nary one,  and  falls  under  the  ordinary 
rule  that,  where  the  defendant  is 
charged  with  negligence  in  the  use  of 
a  structure  which  has  become  defec- 
tive, it  is  incumbent  on  the  plaintiff  to 
prove  that  the  defect  came  to  the 
knowledge  of  the  defendant,  or  existed 
for  such  a  length  of  time  that  knowl- 
edge should  be  presumed  "  (Case  v. 
Chicago,  &c.  R.  Co.,  64  Iowa,  762). 
Where  bars  were  left  down  by  a 
stranger,  and  it  did  not  appear  when, 
and  a  horse  passed  through  on  to  the 
track  and  was  killed,  the  company 
was  held  not  liable,  though  the  statute 
required  it  to  keep  the  track  fenced ; 
the  court  said :  "  The  essential  fact 
wanting  in  the  plaintiff's  case  is  the 
proof  that  defendant  knew  the  bars 
were  down  and  neglected  to  put  them 
up  "  (Aylesworth  v.  Chicago,  &c.  R. 
Co.,  30  Iowa,  459;  Perry  v.  Dubuque, 
&c.  R.  Co.,  36  Id.  102;  Davis  v. 
Chicago,  &c.  R.  Co.,  40  Iowa,  292).  So 
the  owner  of  a  steam  boiler  was  held 
not  liable  for  damages  to  his  neigh- 
bor caused  by  explosion,  in  the  absence 
of  proof  that  the  defect  causing  the 
explosion  was  known  to  him  or  dis- 
coverable by  inspection  (Losee  v. 
Buchanan,  51  N.  Y.  476). 
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even  for  defects  which  could  not  have  been  discovered 
by  any  practicable  mode  of  examination/  has,  in  later 
years,  been  severely  criticised,  both  there  and  here,  and  is 
not  now  generally  followed.'' 

§  408.  Laying  track  on  highway.— In  laying  down  a  rail- 
road upon  a  public  highway,  ordinary  care  and  skill  must 
be  used  to  make  the  track  harmless  to  persons,  animals, 
or  vehicles  passing  along  the  highway;^  and  the  track 
should  not  be  laid  just  as  it  is  on  land  belonging  solely  to 
the  company.  As  in  other  cases,  the  degree  of  care  and 
skill  required  is  to  be  estimated  in  view  of  the  whole  cir- 
cumstances, taking  into  account  the  obvious  risks  of  dan- 
ger to  travelers,  and  the  necessity  of  caution  to  avoid 
numerous  injuries.*  Thus,  the  rails  ought  not  to  be  so 
laid  as  to  entangle  horses'  feet,  if  by  ordinary  skill  such  a 
result  could  be  avoided  ;  ®  nor  should  the  rails  be  raised  so 


'  Alden  v.  N.  Y.  Cent.  R.  Co.,  26 
N.  Y.  102 ;  Sharp  v.  Grey,  9  Bing. 
457.  Thus,  the  company  was  held 
liable  to  one  who  had  injured  himself 
on  a  splintered  rail,  though  it  had 
received  no  notice  of  the  splintering, 
because,  not  to  know  of  such  a  defect 
was  prima  facie  negligence  as  much 
as  the  omission  to  repair  after  notice 
(Rockwell  V.  Third  Av.  R.  Co.,  64 
Barb.  438).  If  a  company  contract 
with  a  town  or  city  to  keep  the  streets, 
which  it  traverses,  in  good  repair, 
then  it  is  bound  to  do  so  (May berry  v. 
Second,  &c.  Streets  R.  Co.,  15  Phila. 
253).  In  the  case  of  such  patent  de- 
fects, a  municipal  corporation  would 
not  have  been  liable  without  notice 
(McGinity  v.  New  York,  5  Duer,  674) ; 
unless  some  specific  ministerial  duty 
required  it  to  know  the  very  thing 
which  it  did  not  know :  thus,  if  there 
was  a  duty  of  inspection,  then  no 
notice  of  a  defect  would  be  necessary 
if  inspection  would  have  disclosed  it 


(McCarthy  v.  Syracuse,  46  N.  Y. 
194).     See  ante,  §  28. 

2  McPadden  v.  N.  Y.  Central  R. 
Co.,  44  N.  Y.  478 ;  Readhead  v.  Mid- 
land R.  Co.,  L.  R.  2  Q.  B.  412  ; 
afRrmed,  L.  R.  4  Q.  B.  379. 

'  Worster  v.  Forty-second  St.  R. 
Co.,  50  N.  Y.  203;  Mazetti  v.  Harlem 
R.  Co.,  3  E.  D.  Smith,  98;  Fash  v. 
Third  Av.  R.  Co.,  i  Daly,  148.  The 
company  is  negligent  in  willingly 
allowing  a  dangerous  hole  to  remain 
between  its  tracks,  though  such  hole 
were  made  by  the  city  through  which 
the  road  passes  (Oakland  R.  Co.  v. 
Fielding,  48  Penn.  St.  320)';  see  ante^ 

§342. 

*  Mazetti  v.  Harlem  R.  Co.,  3  E. 
D.  Smith,  98. 

5  Mazetti f.  Harlem  R.  Co.,  supra. 
And  see  Pittsburgh,  &c.R.  Co.w.  Dunn, 
56  Penn.  St.  280.  Where  too  broad 
a  space  was  left  between  the  rail  and 
a  plank  placed  beside  it  to  facilitate 
the  crossing  of  teams,  the  company 
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much  above  the  level  of  the  highway  that  wagons  cannot 
conveniently  pass  over  them  ;  ^  nor  snow  or  dirt  be  cleared 
from  the  track  in  such  a  manner  as  to  obstruct  travel  and 
traffic  upon  the  highway/  The  construction  and  use  of  a 
running  switch  on  a  highway  in  the  midst  of  a  populous 
town  or  village,  is  of  itself  an  act  of  gross  and  criminal 
negligence  on  the  part  of  a  railroad  company.  Any  per- 
son who,  without  negligence  on  his  part,  is  injured  by  the 
operation  of  a  running  switch  so  situated,  may  recover  of 
the  company  for  the  damages  sustained,  without  other 
proof  of  negligence  than  the  existence  of  the  switch.*   The 


was  held  liable  to  the  owner  of  a  horse 
which  wrenched  off  its  hoof  (Cudde- 
back  V.  Jewett,  20  Hun,  187). 
See  also  the  similar  cases  of  Baugh- 
man  v.  Shenango,  &c.  R.  Co.  (92 
Penn.  St.  335),  and  Central  R.  &c. 
Co.  V.  Gleason  (69  Geo.  200). 

1  Wooley  V.  Grand  St.  R.  Co.,  83 
N.  Y.  121 ;  Milwaukee,  &c.  R.  Co.  v. 
Hunter,  11  Wise.  160;  Mayes  v. 
Chicago,  &c.  R.  Co.,  63  Iowa,  562. 
The  projection  of  rails  four  and  a  half 
inches  above  the  surface  of  a  street, 
without  proper  filling  between,  is  a 
serious  impairment  of  its  usefulness 
and  convenience  for  traffic  and  of  its 
safety  (Wasmer  v.  Delaware,  &c.  R. 
Co.,  80  N.  Y.  212) ;  and  in  Lowrey  v. 
Brooklyn  City  and  Newtown  R.  Co. 
(4  Abb.  N.  C.  32),  where  the  guard  or 
flange  of  a  switch  rose  two  inches 
above  the  surface  of  the  cross-walk, 
the  company  was  held  liable  to  a 
pedestrian  who  tripped  over  it.  Neil- 
son,  C.  J.,  said :  "  In  thus  placing 
their  switch,  these  defendants  were 
under  an  implied  obligation  to  have 
it  properly  arranged  and  protected, 
made  safe  and  kept  so.  .  .  .  The 
tongue  of  the  switch  projecting  above 
the  cross-walk  was  an  obstruction  for 
which  there  was,  and  could  have  been, 
no  authority."   This  case  was  reversed 


by  the  Court  of  Appeals  on  the  ground 
that  the  switch  did  not  belong  to,  nor 
was  it  under  the  control  of,  the  defend- 
ant, but  otherwise  the  opinion  of  the 
lower  court  was  not  disapproved 
(Lowrey  v.  Brooklyn  City,  &c.  R.  Co., 
76  N.  Y.  28).  In  England,  a  company 
is  made  to  pay  all  damages  caused  by 
the  projection  of  its  rails  above  the 
surface  (Oliver  v.  North  East  R.  Co., 
L.  R.  9  Q.  B.  409),  and  must  not  at 
all  interfere  with  the  usefulness  and 
safety  of  the  highways  which  it  inter- 
sects (see  Rex  v.  Kerrison,  3  M.  & 
S.  527). 

^  A  street  railway  company  re- 
moved snow  from  its  track  and  left  it 
in  ridges  on  either  side  for  three  days ; 
plaintiff,  in  attempting  to  turn  out  to 
avoid  a  car,  was  upset,  and  his  horses 
ran  away;  Held,  company  liable 
(Bowen  v.  Detroit  City  R.  Co.,  S4 
Mich.  496) ;  see  ante,  %  365. 

'  Brown  v.  N.  Y.  Central  R.  Co., 
32  N.  Y.  597 ;  Illinois  Central  R.  Co. 
V.  Baches,  55  111.  379.  A  "running 
switch ''  is  one  constructed  so  that 
while  a  train  approaches  with  consid. 
arable  speed,  the  car  to  be  left  be- 
hind may  be  disconnected,  the  forward 
part  of  the  train  passing  rapidly  over 
the  switch,  the  rear  part  is  somewhat 
checked,    the    intermediate     car     is 
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track  must  be  kept  in  good  condition,  as  far  as  by  the  use 
of  ordinary  care  it  can  be  done  ;  ^  the  failure  of  the  town 
to  repair  the  highway  upon  which  a  railroad  is  laid,  even 
though  it  is  bound  to  do  so,  is  no  excuse  to  the  company 
for  letting  its  track  fall  out  of  repair.^  Nor  is  the  approval 
of  the  track  by  any  public  officer  a  defense  to  an  action 
upon  injuries  caused  by  its  defects.*  But  a  railroad  com- 
pany, if  legally  authorized  to  lay  its  track  upon  a  highway, 
is  liable  only  for  its  negligence  in  performing  or  maintain- 


switched  off,  and  the  switch  can  be  re- 
placed in  season  forthe  two  ends  of  the 
train  to  unite  without  stopping.  In  Fer- 
guson V.  Wisconsin  Cent.  R.  Co.  (63 
Wise.  14s),  the  deceased  was  consid- 
ered imprudent  in  not  waiting  for  the 
dense  steam  to  clear  away,  but  yet  the 
company  was  held  liable;  the  court 
said:  "The  making-  of  a  running 
switch  at  a  point  where  the  railroad 
track  crosses  public  business  streets 
in  a  populous  village,  is  a  most  danger- 
ous proceeding,  and  reasonable  care 
on  the  part  of  a  railroad  company  to 
avoid  accidents  is  a  high  degree  of 
care,  sometimes  called  the  utmost 
care,''  So  in  Butter  v.  Milwaukee, 
&c.  R.  Co.  (28  Wise.  487),  the  making 
a  running  switch  in  the  village  of  Mil- 
ton without  having  a  man  on  the  front 
car  of  the  rear  section  to  give  warn- 
ing, was  declared  to  be  gross  negli- 
gence. 

1  Fash  V.  Third  Av.  R.  Co.,  i 
Daly,  148.  This  case  has  been  ques- 
tioned, and  there  is  no  good  reason 
why  the  company  should  be  made  to 
answer  for  the  neglect  of  the  munici- 
pal corporation  (Lowery  v.  Brooklyn 
City,  &c.  R.  Co.,  76  N.  Y.  28,  31). 
The  company  is,  however,  responsible 
for  an  accident  caused  by  the  impro- 
per laying  of  a  rail,  even  though  the 
municipal  authorities  be  negligent  to 
the  same  extent  in  improperly  paving 


the  street  (Carpenter  v.  Cent.   Park, 
&c.  R.  Co.,  II  Abb.  N.  S.  416). 

2  Gillett  V.  Western  R.  Co.,  8 
Allen,  560 ;  Carpenter  v.  Central  Park, 
&c.  R.  Co.,  II  Abb.  N.  S.  416,  and 
cases,  supra.  A  railroad  company 
which  so  constructs  and  maintains  its 
road-bed,  at  its  intersection  with  a 
highway,  as  to  render  the  highway 
dangerous  or  inconvenient  to  travelers 
thereon,  is  liable  for  an  injury  sus- 
tained by  a  traveler  upon  the  highway  in 
consequence  of  the  defect,  though  he 
has  a  remedy  against  the  town  or  city 
which  was  bound  to  keep  the  highway 
in  repair  (Snow  v.  Housatonic  R.  Co., 
8  Allen,  441).  And  if  a  company  is 
under  contract  with  such  town  or  city 
to  keep  a  portion  of  its  streets  in  repair, 
it  is  directly  liable  to  persons  injured 
by  its  failure  to  perform,  though  the 
town  or  city  also  be  liable  (Brooklyn 
V.  Brooklyn  City  R.  Co.,  47  N.  Y.  475 ; 
McMahon  v.  Second  Av.  R.  Co.,  75 
Id.  231).  This  liability  of  the  com- 
pany does  not,  however,  relieve  the 
town  from  its  primary  liability  (Hawks 
V.  Northampton,  116  Mass.  420; 
Johnson  v.  Salem  Turnpike  Co.,  109 
Id.  522);  see  ante,  \  345. 

3  Delzell  V.  Indianapolis  R.  Co., 
32  Ind.  45 ;  Alton,  &c.  R.  Co.  v.  Deitz, 
50  111.  210.  See  Dominguez  v.  Orleans 
R.  Co.,  35  La.  Ann.  75 1- 
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ing  the  work,  and  cannot  be  made  responsible  for  injuries 
unavoidably  resulting  from  the  presence  gf  the  rails  upon 
the  highway,  to  persons  using  the  highway.* 

§  409.  Damage  to  abutting  owners.— A  railroad  company, 
though  legally  authorized  to  construct  its  road  upon  a 
highway,  is  yet  liable  to  abutting  owners,  who  have  received 
no  compensation  therefor,  for  any  direct  physical  injury  to 
their  property  ;  for  such  a  physical  injury  is  regarded  as  a 
''  taking  "  of  private  property  within  the  meaning  of  the 
constitution.*      Indeed  the  Illinois  Constitution  of  1870, 


*  See  Mazetti  v.  Harlem  R.  Co.,  3 
E.  D.  Smith,  98,  and  cases  cited  under 
§  283,  ante. 

^  In  New  York,  a  railroad  com- 
pany, though  acting  under  the  author- 
ity of  the  legislature,  must  compensate 
for  any  taking  of  private  property 
(Arnold  v.  Hudson  River  R.  Co.,  55  N. 
Y.  66i).  In  Williams  v.  N.  Y.  Cen- 
tral R.  Co,  (16  N.  Y.  97),  the  owner 
of  land  in  a  city  dedicated  it  as  a 
street ;  the  Utica  Railroad  Company,  to 
whose  rights  and  liabilities  the  defend- 
ant succeeded,  was  authorized  by  its 
charter  to  build  its  road  upon  any 
highway  (L.  1836,  c.  242,  §  11),  and 
the  city  consented  that  the  railroad 
should  be  built  on  the  street  in  ques- 
tion ;  and  yet  it  was  held  that  the  ap- 
propriation of  the  highway  for  the 
railroad  was  the  imposition  of  an 
additional  burden  upon  it,  and  a  taking 
of  the  property  of  the  owner  of  the 
fee,  and  that  the  company  could  ob- 
tain no  title  or  right  to  the  highway 
under  the  act  of  the  legislature  or  the 
consent  of  the  city,  without  the  consent 
of  the  owner  of  the  fee,  or  the  ap- 
praisal and  payment  of  his  damages  in 
the  mode  provided  by  law.  In  Pres- 
byterian Soc'y  V.  Auburn,  &c.  R.  Co. 
(3  Hill,  567),  it  was  held  that  the 
legislature  had  no  power  to  authorize 
the  construction  of  a  railroad  upon  or 


across  a  highway -without  providing 
for  a  compensation  to  the  owner  who 
had  dedicated  the  land  as  a  highway, 
and  that  the  company  was  liable  to 
him  in  trespass.  See  also  the  similar 
cases  of  Craig  v.  Rochester  R.  Co. 
(39  N.  Y.  404),  where  the  company 
was  successfully  enjoined ;  Carpenter 
V.  Oswego,  &c.  R.  Co.,  24  N.  Y.  655; 
and  Wager  v.  Troy  Union  R.  Co., 
25  N.  Y.  526.  Where  land  has  been 
taken  for  a  turnpike  and  afterwards 
transferred  by  legislative  authority  to 
a  railroad  company  without  compensa- 
tion by  the  latter  to  the  owner  of  the 
fee,  he  may  maintain  successive  ac- 
tions for  damages  resulting  from  such 
occupation,  on  the  ground  that  the  use 
of  land  for  a  railroad  is  wholly  differ- 
ent from  that  public  right  of  passage 
for  which  highways  were  designed 
(Mahon  v.  N.  Y.  Central  R.  Co.,  24. 
N.  Y.  658).  In  Fletcher  v.  Auburn,  &c. 
R.  Co.  (25  Wend.  462),  the  company 
was  authorized  by  its  charter  and  by 
the  commissioners  of  highways,  to 
build  its  road  on  Garden  street  in  the 
town  of  Auburn,  and  yet  was  held 
liable  in  damages  to  plaintiff  because 
its  embankment  obstructed  his  pas- 
sage upon  and  use  of  the  street ;  and 
Nelson,  C.  J.,  said,  "  The  statutes 
effectually  protect  the  company,  if  they 
comply  with  the  conditions,  from  an 
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ordains  that  "  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensation,"  a  pro- 
vision which  applies  to  all  direct  physical  injuries.^     But  a 


indictment,  or  against  any  interference 
with  their  works  as  a  public  nuisance 
on  account  of  their  occupation  of  the 
highways,  but  not  against  claims  for 
private  damages  arising  from  conse- 
quential iojuries  to  adjacent  owners. 
In  Baltimore,  &c.  R.  Co.  v.  Reaney 
(42  Md.  117),  the  company,  by  care- 
fully building  an  authorized  tunnel 
under  a  street,  unsettled  the  founda- 
tions of  an  adjoining  house,  and  was 
held  liable  to  the  owner.  In  Pumpelly 
V.  Green  Bay  Co.  (13  Wall.  166),  the 
company  built  a  dam  under  authority 
of  a  Wisconsin  statute,  which  caused 
an  overflow  of  plaintiff's  land,  and  the 
deposit  thereon  of  sand,  &c.,  and  this 
was  held  to  be  such  a  "  taking  "  under 
the  constitution  as  required  compensa- 
tion. In  Stone  v.  Fairbury,  &c.  R. 
Co.  (68  111.  394),  the  company  was 
authorized  by  the  town  to  lay  its  tracks 
in  the  streets,  and  yet  it  was  held  on 
demurrer  that  a  complaint  alleging 
that  ''  smoke  and  cinders  were  cast 
from  the  engines  over  the  property  of 
plaintiff,  thereby  greatly  damaging  the 
same,"  stated  a  good  cause  of  action ; 
and  the  court  said,  that  "  the  company 
must  be  held  responsible  to  property 
owners  on  the  street  for  such  direct 
or  physical  damages  as  shall  result 
from  the  construction  of  the  road  or 
the  operation  of  the  same  after  its 
completion."  In  Hooker  v.  New 
Haven,  &c.  Co.  (14  Conn.  146),  the 
company  was  authorized  to  construct 
and  use  canal  and  waste  wiers,  which 
it  proceeded  to  do  with  due  care  and 
prudence,  but  so  that  the  water  was 
thrown  upon  plaintiff's  land ;  this  was 
I  held  to  be  a  taking,  for  which  plaintiff 
was  entitled  to  compensation.  In 
Vol.  n— 10 


Cadle  V.  Muscatine,  &c.  R.  Co.  (44 
Iowa,  n),  the  company  was  held  liable 
for  putting  its  road  so  near  to  plaint- 
iff's lot  as  to  deprive  him  of  a  side- 
walk and  egress,  but  the  court  re- 
cognized the  rule  that  if  the  road  had 
been  built  in  the  proper  place  and 
under  due  authority,  the  plaintiff 
would  have  been  without  remedy, 
however  inconvenienced;  and  cited 
Slatten  v.  Des  Moines  Val.  R.  Co.  (29 
Iowa,  148)  in  support  of  such  rule. 
The  provision  of  N.  Y.  L.  1875,  c.  606, 
§  26,  authorizing  companies  to  con- 
struct railways  in  streets  designated 
by  the  commissioners,  only  gives  the 
public  consent  without  which  a  rail- 
way could  not  be  built  in  a  street ;  it 
does  not  authorize  interference  with 
the  rights  of  private  property  (Matter 
of  N.  Y.  El.  Co.,  70  N.  Y.  327).  In 
Eaton  V.  Boston,  &c.  R.  Co.  (51  N. 
H.  504),  the  company  removed  a 
natural  ridge  bar  of  land,'  so  that  a 
river  overflowed  at  times  and  carried 
sand  and  gravel  on  to  plaintiff's  lands, 
and  this  was  held  to  be  such  a  taking 
as  the  legislature  could  not  authorize 
without  providing  for  a  compensation. 
1  The  Illinois  Constitution  of  1 870, 
providing  that  "  private  property  shall 
not  be  taken  or  damaged  for  public 
use  without  just  compensation,''  em- 
braces every  case  where  there  is  direct 
physical  obstruction  or  injury  to  the 
right  of  user  or  enjoyment.  The  jar- 
ring of  buildings,  also  cinders  and 
smoke,  are  such  physical  injuries,  but 
inconvenience  of  access,  and  noise, 
and  confusion,  anS  danger  of  crossing, 
are  not  (Chicago,  &c.  R.  Co.  v.  Hall, 
90  111.  42;  Stetson  V.  Chicago,  &c.  R. 
Co.,  75  111.  74).     In  the  later  case  of 
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company  is  not  liable  to  abutting  owners  for  such  conse- 
quential and  unavoidable  injuries  as  noise  and  inconven- 
ience of  access,^  and  slight  occasional  overflows  of  water.** 

§  410.  Accessories  of  railroads. — The  obligation  of  care 
on  the  part  of  a  railroad  company  extends,  of  course,  to  all 
the  accessories  of  its  business,  as  well  as  to  the  track  itself. 
It  is  bound  to  have  such  locomotives,*  cars,*  couplings' 
brakes,®  switches,^  turn-tables,^  etc.,  as  are  least  likely  to  do 


Rigneyw.  Chicago  (102  111.  64),  plaint- 
iff's house  was  cut  off  from  the  street 
by  a  viaduct  built  by  the  city,  so  that 
it  could  be  reached  only  by  a  stairway, 
and  the  city  was  held  liable. 

*  Hamilton  v.  Harlem  R.  Co.,  9 
Paige,  171;  Towle  v.  Eastern  Rail- 
road, 17  N.  H.  519  ;  Lackland  v.  North 
Mo.  R.  Co.,  34  Mo.  259  ;  see  Chapman 
V.  Albany,  &c.  R.  Co.,  10  Barb.  360. 

2  A  mere  overflow  of  private  prop- 
erty caused  by  the  embankment  of  a 
railroad  properly  constructed  and 
authorized,  does  not  entitle  the  private 
owner  to  compensation  (Bellinger  v. 
N.  Y.  Cent.  R.Co.,  23  N. Y.  42).  There 
are  a  great  many  cases  in  which  the 
company  has  been  held  to  a  strict  lia- 
bility, but  as  the  subject  does  not 
come  within  the  scope  of  our  treatise, 
we  do  not  pursue  it. 

»  See  Illinois  Central  R.  Co.  v. 
Phillips,  55  111.  194;  Central  Trust  Co. 
V.  Wabash,  &c.  R.  Co.,  26  Fed.  Rep. 
897.  For  example,  the  spark  arresters 
of  the  locomotives  must  be  safe  and 
in  good  order  (Atchison,  &c.  R.  Co. 
V.  Campbell,  16  Kans.  200). 

*  In  New  York,  Massachusetts, 
and  perhaps  other  states,  recent  stat- 
utes forbid  the  use  in  passenger,  mail 
or  baggage  cars,  of  a  common  stove 
for  heating  purposes.  A  company  is 
responsible  for  the  defective  cars  of 
another  company,  which  it  allows  to 
come  upon  its  line  or  grounds  (Chicago, 
&c.  R.  Co.  V.  Piwerj,  109  111.  314). 


5  In  New  York,  after  July  i,  1886, 
automatic  couplings  must  be  used  on 
freight  cars  (L.  1884,  c.  439,  §  4); 
and  all  coupling  attachments  must  be 
kept  as  safe  as  they  can  be  by  care- 
ful inspection  (Fay  v.  Minneapolis,  &c. 
R.Co.,  30  Minn.23i ;  Kingw.  Ohio,  &c. 
R.  Co.,  14  Fed.  Rep.  277) ;  and  the  buf- 
fers between  the  cars  must  not  overlap 
(Ellis  V.  N.  Y.  Lake  Erie,  &c.  R.  Co., 
95  N.Y.  546).  Compare  Simms  v.  So, 
Carolina  R.  Co.  [S.  C]  2  S.  E.Rep.  486. 

«  Owen  V.  Hudson  Riv.  R.  Co.,  7 
Bosw.  329;  Oldfield  v.  Harlem  R.  Co., 
3  E.  D.  Smith,  103;  see  s.  C,  14  N. 
Y.  310;  also  Hegeman  v.  Western  R. 
Corp.  13  N.  Y.  9,  as  to  sufficient  car 
axles.  The  brakes  must  not  be  allowed 
to  become  so  worn  that  they  will  not 
remain  wound  up  (Ransier  v.  Minne- 
apolis, &c.  R.  Co.,  32  Minn.  331);  and 
the  car  ladders  must  have  sound 
handles  (Richmond,  &c.  R.  Co.  v. 
Moore,  78  Va.  93 ;  Chicago,  &c.  R.  Co. 
V.  Warner,  108  111.  538;  see  Brann  v. 
Chicago,  &c.  R.  Co.,  53  Iowa,  595). 

'  So  the  best  switches  must  be 
used  (Smith  v.  Harlem  R.  Co.,  19  N. 
Y.  127;  affirming  6  Duer,  225);  and 
kept  in  good  condition  (Wooley  v. 
Grand  St.  R.  Co.,  83  N.  Y.  121).  In 
New  York,  it  is  required  by  L.  1884,  c. 
439)  §  I,  that  such  switches  be  used  as 
will  prevent  the  derailment  of  a  train 
in   case   of  their   misplacement. 

*  See  cases  cited  under  §  73,  ante; 
also  Houston,  &c.  R.  Co.  v.  Simpson, 
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injury,  while  sufficient  for  the  requirements  of  its  business. 
So  its  stations  or  depots  must  be  built  and  arranged  with 
care,  properly  lighted  when  dark,^  and  otherwise  made  safe 
and  convenient  for  persons  lawfully  entering  therein  for 
the  transaction  of  business,^  and  furnished  with  suitable  con- 


60  Tex.  103 ;  Kansas  Cent.  R.  Co.  v. 
Fitzsimmons,  22  Kans.  686;  St. 
Louis,  &c.  R.  Co.  V.  Bell,  81  111.  76; 
Koons  V.  St.  Louis,  &c.  R.  Co.,  65  Mo. 
592.  And  custom  is  no  defense  if  it 
disregards  the  safety  of  passengers  or 
employees  (Allen  v.  Burlington,  &c. 
R.  Co.,  64  Iowa,  94;  see  Koons  v.  St. 
Louis,  &c.  R.  Co.,  65  Mo.  592). 

1  Martin  v.  Great  Northern  R.  Co., 
16  C,  B.  179.  In  Cornman  v.  Eastern 
Cos.  R.  Co.  (4Hurlst.  &  N.  781,  784), 
Watson,  B.,  expressed  the  opinion 
that  this  was  the  only  ground  upon 
which  that  case  could  be  supported. 
To  establish  a  case  of  negligence 
against  a  railway  company,  and  conse- 
quent liability  in  damages  for  injury 
happening  in  consequence  of  an  al- 
leged defectiveness  in  an  erection  for 
the  use  of  their  passengers,  it  must  be 
proved  that  the  erection  was  an  im- 
proper one  for  its  purpose,  and  it  is 
not  sufficient  to  show  that  by  some 
alterations  it  might  have  been  made 
more  safe  (Crafter  v.  Metropolitan  R. 
Co.,  I  Harr.  &  R.  164;  S.  C,  L. 
R.  I  C.  P.  300;  Toomey  v.  Brighton, 
&c.  R.  Co.,  3  C.  B.  N.  S.  146). 

2  Where  flaps  on  the  platform  were 
imperfectly  turned  back,  and  the 
plaintiff  fell  over  them,  he  recovered 

damages  ( v.  Southeastern  R. 

Co.,  cited,  4  Hurlst.  &  N.  784).  So 
the  company  would  be  liable  for  in- 
juries received  through  the  breaking 
down  of  a  platform  insufficiently  con- 
structed; and  the  fact  that  it  broke 
down  under  the  mere  weight  of  the 
persons  on  it,  however  numerous, 
would  be  evidence  upon  which  a  jury 


might  find  the  company  was  guilty  of 
negligence  (Channell,  B.,  Cornman  v. 
Eastern  Counties  R.  Co.,  4  Hurlst.  &  N. 
787).  And  the  existence  of  an  open- 
ing in  the  platform,  through  which 
any  one  might  fall,  would  imply  negli- 
gence (Martin,  B.,  lb.,  p.  785).  But 
a  person  coming  on  the  platform  for 
mere  curiosity  cannot  recover  for  in- 
juries sustained  by  its  fall,  upon  mere 
proof  of  its  insufficiency  to  bear  a  large 
number  of  persons  (Gillis  v.  Pennsyl- 
vania R.  Co.,  59  Penn.  St.  129).  In 
Burgess  v.  Great  Western  R.  Co. 
(32  Law  Times,  76;  6  C.  B.  [N.  S. 
Am.  ed.]  923),  it  seems  to  have  been 
held  that  a  railway  company  is  bound 
to  fence  in  its  station  so  that  passen- 
gers cannot  mistake  the  way.  In 
America,  such  is  not  the  law,  but  it  is 
probable  that  a  company  leaving,  as 
in  that  case,  a  pit  in  the  way  which 
passengers  would  naturally  take  to  the 
station,  would  be  held  responsible.  A 
railway  company,  for  the  more  con- 
venient access  of  passengers  between 
the  two  platforms  of  a  station,  erected 
across  the  line  a  wooden  bridge  which 
the  jury  found  to  be  dangerous.  Held, 
that  the  company  was  liable  for  the 
death  of  a  passenger  through  the 
faulty  construction  of  this  bridge,  al- 
though there  was  a  safer  one  about 
one  hundred  yards  further  round, 
which  the  deceased  might  have  used 
(Longmore  v.  Great  Western  R.  Co., 
19  C.  B.  N.  S.  183).  The  company  is 
liable  to  a  passenger  who  falls  from  a 
depot  platform  because  of  insufficient 
Ught,  though  his  relation  with  the 
company,  as  a  passenger,  may  have 
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veniences  for  passengers  alighting  from  trains.^     But  it  is 

ceased  (Stewart  v.  International,  &c. 
R.  Co.,  53 Tex.  289;  Patten  v.  Chicago, 
&c.  Co.,  32  Wis.  524;  Buenemann  v. 
St.  Paul,  &c.  R.  Co.,  32  Minn.  390) ; 
and  to  a  passenger,  who,  upon  the 
name  of  his  destined  station  being  an- 
nounced, steps  off  in  the  darkness  into 
a  culvert  which  he  supposed  was  the 
platform  (Columbus,  &c.  R.  Co.  v. 
Farrell,  31  Ind.  408) ;  though  the  defec- 
tive structure  may  have  been  erected 
by  another,  if  it  is  controlled  by  the 
company  (Beard  v.  Connecticut,  &c. 
R.  Co.,  48  Verm.  loi) ;  and  to  a  pas- 
senger who  falls  down  the  defective 
steps  of  a  platform  while  properly  at- 
tempting to  enter  a  car,  even  though 
it  may  not  be  the  usual  place  for  get- 
ting on  and  off  (McDonald  v.  Chicago, 
&c.  R.  Co.,  26  Iowa,  124);  and  to  a 
passenger  who  slips  on  a  strip  of  ice 
which  extends  half-way  across  the 
platform,  the  cause  of  it  being  un- 
explained (Shepherd  v.  Midland  R. 
Co.,  25L.T.N.  S.  879);  andtoaperson 
who,  waiting  to  meet  a  train  at  night 
falls  into  a  hole  on  the  grounds  while 
seeking  a  place  to  urinate,  there  being 
no  urinal  (McKone  v.  Mich.  Cent.  R. 
Co.  51  Mich.  601) ;  and  to  a  hackman, 
who,  without  fault,  stepped  into  a  hole 
in  the  depot-platform  while  there  with 
a  passenger  (Tobinz/.  Portland,  &c.  R. 
Co.,  59  Maine,  183) ;  and  to  a  person 
who  broke  his  leg  in  a  hole  in  a  depot- 
platform  while  removing,  by  daylight, 
a  box  which  absorbed  his  attention 
(Louisville,  &c.  R.  Co.  v.  Wolfe,  80 
Ky.  82) ;  and  to  a  passenger  who 
broke  her  leg  by  stepping,  in  the  dark- 
ness, into  a  hole  in  a  wharf,  the  pas- 
sage by  boat  being  covered  by  the 
railroad  ticket  (Knight  v.  Portland,  &c. 
R.  Co.,  56  Maine,  234) ;  and  to  a  pas- 
senger who  fell  down  stairs  leading  to 
the  station  because  of  their  extreme 
slipperiness  (Davis  v.  London  &  Br. 


R.  Co.,  2  Post.  &  F.  588);  and  to  a 
passenger,  who,  in  the  darkness,  falls 
into  an  excavation  while  walking 
across  the  yard  or  premises  of  the 
company  to  take  a  train  at  the  water- 
tank,  though  it  may  not  be  where  the 
train  more  usually  stops  (Hurlburt  v. 
N.  Y.  Cent.  R.  Co.,  40  N.  Y.  145). 
In  this  case,  the  following  charge  was 
held  to  be  correct :  "  Take  any  place 
where  the  cars  are  accustomed  to 
stop,  passengers  have  a  right  to  sup- 
pose that  adjacent  to  the  cars  the 
ground  admits  of  their  getting  safely 
out  and  in,  and  I  do  not  think  that  it 
is  right  to  let  any  other  rule  prevail ;  . 
within  the  limits  in  which  persons 
necessarily  and  ordinarily  go  to  and 
from  the  trains,  it  is  necessary  that  the 
company  keep  the  ground  safe."  See 
also  Osbom  v.  Union  Ferry  Co.,  53 
Barb.  629;  Baltimore,  &c.  R.  Co.  v. 
State,  60  Md.  449  ;  Hoffman  v.  N.  Y. 
Central  R.  Co.,  75  N.  Y.  605.  In  all 
such  cases  it  is  for  the  jury  to  decide 
whether  the  passenger  has  taken  the 
ordinary  and  proper  way  provided,  or 
to  which  he  was  invited  by  the  con- 
duct of  the  company  ;  or  whether  he 
has  not  so  wandered  from  such 
ordinary  way  as  to  have  become  a 
trespasser  (Gaynor  v.  Old  Colony  R. 
Co.,  100  Mass.  208).  A  complaint 
that  the  platform  "  had  been  suffered 
to  get  out  of  repair  and  wholly  un- 
suitable for  the  reception  of  passen- 
gers," and  that  it  had  settled  down  in 
the  center  forming  an  incline  which 
caused  the  plaintiff  to  slip,  was  held 
not  to  be  sufficient ;  that  the  company 
was  only  held  to  that  reasonable  care 
demanded  of  individuals  upon  whose 
premises  others  come  by  invitation 
for  the  transaction  of  business  (Penn- 
sylvania Co.  V.  Marion,  104' Ind.  239). 
1  Foy  V.  Brighton,  &c.  R.  Co.,  18 
C.  B.  N.    S.   225;   see  further  upon 
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in  these,  as  in  other  matters,^  only  bound  to  use  ordinary 
care,  except  in  favor  of  passengers.^  It  is  not  negligence 
to  keep  apparatus  necessary  for  the  business  of  a  railroad, 
in  a  place  convenient  for  use,  where  it  is  in  full  view,  and 
no  one  could  reasonably  be  expected  to  be  endangered  by 
it,  even  though  under  the  pressure  of  a  crowd  one  does  in 
fact  stumble  over  it.^     The  company  has  a  right  to  reserve 


this  subject,  Chapter  XXII,  ^ost. 
Where  a  track  ends  near  an  open  pass- 
age leading  to  a  depot,  the  company  is 
bound  to  use  the  utmost  care  for  the 
protection  of  passengers,  but  is  perhaps 
not  bound  to  close  up  the  end  of  the 
track  with  snubbing  posts  (Grand 
Rapids,  &c.  R.  Co.  v.  Martin,  41  Mich. 
667). 

*  Where  a  staircase  led  from  a 
railroad  to  the  street,  with  a  wall  at 
each  side,  without  any  hand-rail,  the 
steps  being  faced  with  brass,  and  over 
forty  thousand  persons  had  passed  over 
it  without  injury,  the  plaintiff  himself 
having  continually  traveled  over  it  for 
eighteen  months  without  complaint, 
though  he  finally  slipped  upon  one  of 
the  steps,  where  the  brass  had  been 
worn  smooth  by  constant  travel,  it 
was  held  that  the  jury  had  no  right  to 
convict  the  company  of  negligence  in 
using  brass  instead  of  lead,  and  in  not 
providing  a  hand-rail,  although  two 
witnesses  testified  that  in  their  opinion 
the  injury  might  have  been  avoided  by 
such  a  change  (Crafter  v.  Metropoli- 
tan R.  Co.,  L.  R.  I  C.  P.  300;  see  also 
Rigg?/.  Manchester,  &c.  R.  Co.,  12  Jur. 
N.  S.  525).  In  Conway  z/.  Illinois  Cent. 
R.  Co.  (50  Iowa,  465),  the  company 
was  held  not  liable  to  a  brakeman  for 
not  using  the  crooked  link  which  was 
a  better  appliance  for  coupling  cars  of 
different  heights  than  the  one  actually 
in  use ;  and  a  company  is  not  bound 
to  change  machinery  and  appliances 
which  are  safe,  for  a  newer  and  yet 


safer  appliance  (Bradley  v.  Nashville, 
&c.  R.  Co.,  14  Lea  [Tenn.],  374); 
and  the  jury  must  consider  that  the 
new  invention  while  guarding  against 
one  danger,  might  introduce  new 
ones  (Chicago,  &c.  R.  Co.  v.  Few, 
15  Bradwell,  125. 

2  See  chapter  on  Carriers  of  Pas- 
sengers, f>ost. 

5  Cornman  v.  Eastern  Counties  R. 
Co.,  4Hurlst.  &  N.  781,  In  that  case, 
it  appeared  that  a  large  weighing 
machine  had  been  kept  for  five  years 
on  the  platform,  for  the  purpose  of 
weighing  passengers'  luggage,  with- 
out injury  to  any  one,  until  the  plain- 
tiff, pressed  by  a  crowd  of  people,  fell 
over  it  and  was  injured.  It  was  proved 
that  the  machine  projected  some 
six  inches  beyond  the  platform,  and 
that  upon  some  other  railroads  precau- 
tions had  been  taken  against  danger 
from  similar  machines  which  had  not 
been  taken  in  this  case.  But  a  ver- 
dict for  the  plaintiff  was  set  aside,  and 
a  nonsuit  entered.  Bramwell,  B., 
concurred,  solely  on  the  ground  that 
the  accident  was  one  which  could  not 
reasonably  be  foreseen.  In  Cannon 
V.  Midland  G.  W.  R.  Co.  (L.  R.  6  Ir. 
App.  199),  a  passenger  was  pushed 
from  the  station  platform  by  the  sud- 
den violence  of  a  disorderly  crowd, 
and  killed ;  it  was  held  that  the  com- 
pany was  not  bound  to  have  in  atten- 
dance a  staff  of  porters,  &c.,  sufficient 
to  control  such  violence. 
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any  part  of  its  buildings  for  its  own  use  ;  and,  having  in- 
dicated that  it  has  done  so,  in  a  manner  sufificient  to  warn 
persons  using  ordinary  care  that  they  have  no  business 
there,  it  is  not  bound  to  keep  such  places  in  a  condition 
which  will  make  it  safe  for  any  person,  other  than  its  own 
servants,  to  enter.^ 

§  411.  Defects,  how  proved.— The  defective  condition  of 
a  railroad,  or  of  any  thing  connected  with  it,  may  be 
proved  by  evidence  of  its  condition  immediately  or  short- 
ly after  the  occurrence  of  the  injury  complained  of,  if 
there  is  no  reasonable  suggestion  that  it  was  or  could  have 
been  changed  for  the  worse  in   the  interval.*     And  the 


'  Sweeny  v.  Old   Colony  R.  Co., 

10  Allen,  368.  Thus,  in  Toomey  v. 
Brighton,  &c.  R.  Co.  (3  C.  B.  N.  S. 
146),  plaintiff,  being  unable  to  read, 
inquired  of  a  stranger  for  the  urinal, 
mistook  the  direction,  and  entered  the 
next  room,  which  was  marked  on  the 
outside  ''lamp  room,"  and  in  which 
the  company's  lamps  were  kept.  This 
room  being  dark,  he  fell  down  some 
steps  at  the  entrance.  There  was  no 
proof  that  these  steps  were  badly  con- 
structed. Held,  no  evidence  of  negli- 
gence on  the  part  of  the  company.  So 
the  company  is  not  responsible  to  one 
who  is  injured  by  defects  in  machinery, 
if  he  has  no  business  to  go  within  its 
reach.  Thus,  where  a  passenger 
walked,  uninvited  and  without  neces- 
sity, under  a  heavy  package,  while  it 
was  being  hoisted  by  a  crane,  which 
broke  and  let  the  package  fall  upon 
him,  it  was  held  that  the  company 
was  not  in  fault  as  to  him,  owing  him 
no  duty  in  respect  to  the  crane,  having 
no  reason  to  expect  that  people 
would  pass  under  it  (Griffiths  v. 
Northwestern  R.  Co.,  14  Law  Times, 
N.  S.  797). 

2  Milwaukee,  &c.  R.  Co.  v.  Hunter, 

11  Wise.  160.     The  breaking  of  a  rail 


creates  a  presumption  of  negligence 
in  the  construction  and  maintenance 
of  the  track,  or  in  the  adjustment  of 
the  rail;  and  from  the  breaking  of 
successive  rails  in  the  same  place,  the 
jury  may  fairly  infer  a  defect  in  the 
road-bed  (Cleveland,  &c.  R.  Co.  v. 
Newell,  i04lnd.  264;  Peoria,  &c.  R. 
Co.  V.  Reynolds,  88  111.  418).  Where 
the  rail  which  caused  the  train  to  run 
off  the  track  had  been  broken  for  sev- 
eral days  before  the  accident,  and 
three  feet  of  it  was  missing  after  the 
accident,  the  company  was  held  liable, 
though  it  proved  inspection  a  short 
time  before ;  the  court  said  the  sub- 
stance of  the  issue  was:  "Was 
the  track  of  the  appellant's  road  un- 
safe by  reason  of  a  defective  rail,  and 
was  that  the  cause  of  the  injury  ?  " 
(Texas,  &c.  R.  Co.  v.  Kirk,  62  Tex. 
227).  The  spreading  of  the  rails  is 
presumptive  evidence  of  a  defective 
condition  of  the  track  (Knapp  v.  Sioux 
City,  &c.  R.  Co.,  65  Iowa,  91) ;  and 
the  breaking  down  of  a  railroad  bridge 
is  presumptive  evidence  of  negligence 
in  its  construction  or  maintenance 
(Baltimore  &  Ohio  R.  Co.  v.  Noell, 
32  Gratt.  394).  Evidence  of  the  con- 
dition of  the  track  at  the  place  of  the 
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sudden  giving  way  of  part  of  the  structure  is  evidence  of 
negligence  in  its  construction.^  The  question  whether 
proper  care  has  been  used  in  the  construction  of  a  railroad, 
is,  in  general,  a  question  of  fact.* 

§  412.  Rights  of  compensated  land-owners.— The  com- 
pensation which  a  land-owner  receives  for  the  right  of  way 
through  his  property  is  measured  upon  the  assumption 
that  the  railroad  will  be  constructed  and  managed  with  or- 
dinary care  ;  and  if  he  suffers  from  the  want  of  such  care 
on  the  part  of  the  railroad  company,  he  is  not  debarred 
from  recovery  therefor  by  his  receipt  of  compensation  for 
his  land.*  So  it  is  assumed  that  the  company  will  promptly 
remove  from  adjoining  land  any  thing  that  in  the  course 
of  construction  falls  there  (as,  for  example,  fragments  of 
rock  driven  out  in  blasting);  and  for  its  failure  to  do  so  an 
action  lies,  irrespective  of  the  compensation  awarded  for 


accident,  more  than  three  years  after  resulting  from  overflowing  plaintiff's 

it  happened,  is  inadmissible  (Stoher  v.  land  in  consequence    of    its    works, 

St.  Louis,  &c.  R.  Co.,  [Mo.]  4  S.  W.  must  show  that  all  due  and  reasonable 

Rep.   389).      Evidence    of   accidents  precautions  were  taken  in  the  con- 

which  happened  to  others  at  the  same  struction,  and  that  nothing  was  done 

place  is  rightly  excluded    (Early  v.  wantonly  or  carelessly  to  cause  un- 

Lake   Shore,  &c.  R.   Co.,  [Mich.]  33  necessary  damage  to  plaintiff's  prop- 

N.  W.  Rep.  813  [turntable-pit].  erty,  in  order  to  confine  the  plaintiff 

^  Kearney  v.  Brighton,  &c.  R.  Co.,  to  the  statute  remedy  for  compensa- 

L.  R.  6  Q.  B.  759;   affirming  S.  C,  tion.    If  it  does  not  show  this,  the  ac- 

5  Id.    41 1 ;    Illinois    Central  R.    Co.  tion  will  lie  (Mellen  v.  Western  R. 

V.    Phillips,   49  111.  234.      See  ante,  Co.,  4  Gray,  301 ;  Johnson  w.  Atlantic, 

§  59.  &c.  R.  Co.,  35  N.  H.   569;  but  com- 

2  Brown  v.  Mohawk,  &c.  R.  Co.,  pare  Robinson  v.  N.  Y.  &  Erie  R.  Co., 
How.  App.  Cas.  52;  Poler  v.  N.  Y.  27  Barb.  512;  Chase  v.  N.  Y.  Central 
Central  R.  Co.,  16  N.  Y.  476;  com-  R.  Co.,  24  Id.  273).  S.  P.,  Jackson- 
pare  Crafter  v.  Metropolitan  R.  Co.,  ville,  &c.  R.  Co.  v.  Cox,  91  111.  500) 
L.  R.  I  C.  P.  3CX).  For  other  cases  [company  liable  where,  having  bought 
see  Chapter  IV,  ante.  a  right  of  way,  it  injured  the  seller's 

s  Waterman  v.    Connecticut,  &c.  crops  by    forcing    back  the    surface 

R.  Co.,  30  Verm.  610;  Pittsburgh,  &c.  water].    It  is  not  necessary  to   prove 

R.  Co.  V.  Gilleland,  56  Penn.  St.  445.  malice  (McCormick  v.  Kansas   City, 

A  railroad  company,  sued  for  damages  &c.  R.  Co.,  57  Mo.  433). 
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the  land  taken  and  damage  necessarily  to  be  suffered.^  But 
for  injuries  which  naturally  follow  the  use  of  the  land  for 
the  purpose  of  a  railroad,  and  which  could  not  be  avoided 
by  the  use  of  ordinary  care,  such  a  land-owner  cannot  re- 


2 


cover. 

§  413.  Obligations  of  lessor  of  railroad.— Under  the  well- 
settled  rule,  that  no  covenants  as  to  the  condition  of  the 
property  are  implied  in  a  lease  of  real  estate,  there  can  be 
no  doubt  that  none  of  the  obligations  mentioned  in  this 
chapter  bind  a  railroad  company  in  favor  of  a  lessee  of  the 
road,  and  that  the  latter  must  take  the  road  as  he  finds  it* 
And  it  follows  that  passengers  and  others,  deriving  their 
rights  from  the  lessee,  cannot  hold  the  lessor  responsible 
for  any  defects  in  the  condition  of  the  road,  because  there 


'  Although  a  railroad  corporation 
have  a  right  to  throw  stones,  by  blast- 
ing in  a  proper  manner,  upon  adjoin- 
ing lands,  still  it  is  their  duty  to  re- 
move the  stones  thus  thrown  upon 
the  adjoining  lands  in  a  reasonable 
time ;  and  if  they  fail  so  to  remove 
them,  they  will  be  liable  for  the  dam- 
age or  injury  that  the  owner  of  the 
land  sustains  in  consequence  of  such 
neglect  of  removal  (Sabin  v.  Vermont 
Central  R.  Co.,  25  Verm.  363). 

2  Where  an  owner  of  land  grants 
a  portion  of  it  to  a  railroad  company 
for  its  railroad,  he  holds  his  land  sub- 
ject to  the  consequences  attendant 
upon  the  use  of  the  portion  granted, 
and  particularly  such  as  would  result 
from  the  running  of  engines  and  the 
consequent  exposure  of  property  on 
the  adjacent  land  to  such  injury  and 
loss  as  would  naturally  result  there- 
from with  ordinary  care  on  the  part 
of  the  company  (Rood  v.  N.  Y.  & 
Erie  R.  Co.,  18  Barb.  80).  Where 
the  damage  done  by  blasting  rocks,  or 
in  any  similar  mode,  in  the  course  of 
the  construction  of  a  railway,  is  done 


to  land,  a  portion  of  which  is  taken 
by  the  company  under  compulsory 
powers,  this  damage  will  not  lay  the 
foundation  of  an  action  in  any  form,  as 
it  should  be  taken  into  account  in  esti- 
mating the  compensation  to  the  land- 
owner for  the  portion  of  land  taken 
(Brown  v.  Providence,  &c.  R.  Co.,  5 
Gray,  35).  Where  the  right  of  way  is 
granted  to  a  railroad  company,  and 
it  is  necessary,  to  render  it  prac- 
ticable for  the  purposes  of  the  road, 
to  dig  a  deep  cut  through  the  ground, 
the  company  is  not  bound  to  build 
walls  to  prevent  the  banks  from  fall- 
ing in,  and  for  the  protection  of  the 
adjoining  property  (Hortsman  v.  Cov- 
ington, &c.  R.  Co.,  18  B.  Monr,  218; 
but  compare  Richardson  v.  Vermont 
Central  R.  Co.,  25  Verm.  465).  If  em- 
bankments are  necessary,  and  they 
cannot  by  ordinary  care  be  prevented 
from  flooding  adjoining  land,  the 
land-owner  cannot  complain  (Terre 
Haute,  &c.  R.  Co.  v.  McKinley,  33 
Ind.  274).     See  ante,  §  283. 

^  Murch  V.  Concord  R.  Co.,  29  N. 
H.9. 
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exists  no  contract  or  duty  between  them.*  But,  to  relieve 
the  lessor  from  liability,  the  possession  of  the  lessee  must  be 
exclusive.  If  the  road  is  operated  on  the  joint  account  of 
lessees  of  a  part  of  it,  and  a  receiver  of  the  remaining  part, 
and  the  servant  by  whose  negligence  the  injury  was  done, 
was  employed  by  them  jointly,  both  the  company  and  the 
lessee  are  liable ;  for  the  servant  was  as  much  the  agent  of 
the  one  as  of  the  other.^  So  the  fact  that  one  company 
grants  the  use  of  its  road  to  another  company,  by  the  neg- 
ligence of  whose  servants  in  operating  its  train,  a  passenger 
on  the  lessor-company's  train  was  injured,  is  no  reason  for 
exempting  the  latter  from  liability  to  its  own  passenger.^ 
A  company  which  hires  a  road  defectively  constructed,  and 
maintains  it  in  the  same  condition,  is  as  liable  for  an  in- 
jury as  the  constructing  company  would  have  been.* 

§  414.  Interference  with  highways. — The  mere  fact  that  a 
railroad  was  built  close  to  a  highway  when  it  might  have 
been  built  equally  well  farther  off,  the  injury  being  caused 
by  such  proximity,  does  not  of  itself  constitute  negli- 
gence.^ When,  however,  a  railroad  company,  in  the  course 
of  constructing  its  road,  finds  it  necessary  to  interfere  with 
a  highway,  it  is  bound  to  exercise  its  rights  in  the  manner 

1  Murch  V.  Concord  R.  Co., supra.  &c.  R.  Co.,  58  N.  Y.  61).  For  other 
One  railroad  company  allowed  an-  cases,  see  Patterson  Railway  Accident 
other  to  lay  a  track  on  a  bridge  L.  134,  and  two  next  following  chapters, 
erected  by  the  former ;  Held  not  liable  ^  Railroad  Company  v.  Barron,  5 
for  an  injury  caused  by  defects  created  Wall.  90,  citing  and  approving  Chicago, 
in  the  bridge  by  the  negligence  of  the  &c.  R.  Co.  v.  McCarthy,  20  111.  385 ; 
other  company  (Gwathney  v.  Little  Ohio,  &c.  R.  Co.  v.  Dunbar,  Id.  623 ; 
Miami  R.  Co.,  12  Ohio  St.  92).  Chicago,  &c.  R.  Co.  v.  Whipple,  22  Id. 

2  Railroad  Company  I'.  Brown,  17  105 ;  Nelson  z/.  Vermont,  &c.  R.  Co., 
Wall.  445.  As  to  liability  of  receivers  26  Verm.  717;  McElroy  w.  Nashua, 
in  possession  of,  and  operating,  a  rail-  &c.  R.  Co.,  4  Cush.  400. 

road,  see  Meara  v.  Holbrook,  20  Ohio  *  Wasmer  v.  Delaware,  &c.  R. 
St.  137;  Sloan  V.  Central,  &c.  R.  Co.,  80  "N.  Y.  212;  see  Brown  ^z.  Cay- 
Co.,  62  Iowa,  728.  The  company  it-  uga,  &c.  Co.,  12  Id.  486;  Moshier  v. 
self  is  not  liable  for  the  negligence  of  Utica,  &c.  R.  Co.,  8  Barb.  427. 
the  receiver  or  his  servants  (Ballou  v.  =  Beatty  v.  Central  Iowa  R.  Co., 
Farnum,  9  Allen,  47 ;  Metz  v.  Buffalo,  58  Iowa,  242. 
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which  will  the  least  obstruct  the  ordinary  use  of  such  high- 
way ;  and  if  it  is  necessary  to  do  any  act  which  will  make 
travel  thereon  difficult  or  dangerous,  the  company  must 
use  ordinary  care  to  warn  travelers  of  the  danger,  and  to 
protect  them  therefrom,  by  barriers  or  otherwise,  and  is 
liable  to  them  for  any  injuries  which  could  have  been  ob- 
viated by  the  use  of  such  care.^  And  where,  through  the 
fault  of  the  company,  such  an  injury  occurs,  for  which  the 
town  is  compelled  in  the  first  instance  to  pay  damages, 
the  town  may  recover  from  the  company  the  damages  so 
paid  by  it.* 

§  415.  Restoration  of  roads  and  bridges. — Railroad  com- 
panies are  generally  required  by  statute  to  restore  roads, 
streams,  and  bridges,  with  which  they  have  interfered,  to 


1  At  a  place  on  the  line  of  a  rail- 
road where,  although  not  a  public 
highway,  there  is  a  crossing  constant- 
ly and  notoriously  used  as  such  by 
the  public,  without  objection  on  the 
part  of  the  company,  the  company  is 
bound  to  give  some  reasonable  notice 
and  warning  of  the  approach  of  trains, 
although  not  absolutely  bound  to  ring 
a  bell  or  blow  a  whistle  (Byrne  v.  N. 
Y.  Central,  &c.  R.  Co.,  104  N.  Y., 
362).  S.  p..  Potter  V.  Bunnell,  20 
Ohio  St.  1 50 ;  Veazie  v.  Penobscot  R. 
Co.,  49  Maine,  1 19.  Defendant,  being 
authorized  to  construct  a  railroad,  had 
occasion,  in  so  doing,  to  cut  through  a 
highway  which  plaintiff  was  bound  to 
keep  in  repair.  In  the  progress  of  the 
work  it  became  necessary,  to  prevent 
travelers  from  falling  into  the  deep 
cut  at  the  intersectipn  of  the  highway, 
to  raise  barriers  which,  though  volun- 
tarily erected  by  the  company,  were 
afterward  approved  and  adopted  by 
the  selectmen  of  the  town.  Subse- 
quently, for  the  purpose  of  removing 
stone  and  rubbish  from  the  cut,  the 
barriers  were  taken  down  by  persons 


in  defendant's  employ,  and,  the  work- 
men neglecting  to  replace  them  at 
night,  when  leaving  the  works,  a 
traveler  sustained  an  injury.  Held, 
that  the  company  was  bound  to  cause 
the  barriers  to  be  replaced  at  night,  as 
otherwise  an  accident  might  have 
happened  before  the  town  had  notice, 
actual  or  constructive,  and  no  one 
would  have  been  responsible  for  the 
damages  (Lowell  v.  Boston,  &c.  R. 
Co.,  23  Pick.  24).  See  also  Baltimore, 
&c.  R.  Co.  V.  Boteler,  38  Md.  568. 
When  a  turnpike  road  is  constructed 
upon  the  same  ground,  after  a  railroad 
has  been  built,  having  priority  by  its 
charter,  it  is  the  duty  of  the  turnpike 
company  to  provide  the  necessary 
safeguards  at  crossings  (Zuccarello  v. 
Nashville,  &c.  R.  Co.,  3  Bax.  [Tenn.] 
364).     See  ante,  §  342. 

2  Lowell  V.  Boston,  &c.  R.  Co.,  23 
Pick.  24  ;  Brooklyn  v.  Brooklyn  R. 
Co.,  47  N.  Y.  475 ;  Duxbury  v.  Ver- 
mont Central  R.  Co.,  26  Verm.  751; 
Veazie  v.  Penobscot  R.  Co.,  49  Maine, 
119.  See  cases  cited  under  §§  301, 
384,  ante. 


155 


CONSTRUCTION    OF    RAILROADS. 


[§415 


such  condition  as  will  not  impair  the  usefulness  of  such 
roads,  streams,  or  bridges.^  We  think  they  are  bound  to 
do  this  by  force  of  the  common  law,  when  there  is  no 
statutory  regulation  on  the  subject;^  for  it  can  scarcely  be 
supposed  that  the  legislature  intends  in  any  case  to  allow 
a  railroad  company  needlessly  and  permanently  to  destroy 
a  public  way.  The  company  must  restore  the  whole  of 
a  road,  however  wide,  and  it  is  not  enough  for  it  to  put 
in  order  *  the  part  usually  traveled.  Where  a  railroad  com- 
pany neglects  its  duty  in  this  respect,  and  the  town  is 
compelled  to  pay  damages  to  a  person  injured  by  a  defect 
in  the  road  caused  by  the  neglect  of  the  company,  the 
town  may  recover  from  the  company  the  amount  thus 
paid.*      It  has  been  held  in  Vermont  that  the  company 


1  Such  is  the  case  in  Great  Britain 
and  most,  if  not  all,  of  the  States.  A 
railroad  company,  being  empowered 
by  its  charter  to  change  highways 
intersected  by  its  road,  and  to  carry 
such  highways  either  under  or  over 
its  track,  as  may  be  most  expedient, 
cannot  be  controlled  in  its  option  by  a 
court  of  equity,  if  it  acts  with  proper 
care  and  skill  (Illinois  Gent.  R.  Co.  v. 
Bentley,  64  111.  438).  See  Gear  v. 
Cleveland,  &c.  R.  Co.,  43  Iowa,  83. 
Where  the  company  left  its  rails  pro- 
jecting four  and  a  half  inches  above 
the  surface  of  the  street,  without  any 
filling  between  them,  it  did  not  restore 
the  street  to  its  "former  state,"  and 
was  held  liable  (Wasmer  v.  Delaware, 
&C-.  R.  Co.,  80  N.  Y.  212).  A  railroad 
confpany  is  not  relieved  of  its  duty  to 
restore  a  highway  to  its  former  state 
by  the  fact  that  a  street  railway  com- 
pany, whose  track  runs  along  the 
highway,  is  bound  to  keep  the  space 
between  its  rails  in  repair  (Masterson 
V.  N.  Y.  Central  R.  Co.,  84  N.  Y. 
247). 

2  See   Louisville,   &c.    R.   Co.   v. 
Hodge,  6  Bush,  141. 


"  Judson  V.  New  Haven,  &c.  R. 
Co.,  29  Conn.  434.  There  the  road  was 
twelve  rods  wide,  with  two  paths,  one 
on  each  side,  and  an  open  common  be- 
tween. The  railroad  crossed  it,  and 
the  company  put  so  much  of  the  road 
as  was  usually  traveled  into  good 
order  again,  but  put  a  culvert  in  the 
center,  and  left  it  uncovered.  This 
being  filled  up  with  snow  in  the  win- 
ter, plaintiff  fell  into  it  and  was  in- 
jured. Held,  the  company  was  lia- 
ble. 

*  Hamden  v.  New  HaVen,  &c.  R. 
Co.,  27  Conn.  1 58.  The  court  said,  in 
that  case:  "The  town  is  prevented 
from  interfering  with  the  building  of 
the  railroad  by  the  authority  of  the 
legislature  until  the  company  has 
completed  its  works ;  yet  while  in  this 
condition  it  is  held  liable  for  a  neglect 
which  it  has  no  power  to  prevent.  It 
is  equitable,  therefore,  that  the  party 
whose  absolute  duty  it  is  to  restore 
the  road  to  its  former  state  of  useful- 
ness, should  indemnify  it  from  the 
consequences  of  such  liability.  And 
it  appears  to  us  that  it  would  be  un- 
just to  apply  to  the  town  the  principle 
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discharges  all  its  obligations  in  this  respect  by  using 
proper  care  at  the  time  to  restore  the  highway,  and  that  it 
is  not  bound  to  keep  watch  upon  it  afterward,  nor  to 
repair  future  deteriorations.^  But  the  contrary  has  been 
adjudged  in  New  York,  in  respect  to  alterations  made  in 
the  course  of  a  stream,^  and  to  changeis  made  in  a  high- 
way.* 

§  416.  Road-bridges  over  railroads. — Railroad  companies 
in  Great  Britain  and  Ireland  are  required  by  statute*  to  carry 
highways  over  or  under  their  roads  by  bridges  in  certain 
cases,  and  to  keep  the  approaches  to  those  bridges  in 
order,  as  well  as  the  bridges  themselves,  and  the  entire 
material  of  the  road  over  the  bridges.^  But  where  the 
railroad  passes  over  the  highway  by  a  bridge,  and  for  this 
purpose  the  grade  of  the  highway  is  lowered  at  that  spot, 


that  there  shall  be  no  contribution  be- 
tween joint  wrong-doers." 

■•  Where  a  railroad  company,  in 
the  course  of  the  construction  of  its 
road,  lawfully  turned  a  stream  of 
water,  restoring  it  to  its  former  state 
as  nearly  as  practicable,  and  the  new 
channel  was  properly  guarded,  so  far 
as  could  be  perceived  at  the  time  of 
turning  it, — held,  that  the  company 
was  not  obliged,  thereafter  to  watch 
the  operation  of  the  water,  and  take 
precautions  to  prevent  its  encroach- 
ing upon  adjoining  lands  (Norris  v. 
Vermont  Central  R.  Co.,  28  Verm. 
99).  If  the  company  restores  the  con- 
dition of  the  street  or  sidewalk  to  the 
acceptance  of  the  municipality,  and 
ceases  to  have  any  control  over  it,  its 
liability  for  its  safe  condition  then  also 
ceases,  even  though  such  street  or 
sidewalk  may  continue  to  be  an  ap- 
proach to  the  railroad  (Quimby  v.  Bos- 
ton, &c.  R.  Co.,  69  Maine,  340). 

2  Cott  V.  Lewiston  R.  Co.,  36  N.  Y. 
214. 


=  People  V.  Troy,  &c.  R.  Co.,  37 
How.  Pr.  427. 

*  Stat.  8  &  9  Vic.  c.  20,  §  46.  For 
a  peculiar  case,  in  which  this  provision 
of  the  statute  was  held  to  be  incorpo- 
rated in  a  special  charter,  see  Bristol, 
&c.  R.  Co.  V.  Tucker,  13  C.  B.  N.  S. 
207. 

5  The  obligation  is  not  merely  to 
keep  the  bridges  in  such  order  that 
the  municipal  authorities  can  main- 
tain the  roads  over  them,  but  to  pro- 
vide for  the  entire  road  (North  Staf- 
fordshire R.  Co.  V.  Dale,  8  El.  &  Bl. 
836).  The  sides  of  a  bridge  crossing 
a  railroad  must  be  so  secured  by  rails 
or  other  barriers  as  to  be  safe  for 
children  having  occasion  to  cross  it 
(Lay  V.  Midland  R.  Co.,  34  L.  T.  30). 
If  the  company  continues  to  use  a 
bridge  when  its  defects  are  visible,  it 
is  liable  to  an  employee  for  injury 
caused  by  its  breaking  down  (Vos- 
burgh  V.  Lake  Shore,  &c.  R.  Co-,  94 
N.  Y.  374). 
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the  company  is  not  bound  to  keep  any  part  of  the  highway 
in  repair,  after  having  once  put  it  into  good  condition.^ 
Similar  statutes  exist  in  some  of  the  United  States.* 
Under  a  Connecticut  statute,  which  provides  that  railroad 
companies  shall  make  and  maintain  such  bridges,  etc.,  as 
the  convenience  and  safety  of  the  public,  traveling  upon  a 
highway  or  street,  may  require,  it  is  held  that  a  railroad 
company  is  not  bound  to  maintain  a  highway  under  one 
of  its  bridges,  in  a  municipality,  so  as  to  prevent  the  bridge 
from  interfering  with  public  travel.*  If  bridges  are  built 
by  the  company  over  its  road,  they  must  be  high  enough 
to  enable  the  employees  to  operate  the  road  with  reason- 
able   safety,*   but   not   necessarily  so   high    as   to   allow 


'  London  &  Northwestern  R.  Co. 
V.  Skerton,  5  Best  &  S.  559;  Fosberry 
V.  Waterford,  &c.  R.  Co.,  13  Irish  C. 
L.  494  ;  Waterford,  &c.  R.  Co.  v. 
Kearney,  12  Id.  224. 

^  See  Ellsworth  v.  Central  R.  Co., 
34  N.  J.  Law,  93,  for  the  construction 
of  such  a  statute. 

^  Gray  v.  Danbury,  [Conn.]  10 
Atl.  Rep.  198.  In  that  case,  held  that, 
in  the  absence  of  a  statute,  a  railroad 
company  was  not  negligent  in  failing 
to  maintain  the  height  of  one  of  its 
bridges  above  a  highway  as  it  was 
when  the  bridge  was  built,  where  the 
vertical  space  between  the  road-bed 
and  the  bridge  has  been  diminished 
by  raising  the  street.  It  was  also 
held  that  it  cannot  be  said,  as  a  con- 
clusion of  law,  that  a  railroad  com- 
pany is  negligent  in  the  construction 
of  a  bridge  over  a  highway  at  a  height 
of  only  10^  feet  from  the  road-bed, 
where  the  company,  the  railroad  com- 
missioners, and  the  borough  where 
the  bridge  was  being  built,  considered 
the  height  sufficient;  and  where  an  in- 
jury complained  of  resulted  from  rais- 
ing the  street  after  the  construction  of 
the  bridge. 


*  A  railroad  company  must  con- 
struct and  maintain  its  roadway  and 
appendages,  and  overhead  structures, 
in  such  manner  and  condition  that  an 
employee  can  perform  all  the  duties 
required  of  him  with  reasonable  safety ; 
and  where  they  knowingly  maintain  a 
bridge  over  their  tracks,  so  low  that 
brakemen  cannot  perform  their  duty 
on  top  of  the  cars,  they  are  liable  to  a 
brakeman  who,  having  no  knowledge 
of  its  dangerous  character,  is  struck 
by  the  bridge  and  injured  while  in  the 
performance  of  his  duty  on  top  of  a 
car  (Baltimore,  &c.  R.  Co.  v.  Rowan, 
104  Ind.  88).  An  instruction  that  if  a 
railroad  company  constructs  a  covered 
bridge  along  the  line  of  its  railroad,  it 
should  build  it  of  sufficient  height  so 
that  persons  employed  "by  the  railroad 
company  as  brakemen,  and  who  are 
required  to  go  upon  the  top  of  freight 
trains,  in  discharging  their  duty  as 
brakemen,  while  going  through  the 
bridge,  may  pass  through  without 
danger  to  their  personal  safety;  held 
proper.  So  an  instruction  that  the 
law  does  not  require  of  a  brakeman 
that  he  should  absolutely  know  all  of 
the  defects  of  construction,  and  all  the 
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the  employees  to  walk  upright  on  the  top  of  passing 
cars.^ 

§  417.  Highway  crossing  at  grade.— In  England,  when 
a  railway  crosses  a  public  carriage-road  on  the  level,  the 
company  is  required  to  erect  and  maintain  gates  across  the 
road,  and  erect  a  lodge,  and  keep  proper  persons  to  open 
and  shut  the  gates  and  watch  the  crossing ;  at  a  crossing 
over  a  bridle-way  it  must  erect  gates,  and  over  a  footway, 
gates  or  stiles.^  An  omission  so  to  erect  and  maintain  gates 
or  stiles,  is  evidence  of  negligence  to  be  left  to  the  jury, 
but  is  not  conclusive  of  the  company's  liability  for  a  par- 
ticular accident.*  In  Iowa,  railroad  companies  are  required 
by  statute  to  construct  safe  crossings  and  cattle-guards 
and  erect  conspicuous  warning  signs,  at  all  points  where 
the  "  railway  crosses  any  public  highway,"  and  if  any  com- 
pany shall  neglect  to  comply,  it  "  shall  be  liable  for  all 
damages  sustained  by  reason  of  such  neglect  or  refusal, 
and,  in  order  for  the  injured  party  to  recover,  it  shall  only 
be  necessary  for  him  to  prove  such  neglect  or  refusal."  * 

obstructions  there  may  be  along  the  51  Md.  47).     See  Pittsburgh,  &c.  R. 

line  of  the  railway,  nor  that  he  should  Co.  v.  Sentmeyer,  92  Penn.  St.  376. 

neglect  the  performance  of  his  duties  Some   of  the  risk  of  collision  with 

as  a  brakeman  to  be  on  the  constant  bridges  is  incident  to  employment  on 

lookout  for  such  obstructions  and  de-  a  railroad   (Clark  v.   Richmond   R. 

fects,  which  may  be  dangerous ;  held  Co.,  78  Va.  709).  But  see  this  subject 

not  to  be  erroneous  (Chicago,  &c.  R.  fully  discussed,  ante^  §§  198-200. 
Co.  V.  Johnson,   116  111.  206).  *  8  &  9  Vict.  c.  20,  §§  47,  61;   26 

1  A  railroad  company  is  not  bound  &  27  Vict.  c.  92,  §  6. 
to  build  its  bridges  high  enough  to  en-  '  Williams  v.  Gt.  Western  R.  Co., 
able  its  employees  safely  to  stand  up-  L.  R.  9  Ex.  1 57 ;  Daniel  v.  Metrop. 
right  on  top  of  its  cars;  and  a  brake-  R.  Co.,  L.  R.  3  C.  P.  216;  reversed, 
man  who,  in  the  performance  of  his  3  C.  P.  591.  See  the  next  chapter, 
duty,  is  injured  while  in  that  position,  *  Iowa  Code  of  1873;  McClain's 
cannot  maintain  an  action  therefore,  Annot.  Stats,  of  1880,  §  1288.  The 
although  he  was  suddenly  called  upon  embankment  which  constitutes  the 
to  discharge  that  duty  (Baylor  v.  Del-  necessary  approach  to  a  railroad  cross- 
aware,  &c.  R.  Co.,  40  N.  J.  Law,  23;  ing,  is  a  part  of  it,  and  must  be  both 
Rains  v.  St.  Louis,  &c.  R.  Co.,  71  Mo.  made  and  kept  in  repair  by  the  com- 
164;  Baltimore,  &c.  R.  Co.  v.  Strieker,  pany  (Farley  v.  Chicago,  &c.  R.  Co., 
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This  statute  releases  the  injured  person  from  the  burden 
of  proving  due  care  on  his  own  part,  if  he  was  injured 
while  on  ^  the  crossing,  but  not  otherwise.*  A  mere  com- 
pliance with  statutory  requirements  in  respect  to  signs, 
signals,  and  other  precautions  for  the  public  protection, 
at  railroad  crossings,  is  not  necessarily  a  full  discharge  of 
the  company's  obligation  to  provide  safe  crossings.*  A  rail- 
road company  is  bound  to  make  and  maintain  safe  cross- 


42  Iowa,  234;  Maltby  v.  Chicago, 
&c.  R.  Co.,  52  Mich.  108). 

^  Payne  v.  Chicago,  &c.  R.  Co.,  44 
Iowa,  236. 

2  Deceased  entered  upon  the  track 
a  long  distance  from  the  crossing, 
but  was  struck  near  it.  Held,  the 
company  was  not  liable,  though  it  had 
not  erected  the  required  sign;  the 
court  saying:  "The  statute  simply 
renders  the  railroad  company  liable 
for  damages  sustained  by  reason  of 
the  refusal  or  neglect  to  erect  a  siga.. 
It  is  apparent  that  it  is  intended  as  a 
warning  to  and  for  the  protection  of 
persons  about  to  cross  the  railway 
track.  In  this  case  the  deceased  en- 
tered upon  the  railroad  track  a  long  dis- 
tance from  the  highway  crossing  and  he 
was  walking  along  the  track  lengfthwise 
when  he  sustained  the  injury.  It  can- 
not be  claimed  that  this  damage  was 
sustained  by  reason  of  the  failure  to 
erect  a  sign  "  (Lang  v.  Holiday  Creek 
R.  Co.,  49  Iowa,  469).  The  Iowa 
Revision,  as  it  was  down  to  February 
15,  1872,  omitted  the  words  of  the 
Code,  ' '  and  in  order  for  the  injured 
party  to  recover,  it  shall  only  be 
necessary  for  him  to  prove  such  neg- 
lect and  refusal ;  "  and  under  that 
revision  the  injured  person  must  in 
air  cases  prove  his  own  carefulness 
(Payne  Case,  supra;  Dodge  v.  Burling- 
ton, &c.  R.  Co.,  34  Iowa,  276).  The 
above   cited  section  (1288)  does  not 


apply  to  private  crossings,  though  a 
disregard  of  its  precautions  might  be 
evidence  of  negligence  (Bartlett  v. 
Dubuque,  &c.  R.  Co.,  20  Iowa,  188). 
Section  1268  of  the  Iowa  Code 
requires  the  company  to  make  one 
cattle -guard  and  one  crossing  "at 
such  reasonable  place  as  may  be  de- 
signated by  the  owner; ''  that  is,  if  he 
owns  on  both  sides  of  the  railway.  The 
company  need  not  provide  such  cross- 
ing unless  the  land -owner  requires 
it  (Henderson  v.  Chicago,  R.  I.  &c.  R. 
Co.,  48  Iowa,  216).  In  Michigan,  where 
the  statute  requires  a  sig^n-board  with 
the  words  "  Railroad  Crossing ''  on  it 
to  be  erected,  the  failure  so  to  erect 
does  not  make  the  company  liable  if 
plaintiff  has  knowledge  of  the  track, 
and  in  fact  sees  it  before  he  attempts 
to  cross  (Haas  v.  Grand  Rapids  R. 
Co.,  47  Mich.  401).  If  a  person  ap- 
proaching a  crossing  sees  it  and  the 
arriving  train,  the  absence  of  a  sign 
and  flagman  and  light  does  not  make 
the  company  liable  (Pakalinsky  v.  N. 
Y.  Central,  &c.  R.  Co.,  82  N.  Y.  424: 
G.  C.  &  S.  F.  R.  Co.  V.  Greenlee,  62 
Tex.  344). 

'  Thus  the  Massachusetts  Rev.  St. 
c.  39,  §§  78,  79,  requires  a  board  to  be 
placed,  and  bells  to  be  rung,  at  cross- 
ings, and  yet  it  was  held  to  be  properly 
ruled  that  a  compliance  with  these 
regulations  would  not  exempt  the 
company  from  the  obligation  of  using 
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ings,  not  only  where  its  road  crosses  public  highways,^ 
but  also  where  it  crosses  its  own  private  ways,  if  these  are 
notoriously  used  as  public  ways,  upon  the  invitation  or 
continued  sanction  ^  of  the  company.     And  if  such  cross- 


reasonable  care  in  other  respects ;  and 
that,  if  other  precautions  were  neces- 
sary, the  company  was  bound  to  take 
them  (Bradley  v.  Boston,  &c.  Co.,  2 
Cush.  539;  Linfield  v.  Old  Colony  R. 
Co.  I  o  Cush.  562) .  See  al  so  Beisiegel  v. 
N.  Y.  Central  R.  Co.,  40  N.  Y.9;  Nor- 
ton z/.  Eastern  R.  Co.,  113  Mass.  366. 
1  In  Payne  v.  Troy,  &c.   R.    Co. 
(83   N.  Y.   572)   the  space  between 
the    planking  and   the    rail   was    3J 
inches,  and  plaintiff  showed   that   i\ 
inches  were   all  that  were   required 
for  the  passage  of  the  wheel  flanges ; 
the  plank,  also,  was  from  one-quarter 
to  three-eighths  of  an  inch  higher  than 
the  top  of  the   rail ;   plaintiff's   horse 
was  injured  by  catching  his  toe-calk 
under  the  rail.     Held,  that  though  the 
evidence  of  negligence  was  slight,  it 
was  error  to  nonsuit ;  the  court  say- 
ing "  the  track  of  the  defendant's  road 
being  across  a  public  highway,  it  was 
its   duty  to   construct   and   keep  the 
same  in  such  a  manner  as  would  sub- 
serve the  legitimate  purposes  of  the 
corporation,  and  at  the  same  time  in- 
terpose no  serious  obstructions  to  the 
public  travel  on  the  highway  across 
the  railroad,  and  cause  injury  to  horses 
while  crossing  the  railroad."  In  an  ac- 
tion for  an  injury  caused  by  the  alleged 
negligence   of  a    railroad    company, 
which  ran  trains  by  dummy  engines 
through   a  city  street,  the  court  in- 
structed the  jury  that,  if  the  defend- 
ants omitted  precautions  which  they 
should  have  adopted  in  order  to  pre- 
vent injury  to  people  on  the  highway, 
they  were  responsible,  and  that  it  was 
for  the   jury  to   say  whether  or  not 
defendants  should  have  adopted  other 


precautions  than  they  did.  Held,  that 
it  was  not  the  fair  import  of  the  in- 
struction, when  taken  in  connection 
with  other  parts  of  the  charge,  that 
the  jury  were  at  liberty  to  find  the 
company  guilty  of  negligence  in  not 
having  a  flagman  or  gate,  or  something 
of  the  kind  at  the  crossing,  and  that 
it  was  therefore  unobjectionable 
(Cummings  v.  Brooklyn  City  R.  Co., 
104  N.  Y.  669).  See  also  Worster  v. 
Forty-second  St.  R.  Co.,  50  N.  Y, 
203 ;  Rockwell  v.  Third  Ave.  R.  Co., 
64  Barb.  438 ;  Mann  v.  Cent.  Vt.  R. 
Co.,  55  Verm.  484;  Maltby  v.  Chicago, 
&c.  R.  Co.,  52  Mich.  108. 

^  Where  a  school-boy  was  injured 
while  on  what  was  in  fact  a  private 
crossing  of  the  company,  the  jury 
were  instructed  that  it  was  for  them 
to  say  "  whether  the  defendant  had 
laid  out  the  crossing  with  planking 
and  other  appliances,  in  such  a  way  as 
to  hold  it  out  to  the  world  as  a  suit- 
able railroad  crossing;  .  .  .  that  if 
it  was  held  out  as  a  suitable  crossing  for 
foot  passengers  .  .  it  would  at  most 
be  only  an  invitation  or  permission  for 
them  to  cross  upon  the  crossing  as 
laid  out  by  the  railroad  company,  and, 
if  the  plaintiff  went  off  the  crossing  on 
the  track,  and  was  walking  or  standing 
on  the  track  when  he  was  struck,  he 
could  not  recover."  On  appeal,  these 
instructions  were  upheld,  and  it  was 
also  held  that  if  plaintiff  was  on  the 
crossing  at  the  time  he  was  struck,  it 
was  no  defense  for  the  company  that 
he  did  not  enter  upon  the  crossing  at 
the  proper  place  (Murphy  v.  Boston, 
&c.  R.  Co.,  133  Mass.  121).  The  dis- 
tinction between   an   inducement  or 
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ings  are  provided  all  persons  who  cross  elsewhere  do  so  at 
their  own  risk.^     In  many  of  the  states,  a  company  is  bound 


invitation  to  the  public  to  use  a  private 
crossing,  and  a  mere  license  or  per- 
mission to  use  it,  was  made  in  Sweeny 
7/.  Old  Colony,  &c.  R.  Co.  (10  Allen, 
368),  where  the  company  was  held  liable 
for  a  collision  which  occurred   on  a 
private  crossing  which   had   become 
notoriously  public  :     "  It   cannot,   in 
any  just  view  of  the  evidence,  be  said 
that  the  defendants  were  passive  only, 
and  gave  merely  a  tacit  license  or  as- 
sent to  the  use  of  the  place  in  ques- 
tion as  a   public    crossing.     On   the 
contrary,  the  place  or   crossing  was 
situated  between  two  streets   of  the 
city,  and  was  used  by  great  numbers 
of  people  who  had  occasion  to  pass 
from  one  street  to  the  other,  and  it 
was  fitted  and  prepared  by  the  defend- 
ants with  a  convenient  plank-crossing, 
such  as  is  usually  constructed  in  high- 
ways when  they  are  crossed   by  the 
tracks  of  a  railroad,  in  order  to  facili- 
tate the  passage  of  animals  and  vehi- 
cles over  the  rails.    It  had   been    so 
maintained  by  the   defendants   for  a 
number  of  years.    These  facts  would 
seem  to  bring  the  case  within  the 
principle    already    stated,    that    the 
license  to  use  the  crossing  had  been 
used  and  enjoyed  under  such  circum- 
stances as  to  amount  to  an  induce- 
ment held  out  by  the  defendants  to 
persons  having  occasion  to  pass,   to 
believe  that  it  was  a  highway  and  to 
use  it  as  such."    Where  a  road  over  a 
track  is  used  openly  and  notoriously 
by  the  public  as  a  highway,   and  the 
company  recognizes*it  as  such  by  per- 
mitting the  public  to  cross  and  by  as- 
suming to  maintain  a  crossing  at  that 
point,  the  company  is  as  much  bound  to 
repair  it  as  if  it  was  a  legal  highway. 
In  such  case  the  negligence  consisted 
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in  not  replacing  a  plank  which  had 
been    removed    (Kelly    v.    Southern   . 
Minn.   R.   Co.,    28   Minn.    98).       In 
Barry  v.  N.   Y.  Central  R.  Co.  (92  N. 
Y.  289),  a  boy  was  killed  while  on  a 
private  crossing  which  had  been  used 
by  the   public   for  thirty  years ;   the 
train  backed  up  without  a  bell  being 
rung  or  other  signal  given,  in  charge 
of  a  brakeman  who  could  not  see  per- 
sons on  the  track.     The  court  said: 
"  It  is  undisputed  that  for  more  than 
thirty  years,  the  public  were  in  the 
habit  of  crossing  the  tracks  at  this 
point   to    reach    Madison   and   other 
streets  lying  northerly    and    easterly 
of  the  railroad,   the  proof  being  that 
several  hundred  people  crossed  there 
every   day.     There   can  be  no  doubt 
that  the  acquiescence  of  the  defendant 
for  so  long  a  time,  in  the  crossing  of 
the  track  by  pedestrians,  amounted  to 
a  license  and  permission,  by  the  de- 
fendant, to  all  persons  to   cross  the 
tracks  at  this  point.    So  long  as  it 
permitted    the    public    use,    it    was 
bound  to  such  reasonable  precautions 
as  ordinary  prudence  dictated  to  pro- 
tect wayfarers  from  injury."    The  rule 
of  the  text  does  not  apply  where  the 
company  fails  to  keep  in  repair  a  pri- 
vate way,  which  is  used  by  the  public 
by  the  mere  license  of  the   company 
(Ferguson  v.  Virginia,  &c.  R.  Co.,  13 
Nev.  184). 

1  A  railroad  company  obstructed 
the  passage  across  a  highway  by  its 
train.  Decedent,  wishing  to  drive  his 
team  across,  was  compelled  to  cross 
the  tracks  at  a  point  where  no  cross- 
ing had  been  made  or  provided,  and 
where  the  track  was  about  twelve 
inches  from  the  ground  to  the  top  of 
the  rail.     While  so  crossing,  the  jost- 
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by  statute  to  fence  its  track  where  a  private  way  crosses  it ;  ^ 
but  this  duty  is  imposed  for  the  protection  of  the  public, 
and  not  of  the  individual  for  whose  benefit  the  private 
way  exists.  As  to  the  latter,  the  company  is  not  bound  to 
constant  vigilance  to  keep  the  gates  closed.^  The  com- 
pany is  not  bound,  as  matter  of  law,  to  erect  signs,  and 
station  flagmen  to  give  signals^  at  crossings,  but  the  jury 
may  find,  in  view  of  the  danger  and  difficulty  of  a  particu- 
lar crossing,that  it  was  negligence  to  omit  such  precautions.* 


ling  and  toppling  of  the  cart  threw 
him  out  and  under  its  wheels  and  he 
was  injured  so  that  he  died.  Held,  that 
he  crossed  the  track  where  he  did  at  his 
peril,  and  that  the  jostling  of  the  cart, 
and  his  being  thrown  from  it  in  con- 
sequence, was  not  the  proximate  result 
of  the  obstruction  of  the  public  cross- 
ing by  the  defendant's  train  (Jackson 
V.  Nashville,   &c.   Ry.   Co.,    13   Lea, 

491). 

1  Indianapolis,    &c.     R.     Co.     v. 

Thomas,  84  Ind.  194;  Indiana  Cent. 
R.  Co.  V.  Leamon,  18  Id.  173;  Rail- 
road Co.  V.  Cunnington,  39  Ohio  St. 
327.  While  a  railroad  is  not  liable  for 
killing  stock  belonging  to  one  who  has 
been  permitted  to  erect  a  gate  at  a 
private  crossing  for  his  own  conven- 
ience, where  the  cattle  entered  upon 
the  track  through  the  gate,  yet  it  is 
liable  in  such  case  for  killing  stock 
belonging  to  a  third  person  (Wabash 
R.  Co.  V.  Williamson,  104  Ind.  154). 
See  Chapter  XX,  post. 

'  Evansville,  &c.  R.  Co.  v.  Mosier, 
loi  Ind.  597;  Terre  Haute,  &c.  R. 
Co.?/.  Smith,  16  Ind.  102.  Where  gates 
are  allowed  at  farm  crossings  for  the 
convenience  of  an  adjoining  land- 
owner, he  is  bound  to  keep  them 
closed,  and  if  he  fails  to  do  so  and  his 
animals  pass  through  them  and  are 
injured,  he  cannot  recover  from  the 
company  on  the  ground  that  it  has 


neglected  to  fence  as  required  by 
statute  (Bond  v.  Evansville,  &c.  R. 
Co.,  100  Ind.  301). 

»  Weber  v.  N.  Y.  Central  R.  Co., 
58  N.  Y.  451 ;  Grippen  v.  N.  Y.  Cen- 
tral R.  Co.,  40  Id.  34. 

*  In  Shaber  v.  St.  Paul,  &c.  R.  Co. 
(28  Minn.  103),  the  company  was  held 
liable  because  of  neglect  of  due  pre- 
cautions at  such  a  crossing.  The  court 
said :  ' '  Whatever  precautions  a  pru- 
dent management  of  the  road  vidth 
respect  to  the  public  safety  would  re- 
quire, it  is  the  duty  of  the  company  to 
take,  though  they  may  be  in  addition 
to  those  required  by  statute,  or  though 
there  be  no  statutory  requirement  on 
the  subject.  The  specification  by 
statute  of  certain  precautions  to  be 
taken  is  not  to  be  construed  as  a 
license  to  the  company  to  omit  other 
precautions  that  may  be  necessary; 
nor  does  the  silence  as  to  any  particu- 
lar precaution  exempt  the  company 
from  the  duty  of  taking  it,  if  it  be  one 
which  proper  prudence  requires." 
The  fact  that  a  flagman  has  always 
been  kept  at  a  crossing,  and  that  he 
was  absent  at  the  time  of  an  accident, 
is  competent  as  bearing  upon  the 
question  of  the  company's  negligence 
under  all  the  circumstances;  and  so 
is  a  municipal  ordinance  requiring  a 
flagman  to  be  stationed  at  all  street 
crossings  (McGrath  v.   N.  Y.   Central 
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It  is  not,  however,  for  the  jury  to  decide  what  signs  should 
be  erected  or  signals  given  at  a  crossing.' 

V 

R.  Co.,  63  N.  Y.  522;  Pittsburgh,  &c.      228;  Beisiegel  v.  N.  Y.  Central  R. 
R.  Co.  V.  Yundt,  78  Ind.  373).  Co.,  40  N.  Y.  9. 

1  Dyer  v.  Erie  R.  Co.,  71  N.  Y. 
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RAILROAD  COLLISIONS  WITH  ANIMALS. 


i  418.  Common-law  obligation  to  fence. 

419.  Care  in  avoiding  injury  to  cattle. 

420.  Unequal    operation    of   common- 

law  rule. 

421.  Statutory  liability. 

422.  Application  of  statutes. 

423.  When  fence  must  be  made. 

424.  Fences  must  be  "  sufficient." 

425.  Fences  must  be  maintained. 

426.  Causing  fright  of  animals. 

427.  Duty  to  signal  cattle. 

428.  Care  towards  trespassing  cattle. 

429.  Checking  speed  of  train. 

430.  Rule  as  to  trespassing  cattle. 

431.  Statutory  rules   as    to    checking 

speed. 

432.  Presumption  as  to  negligence. 

433.  When  animal  is  rightfully  on  track. 

434.  Where  fences  are  not  required. 

435.  Fences  and  cattle-guards  in  towns. 

436.  Injury  must  be  owing  to  defect  in 
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438. 


Adjacent  owner's  employment  to 
build  fence. 
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Adjacent  owner's  option  to  build 
fence. 

Compensated  owner  of  land  cannot 
recover. 

Compan/s  agreement  to  fence. 

Contract  to  fence  road  not  implied. 

Who  may  enforce  contract  to 
fence. 

Liability  [of  company  using  an- 
other's track. 

Liability  of  lessees  of  road. 

Liability  of  agents  and  contrac- 
tors. 

Who  may  claim  benefit  of  statute. 

For  what  injuries  is  company 
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To  whom  is  company  liable. 

Notice  of  defect,  when  to  be  given. 

Owner's  contributory  negligence. 
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Rule  in  Maryland  and  Georgia. 

Degree  of  care  in  maintaining 
fence. 

Company's  action  against  owner. 


§  418.  Common-law  obligation  to  fence. — For  the  pur- 
pose of  stating  the  common-law  obligations  of  railroad 
companies  towards  cattle  and  other  domestic  animals 
found  upon  the  track  without  special  permission,  the 
states  of  the  American  Union  must  be  divided  into  two 
classes:  (i)  those  which  require  every  man  to  keep  his  cattle 
within  his  own  land,  and  (2)  those  which  do  not  require 
any  man  to  keep  his  own  cattle  in,  or  to  keep  others'  cattle 
out.  The  laws  of  the  different  states  upon  these  points  are 
explained  in  the  chapter  on  fences.  By  the  common  law 
of  England,^  and  of  the  states  which  have  adopted  it,  such 

1  Buxton  w.  Northeastern  R.  Co.,       L.  R.  3  C.  P.  Div.  184;   Ricketts   v. 
L.  R.  3  Q.B.  549;  Wiseman  t/.  Booker,      East  India  Docks   R.   Co.,   12   C.   B. 
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as  Maine,^  New  Hampshire,^  Vermont,*  Massachusetts,* 
Rhode  Island,®  New  York,®  New  Jersey^  Delaware,^  Mary- 
land,' Kentucky,^"  Indiana,^^  Michigan,^^  Wisconsin,^* 
'Minnesota"  and  Kansas,^®  a  railroad  company,  like  any 
other  land-owner,  is  under  no  obligation  to  erect  any 
fences  to  keep  cattle  out;  and  the  owners  of  cattle 
ought  to  keep  them  in.  In  Pennsylvania,  the  old  rule  of 
common  law  was  always  so  far  modified  that  the  owners 
of  cattle  were  not  absolutely  bound  to  keep  them  in, 
and  were  therefore  liable  for  merely  nominal  damages 
for  their  cattle  straying  into  the  unenclosed  land  of  others." 


160;  Dawson  v.  Midland  R.  Co.,  L. 
R.  8  Ex.  8;  Fawcett  v.  York,  &c. 
R.  Co.,  16  Q.  B.  610;  Manches- 
ter, &c.  R.  Co.  7/.  Wallis,  14  C.  B.  213. 

^  Perkins  v.  Eastern,  &c.  R.  Co., 
29  Maine,  307 ;  see  Wilder  v.  Maine, 
&c.  R.  Co.,  65  Id.  333. 

2  Towns  V.  Cheshire  R.  Co.,  21 
N.  H.,  363;  Cornwall  v.  Sullivan  R. 
Co.,  21  Id.,  161;  Cresseyw.  Northern, 
&c.  R.  Co.,  59  Id.  564. 

»  Trow  V.  Vermont,  &c.  R.  Co.,  24 
Verm.  487 ;  Hurd  v.  Rutland,  &c.  R. 
Co.,  25  Id.  116;  Congdon  v.  Central, 
&c.  R.Co.,  56  Id.  390. 

*  Steams  v.  Old  Colony,  &c.  R. 
Co.,  I  Allen,  493;  Towne  v.  Nashua, 
&c.  R.  Co.,  124  Mass.  loi ;  Maynard 
V.  Boston,  &c.  R.  Co.,  115  Id.  458; 
McDonell  v.  Pittsfield,  &c.  R.    Co., 

Id.  564- 

5  Tower  v.  Providence,  &c.  R.  Co., 

2  R.  I.  404. 

^  Munger  v.  Tonawanda,  R.  Co.,  4 
N.  Y.  349;  affirming  5  Denio,  255. 
See  Spinner  v.  N.  Y.  Central,  &c.  R. 
Co.,  67  N.Y.  153;  Terry  v.  N.  Y.  Cen- 
tral R.  Co.,  22  Barb.  579- 

'  Vandegrift  v.  Rediker,  22  N.  J. 
Law,  185;  Price  v.  N.  J.  R.  &c.  Co., 
31  Id.  229. 

8  Vandergrift  v.  Delaware,  &c.  R. 
Co.,  2  Houst.  297. 


^  Baltimore,  &c.  R.  Co.  v.  Lam- 
born,  12  Md.  257 ;  Keech  v.  Baltimore, 
&c.  Co.,  17  Id.  33;  Annapolis,  &c.  R. 
Co.  V.  Baldwin,  60  Id.  88.  The  owner 
of  cattle  which  stray  upon  the  track, 
and  thus  damage  a  train,  is  liable  to 
the  company  if  he  has  been  negligent 
in  his  care  of  the  cattle,  but  not  other- 
wise (Id.). 

1 »  Louisville,  &c.  R.  Co.  v.  Ballard, 
2  Mete.  177;  Louisville,  &c.  R.  Co.  v, 
Milton,  14  B.  Monr.  75. 

1^  Indianapolis,  &c.  R.  Co.  v.  Cald- 
well, 9  Ind.  397;  La  Fayette,  &c.  R. 
Co.  V.  Shriner,  6  Ind.  141 ;  Pittsburgh, 
&c.  R.  Co.  V.  Stuart,  71  Ind.  500. 

12  Williams  w.  Mich.  Central  R.  Co., 
2  Mich.  260.  See  Grand  Rapids,  &c. 
R.  Co.  V.  Monroe,  47  Id.  1 52. 

13  Stucke  V.  Milwaukee,  &c.  R.  Co., 
9  Wise.  203 ;  Galpin  v.  Chicago,  &c. 
R.  Co.,  19  Id.  604;  Bennett  v.  Chicago, 
&c.  R.  Co.,  19  Id.  145.  See  Veerhusen 
V.  Chicago,  &c.  R.  Co.,  53  Id.  689. 

1*  Locke  V.  St.  Paul,  &c.  R.  Co., 
15  Minn.  350;  Fitzgerald  w.  Same,  29 
Id.  336;  Witherell  v.  Same,  24  Id. 
410. 

1 5  Union  Pacific  R.  Co.  v.  Rollins, 
5  Kans.  168;  Sherman  v.  Anderson, 

27  Id.  333- 

18  Knight  V.  Abert,  6  Penn.  St. 
472.     But  it  seems  that  they  are  liable 
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But  this  is  a  matter  of  practically  no  importance  in  rail- 
road law ;  and  the  courts  of  Pennsylvania  have  gone  quite 
as  far  as  those  of  New  York  in  denying  relief  to  the 
owners  of  cattle  straying  upon  railroads  and  suffering  in- 
jury thereby .'  In  all  these  states,  therefore,  cattle,  enter- 
ing upon  the  premises  of  a  railroad,  are  presumptively  tres- 
passers, and  enter  at  their  own  peril,  like  any  other  tres- 
passer.^ Even  if  they  have  escaped  without  the  slightest 
fault  of  their  owner,  that  makes  no  difference.®  Except 
by  virtue  of  some  statute,  the  owner  of  an  animal  which  is 
injured  upon  the  premises  of  a  railroad  company  cannot 
maintain  any  action  against  the  company,  without  show- 
ing, either  that  the  animal  was  lawfully  upon  the  track,* 
or  that  the  company  was  guilty  of  such  negligence  as 
would  make  it  liable  to  an  avowed  trespasser.®  If  an  adjoin- 
ing land-owner  kept  his  cattle  within  a  fence,  which  was 
broken  down  by  the  negligence  of  the  railroad  company's 
servants,  the  company  would  of  course  be  liable  for  in- 
juries suffered  by  the  cattle  from  its  trains,  after  they  had 
passed  upon  the  track  through  the  breach  thus  made,®  but 
not  if  such  breach  were  made  by  a  stranger. 

§  419.  Care  in  avoiding  injury  to  cattle.  — In  many  of  the 
southern  and  western  states,  the  English  common-law  rule 
upon  this  point  has  never  been  in  force,  having  been  con- 
sidered inapplicable  to  the  state  of  the  country,  when  first 
settled.     Therefore  in   Ohio,'^  Virginia,^  West   Virginia,® 

for  any  substantial  damage  done  (see  *  See  all  the  cases  before  cited, 

cases  in  next  note).  '  See  post^  §§  428-430. 

1  N.  Y.  &  Erie  R.  Co.  v.  Skinner,  "  Wright  v.  Indianapolis,  &c.   R. 
19  Penn.  St. 298;  Reeves  v.  Delaware,  Co.,  18  Ind.  168. 

&c.  R.  Co.,  30  Id.  455;  Gillis  v.  Penn.  '  Kerwhacker  v.  Cleveland,  &c.  R. 

R.  Co.,  59  Id.  142;  Penn.  R.   Co.  v.  Co.,  3  Ohio  St.  172;  Cleveland,  &c.  R. 

Riblet,  66  Id.  164.  Co.  v.  Elliott,  4  Id.  474. 

2  Hunger  zr.  Tonawanda  R.  Co.,  «  Trout  w.  Virginia,  &c.  R.  Co.,  23 
4  N.  Y.  349.  Gratt.  619. 

3  lb. ;  North  Penn.  R.  Co.  v.  Reh-  »  Where  plaintiff's   horse  escaped 
man,  49  Penn.  St.  loi.  from  his  yard  and  ran  into  his  meadow, 
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North  Carolina/  South  Carolina,^  Georgia,^  Alabama,* 
Mississippi,^  Louisiana,®  Texas,^  Arkansas,^  Missouri," 
Illinois,^"  Iowa,"  Nebraska, ^^  Kansas,^^  Colorado,"  Neva- 


through  which  the  railroad  passed, 
and  was  killed  by  a  train,  the  engineer 
of  which  could  have  seen  the  horse  in 
time  to  stop  the  train  if  he  had  been 
on  the  look  out,  Held,  the  company 
was  liable;  and  the  court  said,  "  The 
common-law  of  England  imposes  on 
the  owner  of  domestic  animals  the 
duty  of  keeping  them  on  his  own 
land ;  and  he  becomes  a  trespasser  if 
they  stray  upon  the  land  of  another 
unenclosed.  But  this  common-law 
rule  is  not  in  force  in  this  state.  In 
this  state,  a  railroad  company  cannot 
complain  that  cattle  stray  on  its  unen- 
closed road.  The  owners  of  cattle  so 
straying  are  not  trespassers  "  (Wash- 
ington V,  Baltimore,  &c.  R.  Co.,  17 
W.  Va.  1 90) .  To  same  effect,  Blaine  v. 
Chesapeake,  &c.  R.  Co.,  9  Id.  252 ;  Bay- 
lor V.  Baltimore  &  O.  R.  Co.,  Id.  270. 

1  Laws  V.  North  Carolina,  &c.  R. 
Co.,  7  Jones  Law,  468. 

2  Danner  v.  South  Carolina,  &c. 
R.  Co.,  4  Rich.  Law,  329;  Murray  w. 
Same,  10  Id.  227;  Jones  v.  Columbia, 
&c.  R.  Co.,  20  S.  C.  249. 

3  Macon,  &c.  R.  Co.  v.  Sester,  30 
Geo.  91 1 ;  Georgia,  &c.  R.  Co.  v. 
Neely,  56  Id.  540. 

*  Mobile,  &c.  R.  Co.  v.  Williams, 
53  Ala.  595 ;  Alabama,  &c.  R.  Co.  v. 
Mc Alpine,  71  Id.  545. 

5  Vicksburg,  &c.  R.  Co.  v.  Patton, 
31  Miss.  156;  New  Orleans,  &c.  R, 
Co.  V.  Field,  46  Id.  573 ;  Raiford  v. 
Mississippi,  &c.  R.  Co.,  43  Id.  233. 
The  owner  of  cattle  has  the  right,  in 
the  absence  of  any  contrary  local 
legislation,  to  pasture  them  upon  the 
commons,  even  in  an  incorporated 
town,  and  his  doing  so  is  not  negli- 
gence which  will  relieve  a  railroad 
company  (Chicago,  &c.  R.  Co.  v. 
Jones,  59  Miss.  465). 


'  Stevenson  v.  New  Orleans,  &c. 
R.  Co.,  35  La.  Ann.  498. 

'  Texas,  &c.  R.  Co.  v.  Young,  60 
Tex.  201. 

'  Little  Rock,  &c.  R.  Co.  v.  Finley, 
37  Ark.  562. 

'  Hannibal,  &c.  R.  Co.  v.  Kenney, 
41  Mo.  271 ;  Gorman  v.  Pacific,  &c. 
R.  Co.,  26  Id.  442 ;  Silver  v.  Kansas 
City,  &c.  R.  Co.,  78  Id.  528. 

^»  Seeley  v.  Peters,  10  111.  130;  Bass 
V.  Chicago,  &c.  R.  Co.,  28  Id.  9; 
Headen  v.  Rust,  39  Id.  186;  Chicago, 
&c.  R.  Co.  V.  Kellam,  92  Id.  245.  It 
being  lawful  for  cattle  to  run  at  large 
upop  the  commons,  their  owner  is 
not  chargeable  with  negligence  merely 
because  they  stray  from  the  commons 
upon  the  railroad  (Rockford,  &c.  R. 
Co.  V.  Rafferty,  Ti  111.  58;  Chicago, 
&c.  R.  Co.  V.  Cauffman,  38  Id.  424). 

^  1  Alger  V.  Mississippi,  &c.  R.  Co. , 
10  Iowa,  268 ;  Whitbeck  v.  Dubuque, 
&c.  R.  Co.,  21  Iowa,  103 ;  Van  Horn 
V.  Burlington,  &c.  R.  Co.,  59  Id.  33; 
Inman  v.  Chicago,  &c.  R.  Co.,  60  Id. 
459;  Pearson  v.  Milwaukee,  &c.  R. 
Co.,  45  Id.  497. 

*  2  Burlington,  &c.  R.  Co.  v.  Franzen, 
15  Neb.  365. 

1 '  An  instruction  to  the  jury  that  if 
the  cow  went  upon  the  track  and  was 
killed,  at  a  point  where  the  railroad 
track  is  not  required  to  be  fenced) 
they  might  find  for  the  plaintiff  unless 
there  was  gross  negligence,  was 
held  to  be  error;  the  mere  fact  that 
plaintiff  permitted  his  cow  to  run  at 
large,  did  not  constitute  such  negli- 
gence as  would  defeat  a  recovery,  and 
the  absence  of  reasonable  care  or  ordi- 
nary negligence  would  make  the  com- 
pany liable  (Prickett  v.  Atchison,  &c. 
R.  Co.,  33  Kans.  748). 

1*  Morris  v.  Fraker,  5  Colo.   425 


§  419]  RAILROAD    COLLISIONS   WITH    ANIMALS.  1 68 

da,^  California^  and  Oregon,*  the  owners  of  cattle  are  not 
bound  to  keep  them  in,  and  railroad  companies  are  not 
bound  to  keep  them  out.  In  those  states,  cattle,  straying 
upon  an  unfenced  railroad,  are  not  trespassers ;  and, 
although  the  company  has  a  perfect  right  to  drive  them 
gently  off,*  it  is  bound  to  use  ordinary  care  for  the  pur- 
pose of  avoiding  injury  to  such  cattle,  and  their  owner  is 
not  chargeable  with  contributing  at  all  to  their  injury  by 
allowing  them  to  stray ,^  so  long  as  he  does  not  knowingly 
suffer  them  to  be  upon  the  railroad  premises,®  A  railroad 
company  is  not  bound,  in  such  cases,  to  reduce  the  speed 
of  its  trains  to  such  a  limit  as  will  certainly  enable  them 
to  be  stopped  in  time  to  save  straying  cattle,''  so  long  as 
none  are  in  sight ;  but  it  is  bound  to  keep  a  vigilant  watch 
for  such  cattle,^  to  have  all  usual  and  proper  facilities  for 
sounding  alarms  and  stopping  trains  soon  after  cattle  may 
be  seen,*  and,  when  they  are  seen  to  be  in  danger,  to  sound 
such  alarms  and  slacken  speed, — stopping,  if  necessary,  to 
save  the  animals.^"  But  the  mere  want  of  a  fence  is  no 
evidence  of  negligence ; "  and  the  mere  fact  that  a  train 

injures  cattle  is  not  sufficient  to  entitle  their   owner  to    re- 
See  Denver,  &c.  R.  Co.  e/.  Henderson,  35  Iowa,  490;  Alger  v.  Mississippi, 
[Cole]  13  Pac.  Rep.  910.  &c.  R.  Co.,  10  Id.  268;  Gorman  v. 
^  Chase  v.  Chase,  1 5  Nev.  259.  Pacific  R.   Co.,    26    Mo.    441 ;    Mc- 
2  Richmond    v.  Sacramento,  &c.  Ph'eeters  v.  Hannibal,  &c.  R.  Co.,  45 
R.  Co.,  18  Cal.  351 ;  Logan  v.  Gedney,  Id.  22 ;  Tarwater  v.  Hannibal,  &c.  R. 
38  Id.  579.  Co.,  42  Id.  193;  Mobile,  &c.  R.  Co.z/. 
^  Campbell  v.  Bridwell,  S  Oregon,  Hudson,  50  Miss.  572 ;  Vicksburg,  &c. 
311.  R.  Co.  V.  Patton,  31  Id.  156. 

*  Kerwhacker  v.  Cleveland,  &c.  R.  "  Stevenson  v.  New  Orleans,  &c. 
Co.,  3  Ohio  St.  172.  R.  Co  ,  35  La.  Ann.   498  ;  affirmed  in 

5  Balcom  v.  Dubuque,  &c.  R.  Co.,  Day  v.  New  Orleans  R.  Co.,  35  Id. 

21  Iowa,  102.  694. 

8  See  Kerwacker  v.  Cleveland,  &c.  i»  111.  Central  R.  Co.  v.   Middles- 

R.  Co.,  3  Ohio  St.  172.  worth,  46  111.  494. 

'  Central  Ohio  R.  Co.  v.  Lawrence,  ^  1  Cleveland,  &c.  R.  Co.  v.  Elliott, 

13  Ohio  St.  66;  see  cases  cited  under  4  Ohio  St.  474;  Terre  Haute,  &c.  R- 

§  ifl%i>ost.  Co.  V.  Augustus,  21  111.  186.. 

*  Searles  v.  Milwaukee,  &c.  R.  Co., 
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cover  damages ;  he  must  prove  affirmatively  some  act  of 
negligence,^  since  the  company  is  not  liable  for  unavoid- 
able accidents  happening  to  cattle  upon  its  land  ;  ^  nor  is 
it  required  to  abstain  from  using  its  property  for  any  law- 
ful purpose,  on  account  of  the  possibility  that  cattle  may 
stray  upon  the  unfenced  track  and  so  suffer  injury.®  A 
railroad  company  can  relieve  itself  from  the  duty  of  watch- 
ing for  straying  cattle,  by  adequately  fencing  its  road  ;  * 
and  it  will  not  be  liable  to  a  revival  of  this  duty  by  a 
breach  in  the  fence  of  which  it  had  not  notice  in  time  to 
repair  it  before  the  injury  complained  of.^  A  railroad  com- 
pany may  protect  itself  against  such  liabilities  by  procur- 
ing a  contract  from  adjoining  owners  for  the  maintenance 
by  the  latter  of  the  necessary  fences,  which  will  be  a  good 
defense  to  any  claims  of  the  parties  so  contracting,  their 
grantees,  and  tenants.® 

§  420.   Unequal  operation  of  common -law  rule. — It  was 
soon  felt,  however,  that  the  rigid  application  of  this  doc- 

1  Alton,  &c.  R.  Co.  V.  Baugh,   14  »  Central  Ohio  R.  Co.  z*.  Lawrence, 
111.   211;     Chicago,    &c.    R.   Co.  v.      13  Ohio  St.  66. 

Patchin,  16  Id.  198;  Henry  v.  Dubuque,  *  See  Alger  v.  Mississippi,  &c.  R. 

&c.  R.  Co.,  2  Iowa,  288 ;  Chicago,  &c.  Co.,  10  Iowa,  268. 

R.  Co.  V.  Utley,  38  111.  410 ;  Memphis,  ^  Aylesworth  v.  Chicago,  &c.  R. 

&c.  R.  Co.  V.  Blakeney,  43  Miss.  218;  Co.,  30  Iowa,  459. 

see  Union  Pacific  R.  Co.  v.  Rollins,  5  «  Cincinnati,  &c.  R.  Co.  v.  Water- 

Kans.  167;  Locke  v.  St.  Paul,  &c.  R.  son,  4  Ohio  St.  424;  Wilder  v.  Maine 

Co.,  15  Minn.  350;  Nashville,  &c.  R.  Central  R.  Co.,  6$  Maine,  332;Vander- 

Co.  V.  Comans,  45  Ala.  437 ;  Atlantic,  grift  v.  Delaware,  &c.  R.  Co.,  2  Houst. 

&c.  R.  Co.  V.  Griffin,  61  Geo.  11 ;  see  287  ;  St.  Louis,  &c.  R.  Co.  v.  Todd,  36 

EastTenn.  &c.  R.  Co.  v.  Bayliss,  74  111.  409;  see  Corry  7/.  Great  Western 

Ala.    150;    Mobile,    &c.   R.    Co.    v.  R.  Co.,  L.  R.  6  Q.  B.  Div.  237 ;  7  Id. 

Williams,  53  Id.  595.  322 ;  Bronson  v.  Coffin,  108  Mass.  175 ; 

2  Cleveland,  &c.  R.  Co.  v.  Elliott,  Gill  v.  Atlantic,  &c.  R.  Co.,  27  Ohio 
4  Ohio  St.  474;  Kerwhacker  v.  Cleve-  St.  240;  Huston  v.  Cincinnati,  &c.  R. 
land,  &c.  R.  Co.,  3  Id.  172;  Great  Co.,  21  Id.  235;  Indianapolis,  &c.  R. 
Western  R.  Co.  v.  Morthland,  30  111.  Co.  v.  Shimer,  17  Ind.  295  ;  DufTy  v. 
451 ;. Montgomery  7/.  Wilmington,  &c,  N.  Y.  &  Harlem  R.  Co.,  2  Hilt. 
R.  Co.,  6  Jones  Law,  464;  Garris  v.  496.  See /c?^/,  §  437- 
Portsmouth,  &c.  R.  Co.,  2  Iredell  Law, 

324- 
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trine  of  the  common  law  to  a  novel  state  of  facts  was  cal- 
culated to  work  practical  injustice,  and  especially  to  lead 
to  a  great  amount  of  cruelty  to  valuable  animals.  The 
rule  of  the  common  law  was  established  at  a  period  when 
cattle  suffered  but  little  injury  from  their  trespasses,  when 
no  vehicle  ordinarily  traveled  at  a  rate  exceeding  ten  or 
twelve  miles  an  hour,  and  few  attained  to  more  than  half 
of  that  speed.  A  straying  horse  always,  and  a  straying  ox 
generally,  could  avoid  collision  with  such  travelers.  But  the 
introduction  of  steam  as  a  motive  power  changed  all  this, 
and  exposed  straying  cattle  to  a  new  danger,  which  could 
only  be  avoided  by  an  activity  unnatural  to  most  of  them, 
or  by  keeping  them  entirely  off  the  road.  Against  such  dan- 
gers new  precautions  were  required ;  and,  the  common  law 
not  being  able  to  provide  them,  the  subject  has  been  gen- 
erally regulated  by  statutes  requiring  railroad  companies 
to  fence  their  tracks. 

§  421.  Statutory  liability,— In  the  state  of  New  York,  the 
general  railroad  act  requires  every  railroad  company  to 
erect  and  maintain  fences  on  both  sides  of  the  road  and 
cattle-guards  at  every  road-crossing,  in  default  of  which 
the  company  is  made  responsible  for  all  injuries  inflicted 
by  its  agents  or  engines  upon  animals,^  whether  by  negli- 

I  "  Every  corporation  formed  un-  shall  be  done  by  their  agents  or  en- 
der  this  act  shall  erect  and  maintain  gines,  to  cattle,  horses,  or  other  ani- 
fences  on  the  sides  of  their  road,  of  mals  thereon ;  and  after  such  fences 
the  height  and  strength  of  a  division  and  guards  shall  be  duly  made  and 
fence  required  by  law,  with  openings  maintained,  the  corporation  shall  not 
or  gates  or  bars  therein,  and  farm  be  liable  for  any  such  damages,  unless 
crossings  on  the  road  for  the  use  of  negligently  or  willfully  done  "  (2  N.  Y. 
the  proprietors  of  the  lands  adjoining  Rev.  Stat.  [5th  ed.]  689 ;  N.  Y.  Stat, 
such  railroad;  and  also  construct  and  1850,  ch.  140,  §  44;  Stat.  1848,  ch.  140, 
maintain  cattle  -  guards  at  all  road  §  42 ;  see  Staats  v.  Hudson  River  R. 
crossings,  suitable  and  sufficient  to  Co.,  3  Keyes,  196).  The  provisions  of 
prevent  cattle  and  animals  from  get-  this  statute  were  extended  to  all  other 
ting  on  to  the  railroad.  Until  such  railroad  companies  by  Stat.  1854,  ch. 
fences  and  cattle-guards  shall  be  duly  282,  §  8.  These  regulations  apply  to 
made,  the  corporation  and  its  agents  all  railroads  in  the  state,  whether  char- 
shall  be  liable  for  all  damages  which  tered  before  or  since  the  general  rail- 


171  RAILROAD    COLLISIONS   WITH    ANIMALS.  [§42I 

gence  or  not/  and  without  regard  to  what  would  generally 
be  deemed  contributory  negligence  on  the  part  of  the 
owner  of  such  animals,  or  to  the  fact  that  they  were  tres- 
passing when  injured.^  Statutes  of  the  same  general  nature 
have  been  enacted  in  England,^  Maine,*  New  Hamp- 
shire,^ Vermont,"  Massachusetts/  Connecticut,^  Ohio,'  Ken- 


road  law  (Suydam  v.  Moore,  8  Barb. 
358;  Waldron  v.  Rensselaer,  &c.  R. 
Co.,  8  Barb.  390),  and  to  foreign  cor- 
porations, as  well  as  domestic  ones 
(see  Labussiere  v.  New  Haven  R.  Co., 
10  Abb.  Pr.  398,  note).  The  Act  of 
1854  has  no  application  to  fences  for 
the  protection  of  travelers  (Id.). 

1  Fanning  v.  Long  Island  R.  Co., 
2  Thomp.  &  C.  585 ;  Smith  v.  Eastern 
R.  Co.,  35  N.  H.   356  ;    Cressey  v. 
Northern  Railroad,  59  N.  H.  564 ;  Ga- 
lena, &c.  R.  Co.  V.  Crawford,  25  III. 
529;  Miles  V.  Hannibal,  &c.  R.  Co.,  31 
Mo.  407 ;  Jeffersonville,  &c.  R.  Co.  v. 
Dunlap,  29  Ind.  426 ;  McCall  v.  Cham- 
berlain, 13  Wise.  637;   Blair  v.  Mil- 
waukee, &c.  R.  Co.,  20  Id.  254;  Chi- 
cago, &c.  R.  Co.  V.  Utley,  38  111.  410 ; 
see  Terre  Haute,  &c.  R.  Co.  v.  Augus- 
tus, 21  Id.  i86;  Williams  v.  New  Al- 
bany, &c.  R.  Co  ,  5  Ind.  iii;  Norris  v. 
Androscoggin  R.  Co.,  39   Me.   273; 
Gorman  v.   Pacific   R.   Co.,   26  Mo. 
441;  Toledo,  &c.  R.  Co.  v.  Thomas, 
18  Ind.  215;   McKinney  z/.  Ohio,  &c. 
R.  Co.,  22  Id.  99.     Compare  Alger  v. 
Mississippi,  &c.  R.  Co.,  10  Iowa,  268; 
Flint,  &c.  R.  Co.  v.  Lull,  28  Mich. 
510.     If  the  company  fails  to  fence  its 
road  through  prairie  land,  it  is  liable 
for  stock  killed  there,  irrespective  of 
the  question  of  negligence  (Cary  v. 
St.  Louis,  &c.  R.  Co.,  60  Mo.  209). 
In  such  a  case  negligence  is  implied 
(Bigelow  V.   North  Mo.   R.   Co.,  48 
Mo.  510).     See  Collins  v.  Atlantic, 
&c.    R.    Co.,    65   Id.    230;    Hopkins 
V.    Kansas   Pac.    R.    Co.,    18   Kans. 


462,  and  other  cases  cited  under  §  431, 
post. 

^  This  is  the  settled  construction 
of  the  statute  (Corwin  v.  N.  Y.  &  Erie 
R.  Co.,  13  N.  Y.  42;  Waldron  v. 
Rensselaer,  &c.  R.  Co.,  8  Barb.  390; 
Suydam  v.  Moore,  Id.  358,  overruling 
Marsh  v.  N.  Y.  &  Erie  R.  Co.,  14 
Barb.  364;  and  Halloran  v.  Harlem 
R.  Co.,  2  E.  D.  Smith,  257).  See 
cases  cited  under  §§  428-430,  447. 

5  Stat.  8  &  9  Vic.  c.  20  (called  the 
Railway  Clauses  Consolidation  Act), 
§68. 

*  Maine  Rev.  Stat.  [1867],  chap. 
51,  §  23;  see  Norris  v.  Androscoggin 
R.  Co.,  39  Maine,  273. 

=  N.  H.  Stat.  1850,  ch.  953,  §§  5, 
6 ;  see  Smith  v.  Eastern  R.  Co.,  35  N. 
H.  356;  Horn  v.  Atlantic,  &c.  R.  Co., 
Id.  169. 

«  Gen.  Stat.  ch.  28,  §  47.  The 
obligation  to  fence  created  by  this 
statute  extends  only  to  the  owner  or 
rightful  occupier  of  the  adjoining 
fields,  and  against  cattle  rightfully  in 
such  adjoining  fields  (Jackson  v.  Rut- 
land, &c.  R.  Co.,  25  Verm.  150). 

'  Mass.  Gen.  Stat,  [i860],  chap. 
63,  §  43 ;  see  Rogers  v.  Newburyport, 
&c.  R.  Co.,  I  Allen,  16. 

8  Conn.  Gen.  Stat.  p.  190,  ch.  7, 

§489- 

9  Ohio  Rev.  Stat.  [1884],  §  3324. 
Under  the  Ohio  statute  there  is  no 
absolute  liability  of  the  company  for 
neglecting  to  build  fences ;  if  its  road 
is  properly  fenced,  it  is  held  to  the  ex- 
ercise of  ordinary  care  only  in  the 
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tucky,^  Illinois,^  Michigan,^  Wisconsin,*  Iowa,*  Missouri,* 


running  of  trains ;  if  not  properly 
fenced,  a  higher  degree  of  care  is  re- 
quired (Gill  V.  Atlantic,  &c.  R.  Co.,  27 
Ohio  St.  240).  Later  acts  seem  to 
have  imposed  nearly  an  absolute  lia- 
bility upon  companies  for  a  failure  to 
fence,  without  regard  to  the  negligence 
of  an  adjacent  owner  in  pasturing  his 
cattle  where  he  knew  the  company's 
fence  was  defective  (Cleveland,  &c.  R. 
Co.  V.  Scudder,  40  Ohio  St.*  1 73);  or 
his  failure  to  give  notice  (Pittsburgh, 
&c.  R,  Co.  V.  Smith,  38  Id.  410) ;  or 
his  cattle  being  breachy  and  unruly, 
if  he  used  reasonable  care  in  restrain- 
ing them  (Pittsburgh,  &c.  R.  Co.  v. 
Howard,  40  Id.  6).  Under  the  act  of 
1859,  the  owner  of  cattle  could  not  re- 
cover if  he  knowingly  permitted  them 
to  run  at  large  on  the  highways  or  un- 
inclosed  lands  adjacent  to  a  railroad 
(Pittsburgh,  &c.  R.  Co,  v.  Methuen, 
21  Ohio  St.  586);  but  he  could  if  they 
were  at  large,  without  the  omission  of 
reasonable  care  on  his  part  (Marietta, 
&c.  R.  Co.  V.  Stephenson,  24  Id.  48). 

^  Gen.  Stat.  c.  57,  §  4,  makes  rail- 
roads liable  for  stock  killed  by  negli- 
gence of  passing  trains.  Held,  that  if 
stock  were  killed  by  such  negligence, 
it  is  immaterial  that  the  railroad  track 
was  inclosed  by  a  lawful  fence,  which 
the  stock  broke  through ;  the  railroad 
is  liable  unless  it  show  that  the  killing 
was  the  result  of  an  accident  which 
could  not  have  been  avoided  by  the 
exercise  of  ordinary  care  and  diligence 
(Louisville,  &c.  R.  Co.  v.  Simmon, 
[Ky.]  3  S.  W.  Rep.  10).  See  Grundy 
V.  Louisville,  &c.  R.  Co.  2  Id.  899. 

2  2  Rev.  Stat.  953.  And  see  Ga- 
lena, &c.  R.  Co.  V.  Crawford,  25  111. 
529;  Terre  Haute,  &c.  R.  Co.  v. 
Augustus,  21  111.  186.  Mules  and 
asses  are  included  under  the  term 
"horses"  in  this  statute  (Ohio,  &c.  R. 


Co.  V.  Brubaker,  47  111.  462 ;  Toledo, 
&c.  R.  Co.  V.  Cole,  50  Id.  184). 

»  Comp.  Stat.  [1867]  ch.67,  §  1987; 
Howell's  Annot.  St.  [1882]  §  3377;  see 
Gardner  v.  Smith,  7  Mich.  410. 

*  Laws  of  i860,  ch.  268,  §  I ;  see 
McCall  V.  Chamberlain,  13  Wise.  637; 
criticised  in  Pietzner  v.  Shinnick,  39 
Wise.  129.  The  Wisconsin  act  of 
April  I,  1872  (L.  1872,  ch.  119,  §§  30, 
31),  is  not  repealed  by  L.  1875,  ch. 
248,  which  gives  to  occupants  of  in- 
closed lands  an  action  for  a  penalty 
against  a  company  for  every  train 
passing  through  their  lands  so  long  as 
its  failure  to  fence  continues.  The  act 
of  1875  is  cumulative  to  that  of  1872 
(Curry  v.  Chicago,  &c.  R.  Co.,  43 
Wis.  665). 

"  McClain's  Annot.  St.,  §  1289. 
See  Hinman  v.  Chicago,  &c.  R.  Co., 
28  Iowa,  491.  "Live  stock"  includes 
sheep  (lb.) ;  and  swine  (Lee  v.  Min- 
neapolis, &c.  R.  Co.,  66  Id.  131). 

"■  Gen.  Stat.  1865,  ch.  63,  §  43;  see 
Burton  v.  North  Missouri  R.  Co.,  30 
Mo.  372.  This  section  applied  only 
to  farming  lands  and  the  open  prairie, 
and  not  to  railroads  within  cities  and 
towns  (Cousins  v.  Hannibal,  &c.  R. 
Co.,  66  Mo.  572  ;  Edwards  v. 
Hannibal,  &c.  R.  Co.,  Id.  567). 
Neither  does  it  apply  to  unin- 
closed  land  which  is  neither  cul- 
tivated nor  prairie  (Cary  v.  St. 
Louis,  &c.  R.  Co.,  60  Mo.  209;  see 
Bigelow  V.  North  Mo.  R.  Co.,  48  Id. 
510,  and  other  cases).  The  later  Mis- 
souri act  of  February  18,  1875,  makes 
no  very  essential  change  of  the  law; 
the  scope  of  it  is  explained  in  Kaes  v. 
Mo.  Pac.  R.  Co.  (6  Mo.  App.  397). 
But  the  distinction  between  uninclosed 
prairie  lands  and  other  uninclosed 
lands  seems  to  have  been  removed 
by  Mo.  Laws,  1885,  p.  88.  which  re- 
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Nebraska,^    Kansas,^    Colorado*    Minnesota*    Alabama,® 


quires  every  company  to  "erect  and 
maintain  lawful  fences  on  the  sides  of 
the  road  where  the  same  passes 
through  inclosed  or  cultivated  fields  or 
uninclosed  lands."  An  action  for 
damages  for  killing  stock  cannot  be 
brought  both  under  section  43  of 
the  Railroad  Act  and  the  fifth  section 
of  the  Damage  Act ;  it  must  be  brought 
only  under  one  of  them  (Wood  v. 
St.  Louis,  &c.  R.  Co.,  58  Mo.  109). 
As  to  proper  charge  to  jury,  under  the 
statute,  see  Montgomery  v.  Wabash, 
&c.  R.  Co.,  90  Mo.  446. 

^  Laws  1883,  ch.  62;  Comp.  Stat. 
[1883]  p.  464.  Where  plaintiff's  hogs 
were  killed  on  an  unfenced  road,  the 
court  said :  "  the  plaintiff  was  only  re- 
quired to  prove  the  fact  of  the  killing, 
the  ownership  and  value  of  the  hogs 
killed,  and  that  the  track  at  that  point 
was  unfenced,  to  make  out  his  case, 
prima  facie.  No  negligence  on  the 
part  of  the  engineers,  etc.,  was  al- 
leged or  need  be  proved."  And  as  to 
plaintiff's  negligence,  the  court  said: 
"  it  will  be  sufficient  to  say  that  the 
law  does  not  impute  to  him  such  neg- 
ligence on  account  of  his  hogs  having 
escaped  from  his  inclosure  against  his 
will"  (Union  Pacific  R.  Co.  v.  High, 
14  Neb.  14).  And  the  company  was 
held  to  be  liable  for  stock  killed  upon 
its  track  while  running  at  large  in  the 
night,  at  a  point  where  it  neglected  to 
fence  its  track,  notwithstanding  stock 
is  prohibited  by  statute,  in  Nebraska, 
from  running  at  large  in  the  night ;  the 
absolute  statutory  Uability  was  en- 
forced against  the  company  (Burling- 
ton, &c.  R.  Co.  V.  Brinkman,  14  Neb. 
70).  S.  P.,  Burlington,  &c.  R.  Co.  v. 
Franzen,  15  Neb.  365;  Chicago,  &c. 
R.  Co.  V.  Sims,  17  Id.  691.  At  even- 
ing the  owner  of  cattle  turned  them 
into  his  corral,  which  the  company 
had  fenced,  and  the  fence  seemed  then 


to  be  in  good  repair ;  during  the  night 
a  board  was  broken  off  the  fence,  and 
three  of  the  cattle  escaped  upon  the 
track  and  were  killed ;  there  was  con- 
flicting evidence  as  to  the  soundness  of 
the  fence,  but  the  company  was  held 
liable  (Union  Pacific  R.  Co.  v. 
Schwenck,  13  Neb.  478).  The  provision 
of  the  statute  awarding  "double"  the 
value  of  stock  killed  to  the  owner  has 
been  held  to  be  unconstitutional  (Atchi- 
son, &c.  R.  Co.  V.  Baty,  6  Neb.  37). 

2  Laws  1874,  ch.  94;  Comp.  Laws 
[1 881],  §§  4915,  4919.  The  act  of 
1874  has  been  held  to  be  constitutional 
(Kansas  Pacific  R.  Co.  v.  Mower,  (6 
Kans.  573).  This  statute  is  construed 
as  requiring  cattle-guards  at  highway 
crossings  (Atchison,  &c.  R.  Co.  v. 
Shaft,  33  Kans.  521 ;  Union  Pacific  R. 
Co.  V.  Harris,  28  Id.  206;  see  Mo. 
Pacific  R.  Co.  V.  Morrow,  32  Id.  217). 
In  an  action  under  this  act,  plaintiff 
must  allege  that  the  road  was  not 
fenced  (Kans.  Pacific  R.  Co.  v.  Tay- 
lor,  17  Kans.  566). 

K  Gen.  Stat.  §  2804.  The  statutory 
remedy  is  cumulative  only ;  the  owner 
may  still  have  his  common-law  action 
(Denver,  &c.  R.  Co.  v.  Henderson 
[Colo.],  13  Pac.  Rep.  910).  But, 
where  the  action  is  under  the  com- 
mon law,  the  burden  of  proof  is  on 
plaintiff;  and,  inasmuch  as  in  Colo- 
rado, while  the  owner  may  permit 
stock  to  run  at  large,  the  company  is 
under  no  obligation  to  fence 'its  track, 
proof  that  the  injury  was  occasioned 
by  defendant's  locomotive  striking 
plaintiff's  stock,  and  that  the  damages 
were  a  sum  certain,  does  not  make  a 
pri7na  facie  case  of  negligence  (Id.). 
*  Gen.  Stat.  [1878],  p.  378,  §  54.  et 
seq. 

5  Formerly,  in  Alabama,  a  railroad 
company  was  absolutely  liable  for  an 
injury  to  live  stock  by  its  trains;  but 
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and  Texas.^  Only  a  few  of  these  statutes,  however,  such  as 
those  of  Illinois,  Michigan  and  Kansas,  contain  the  severe 
provision  of  the  New  York  law,  making  railroad  companies 
absolutely  liable  in  case  of  their  failure  to  fence,  without  re- 
gard to  the  question  of  negligence.  The  others  go  no 
further  than  to  make  companies  liable  for  any  injuries  to 
cattle  which  may  be  caused  by  the  want  of  a  fence,  or  which 
are  "  occasioned  by  the  failure  to  erect  such  fences."  Under 
such  a  statute,  the  railroad  company  is  precluded  from  a 
defense  on  the  common-law  theory  that  the  cattle  were 
trespassing,  and  is  bound  to  use  the  same  care  to  avoid 
injuries  to  cattle  as  it  would  have  to  use  if  they  were 
on  the  track  under  its  own  license.  But  it  is  not  liable 
absolutely,  irrespective  of  any  further  negligence  than  the 
mere  omission  to  fence.  The  statute  of  Indiana  is  not 
quite  so   broad.*     It  simply  requires  every  railroad  to  be 


now  it  has  only  to  show  that  it  has 
complied  with  the  statute,  and  has  not 
been  negligent  (see  Nashville,  &c.  R. 
Co.  V.  Peacock,  25  Ala.  229).  Com- 
panies were  relieved  from  this  abso- 
lute liability  by  the  acts  of  1858  and 
1 88 1,  and  were  subjected  to  liability 
only  for  negligence  or  failure  to  com- 
ply with  the  requirements  of  those 
statutes  (Nashville,  &c.  R.  Co.  v. 
Comans,  45  Ala.  437;  see  code  of 
1876,  §  1722).  But  the  burden  of 
proof  is  upon  the  company,  an  injury 
being  shown,  to  show  that  the  com- 
pany has  not  been  negligent,  and  has 
complied  with  the  statute  (Mobile,  &c. 
R.  Co.  V.  Williams,  53  Ala.  595) ;  see 
Alabama,  &c.  R.  Co.  v.  Chapman, 
[Ala.]  2  So.  Rep.  738. 

^  Rev.  Stat.  art.  4245,  provides 
that  every  railroad  company  shall  be 
liable  to  the  owner  for  any  stock 
killed  or  injured  by  the  locomotives 
and  cars  of  the  company  in  running 
over  their  respective  railways,  unless 
the  track  is  fenced.    Held,  that  a  rail- 


road company  is  not  liable,  under  the 
statute  for  an  injury  to  an  animal, 
caused  by  the  animal  running  on  the 
track  through  fright  at  the  train,  and 
being  injured  on  a  trestle,  and  not  by 
contact  with  the  locomotive  or  cars 
(International,  &c.  R.  Co.  v.  Hughes, 
[Tex.]  4  S.  W.  Rep.  492).  See  Mis- 
souri Pac.  R.  Co.  V.  Dunham,  Id. 
472. 

2  Laws  1859,  p.  105.  A  similar 
statute,  passed  in  1853  (Laws  1853, 
p.  113),  applied  only  to  actions  before 
a  justice  of  the  peace  (Jeffersonville 
R.  Co.  V.  Martin,  10  Ind.  416),  but  was 
construed  in  the  same  manner  (Indi- 
anapolis, &c.  R.  Co.  V.  Townsend,  10 
Ind.  38).  Under  the  peculiar  wording 
of  this  statute,  it  is  held  that  railroad 
companies  are  not  liable  for  animals 
injured  by  defects  in  the  road,  or  by 
fright,  but  only  for  injuries  directly  in- 
flicted by  a  locomotive  (Peru,  &c.  R. 
Co.  V.  Hasket,  lo  Ind.  409;  Louis- 
ville, &c.  R.  Co.  V.  Thomas,  106  Ind. 
10).       In    Toledo,  &c.    R.    Co.    v. 
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"  securely  fenced."     This  is  construed  as  requiring  cattle- 
guards  at  highway  crossings.^ 

§  422.  Application  of  statutes.— These  statutes  do  not 
apply  to  cases  of  injuries  suffered  before  their  enactment ;  ^ 
but  they  are  generally  made  applicable  to  railroad  com- 
panies previously  chartered.  It  is  within  the  power  of  a 
legislature  to  make  the  statute  so  applicable,  even  though 
no  right  to  amend  the  charter  was  reserved.*  It  is  also 
fully  within  the  power  of  the  legislature  to  exclude  the 
defense  of  contributory  negligence.*     Such  of  these  statutes 


Fowler  (22  Ind.  316)  it  was  said  that 
the  statute  requiring  railroads  to  be 
fenced  was  not  intended  to  change 
the  common-law  rule  as  to  the  duty  of 
the  owners  of  cattle,  nor  merely  to 
give  them  compensation  for  animals 
killed  or  injured  on  the  road  where  it 
is  not  fenced,  but  chiefly  as  a  police 
regulation  for  the  benefit  of  the  pub- 
lic, to  secure  safety  and  freedom 
from  obstruction  for  the  passage  of 
carriages  along  the  track.  This  view, 
however,  is  nowhere  else  accepted, 
and  is  not  at  all  applicable  to  the 
statutes  of  the  other  states.  It  is, 
however,  still  maintained  in  Indiana 
(Jeffersonville,  &c.  R.  v.  Nichols,  30 
Ind.  321). 

1  New  Albany,  &c.  R.  Co.  v.  Pace, 
13  Ind.  41 1;  Indianapolis,  &c.  R.  Co. 
V.  Kibby,  28  Id.  479;  Pittsburgh,  &c. 
R.  Co.  V.  Eby,  55  Id.  567 ;  Pittsburgh, 
&c.  R.  Co.  V.  Ehrhart,  36  Id.  118; 
Fort  Wayne,  &c.  R.  Co.  v.  Herbold, 
99  Id.  91 ;  Welty  v.  IndianapoUs,  &c. 
R.  Co.,  105  Ind.  5S. 

2  Indianapolis,  &c.  R.  Co.  v.  El- 
liott, 20  Ind.  430;  Evansville,  &c. 
R.  Co.  V.  Ross,  12  Ind.  446. 

'  Thorpe  v.  Rutland,  &c.  R.  Co., 
27  Verm.  140;  Trice  v.  Hannibal,  &c. 
R.  Co.,  35  Mo.  188;  S.  C.  again,  49 
Id.  438;  O'Bannon  v.  Louisville,  &c. 


R.  Co.,  8  Bush,  348  ;  and  see  Madison, 
&c.  R.  Co.  V.  Whiteneck,  8  Ind.  217  ; 
New  Albany,  &c.  R.  Co.  v.  Tilton,  12 
Id.  3;  Jones  v.  Galena,  &c.  R.  Co.,  16 
Iowa,  6 ;  Bulkley  v.  New  Haven  R. 
Co.,  27  Conn. -479;  Pennsylvania  R. 
Co.  V.  Riblet,66  Penn.  St.  164;  Sawyer 
V.  Vermont,  &c.  R.  Co.,  105  Mass. 
196;  Suydam  v.  Moore,  8  Barb.  358; 
Waldron  v.  Rensselaer,  &c.  R.  Co., 
Id.  390;  Talmadge  v.  Rensselaer,  &c. 
R.  Co.,  13  Id.  493.  But  compare 
Milliman  v.  Oswego,  &c.  R.  Co.,  10 
Barb.  87.  The  company's  charter  of 
1846  gave  adjoining  owners  the  right 
to  erect  gates  in  the  fences  which  the 
company  was  required  to  build,  at  con- 
venient places,  these  gates  "to  be 
kept  in  repair  by  the  person  using  the 
same.''  It  was  held  that  the  railroad 
acts  of  1850  and  1854,  which  required 
companies  not  only  to  erect  fences, 
but  also  gates  for  adjoining  owners, 
and  made  these  requirements  appli- 
cable to  pre-existing  companies,  were 
not  inconsistent  with  the  said  charters, 
and  that  the  company  was  bound  to 
keep  the  gate  in  question  in  repair 
(Staats  V.  Hudson  Riv.  R.  Co.,  4  Abb. 
App.  287). 

*  Quackenbush  v.  Wisconsin,  &c. 
R.  Co.,  62  Wise.  411. 
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as  only  mention  "  railroad  corporations  and  their  agents" 
do  not  impose  any  duty  upon  individuals  owning  or  run- 
ning a  railroad  in  their  own  right.^  The  plaintiff  must 
prove  every  fact  necessary  to  bring  the  company  within 
the  statute.^ 

§  423.  When  fence  must  be  made.— When  the  statute 
prescribes  no  particular  time  within  which  a  railroad  fence 
must  be  put  up  (as  is  the  case  in  most  states),  the  liability 
of  the  company  for  injuries  to  cattle  on  its  road  com- 
mences as  soon  as  it  takes  possession  of  the  land  upon 
which  the  road  is  to  be  laid  ;  *  and  it  is  not  affected  by  the 
fact  that  the  road  is  in  the  hands  of  a  contractor  who  had 
nothing  to  do  with  the  fencing.*  But  in  Illinois  a  railroad 
coriipany  is  allowed  six  months  from  the  opening  of  the 
road,  within  which  to  complete  its  fences ;  and  the  statu- 
tory liability  does  not  therefore  commence  until  the  expira- 
tion of  that  period.^  And  if,  before  that  period,  the  com- 
pany puts  up  a  fence,  it  is  not  liable,  until  after  the  six 
months   elapse,  for  failing  to  maintain  the   fence."     The 

1  Cooley  V.  Brainerd,  38  Verm.  In  so  doing  the  fences  around  plaint- 
394.  In  Ohio,  the  statute  expressly  iff's  premises  were  pulled  down,  and 
includes  "  persons."  cattle  coming  from   elsewhere    upon 

2  Baxter  v.  Boston,  &c.  R.  Co.,  102  the  right  of  way,  strayed  further  on  to 
Mass.  383.  plaintiff's   premises    and    injured   his 

'  Gardner  v.  Smith,  7  Mich.  410  ;  crops.  Held,  that  the  company  was 
Holden  v.  Rutland,  &c.  R.  Co.,  30  liable,  and  that  the  fact  that  the  build- 
Verm.  297 ;  see  Clark  v.  Vermont,  ing  of  the  road  was  in  the  hands  of  a 
&c.  R.  Co.,  28  Id.  103.  Where  it  was  con  tractor  who  had  nothing  to  do  with 
provided  by  deed  that  the  company  the  fence,  did  not  change  the  respon- 
should  make  a  good  fence  along  its  sibility  of  the  company  for  failing  to 
road  within  a  reasonable  time  after  the  fence  its  right  of  way  (Pound  v.  Port 
completion  of  the  road,  Held,  that  Huron,  &c.R.  Co.,  54  Mich.  13).  S.  P., 
completion  meant  completion  across  Silver  v.  Kansas  City  R.  Co.,  78  Mo. 
the  plaintiff's  land,  and  not  completion  528. 

of  the  whole  line  (Baltimore,  &c.  R.  ^  Ohio,  &c.  R.  Co.  v.  Meisenhei- 

Co.  V.  McClellan,  59  Ind.  440).  mer,  27  111.   30;  Ohio,  &c.   R.   Co.   v. 

*  A  railroad  was  in  the  process  of  Jones,  Id.  41 ;  Chicago,  &c.  R.  Co.  v. 

construction,  and  a  contract  had  been  Diehl,  52  Id.  441 ;  Rockford,  &c.  R. 

made  with  a  contractor  for  clearing  Co.  v.  Connell,  67  Id.  216. 

and  grading  a  certain  part  of  the  track.  «  Toledo,  &c.  R.  Co.  v.  Miller,  45 
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Statutes  of  Ohio^  and  Nebraska^  allow  the  same  time  to  a 
company  within  which  to  complete  fences. 

§  424.  Fences  must  be  sufficient.— The  fences,  gates 
and  cattle-guards  must  be  sufficient^  to  keep  out  cattle, 
horses,  sheep,  or  hogs,  whether  good-tempered,  vicious, 
or  unruly ;  *  but  it  is  not  necessary  that  they  should  be 
strong  enough  to  keep  out  an  animal  greatly  frightened 


111.  42.  See,  as  to  rule  in  Missouri, 
Comings  v.  Hannibal,  &c.  R.  Co.,  48 
Mo.  512. 

1  Baltimore,  &c.  R.  Qo.v.  McElroy, 
35  Ohio  St.  147.  In  this  case  it  is  de- 
clared that  the  act  of  1874  applied  to 
all  railroads  then  in  operation  and  un- 
fenced,  and  extended  the  time  within 
which  such  railroads  were  required  to 
be  fenced  for  the  period  of  six  months 
after  the  passage  of  the  act ;  and  un- 
til the  time  thus  extended  had  elapsed 
no  liability  for  an  injury  to  trespassing 
animals  arose  from  the  failure  to  con- 
struct fences. 

2  Laws  1883,  c.  62;  Neb.  Comp. 
Stats.  [1883],  p-464. 

*  The  erection  of  a  fence  over  the 
bed  of  a  creek  full  of  water,  which  by 
evaporation  dries  up  and  leaves  a  space 
under  the  bottom  wire,  through 
and  under  which  cattle  get  on  the 
track,  is  a  failure  to  erect  a  fence  under 
the  statute  (Selders  v.  Kansas  City, 
&c.  R.  Co.,  19  Mo.  App.  335).  The 
sufficiency  of  the  fence  is  not  impaired 
by  leaving  gates  in  it,  nor  does  it 
come  in  question  where  cattle  have 
got  upon  the  track  by  going  through 
the  gate  when  open  (Detroit,  &c.  R. 
Co.  V.  Hayt,  55  Mich.  347).  Where, 
for  the  convenience  of  the  adjacent 
owner,  gates  are  put  in  the  fence  on 
each  side  of  a  track  for  a  private  cross- 
ing, he  assumes  the  risk  of  all  in- 
creased danger  resulting  therefrom, 
and  as  to  him  the  track  will  be  con- 
sidered as  having  been  securely  fenced 
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under  the  statute,  but  as  to  other  per- 
sons the  company  is  bound  at  its  peril 
to  keep  the  gates  closed  (Wabash,  &c. 
R.  Co.  V.  Williamson,  104  Ind.  154). 
It  appeared  from  the  evidence  that 
the  cow  got  upon  the  track,  from  a 
pasture,  through  a  gate  in  the  fence, 
and  the  gate  was  so  constructed  that 
the  fastening  thereof  was  on  the  pas- 
ture side  of  the  fence.  Held,  that  the 
fact  that  the  fastening  was  so  placed 
constituted  evidence  tending  to  show 
that  the  gate  was  negligently  con-- 
structed,  and  it  was  a  proper  matter 
for  the  jury  to  consider  in  connection 
with  all  the  other  circumstances  (Butler 
V.  Chicago,  &c.  R.  Co.,  [Iowa]  32 
N.  W.  Rep.  262).  Willow  trees  are 
not  a  sufficient  fence  (Brock  v.  Con- 
necticut, &c.  R.  Co.,  35  Verm.  374). 

*  Chicago,  &c.  R.  Co.  v.  Utley,  38 
111.  410.  In  an  action  against  a  rail- 
road company  for  killing  a  mare,  evi- 
dence of  her  general  reputation 
among  horsemen  and  turfmen  for  be- 
ing "  rattle-headed,"  or  disposed  to 
break,  is  not  admissible  (Cincinnati, 
&c.  R.  Co.  V.  Jones,  [Ind.]  12  N.  E. 
Rep.  113).  "  Whether  the  fence  was 
insufficient  to  prevent  cattle,  horses, 
sheep  and  hogs  from  getting  on  to  the 
railroad,  was  properly  determined  by 
an  examination  of  the  fence  itself,  and 
not  by  the  previous  conduct  of  ani- 
mals which  had  been  pastured  on  the 
ground  which  it  inclosed"  (Chicago, 
&c.  R.  Co.  V.  Umphenour,  69  111. 
198). 
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and  excited.^  In  Minnesota,  a  barbed  wire  fence,  con- 
structed in  accordance  with  the  statute  relating  to  wire 
fences,  is  a  compliance  with  statute  requiring  railroad  com- 
panies to  maintain  ''  good  and  substantial  fences  ; "  ^  but  in 
Georgia,  the  dangerous  character  of  such  fences  is  recog- 
nized, and,  if  a  company  builds  them  along  its  road,  it  is 
held  to  the  exercise  of  due  care  not  to  precipitate  live 
stock  upon  them  through  fear  of  its  trains.®  The  fences 
must  be  high  enough  to  prevent  horses  or  cattle  from 
jumping  over  them,  close  enough  to  prevent  sheep  and 
hogs*  from  clambering  through  them,'  and  sufficient  to 
keep  out  all  kinds  of  animals  that  would  be  kept  from  the 
track  by  an  ordinary  fence,  without  reference  to  the  ques- 
tion whether  they  are  large  enough  to  throw  a  train  off  the 


1  Chicago,  &c.  R.  Co.  v.  Utley,  38 
111.  410. 

2  Halverson  v.  Minneapolis,  &c. 
R.  Co.,  32  Minn.  88;  see  Fitzgerald  v. 
St.  Paul,  &c.  R.  Co.,  29  Minn.  336. 

'  Atlanta,  &c.  R.  Co.  v.  Hudson, 
62  Geo.  679. 

*  Lee  V.  Minneapolis,  &c.  R.  Co., 
66  Iowa,  131;  Mo.  Pacif.  R.  Co.  v. 
Roads,  33  Kan.  640;  Mo.  Pacif.  R. 
Co.  V.  Bradshaw,  Id.  533. 

5  Bessant  v.  Great  Western  R.  Co., 
8  C.  B.  N.  S.  368.  In  that  case, 
plaintiff  recovered  for  twenty-five  sheep 
which  had  made  their  way  through  a 
small  gap  in  the  hedge.  Martin,  B., 
left  it  to  the  jury,  upon  these  facts,  to 
say  whether  the  fence  was  sufficient ; 
and  this  was  held  to  have  been  a  proper 
direction.  Byles,  J.,  added  that  he 
remembered  a  case  in  which  a  plain- 
tiff had  recovered  and  retained  a  ver- 
dict against  a  railway  company,  for  a 
bull  which  had  jumped  over  a  fence  six 
feet  high.  In  Halverson  v.  Minneapolis, 
&c.  R.  Co.  (32  Minn.  88),  plaintiff  re- 
covered for  the  killing  of  a  hog  which 
was  about  15  inches  high,  and  it  was 


argued  that  the  company  was  not  re- 
quired to  fence  against  so  small  an 
animal.  The  court  said :  ' '  No  dis- 
tinction is  here  (by  the  statute)  made 
between  different  kinds  of  domestic 
animals;  whenever  the  building  and 
maintaining  of  a  fence  would  have 
prevented  the  accident,  then  the  negli- 
gence of  the  company  in  not  fencing 
its  road  is  the  cause  of  the  injury,  and 
it  is  liable,  under  the  statute,  regard- 
less of  the  species  of  the  domestic  ani- 
mal killed  or  injured."  s.  P.,  VVess- 
becher  v.  Minneapolis,  &c.  R.  Co., 
32  Minn.  89,  note.  Under  the  Wis- 
consin statute,  which  provides  that  no 
fence  is  required  where  the  proximity 
of  ponds,  hills,  embankments,  &c., 
renders  a  fence  unnecessary,  the  fact 
that  cattle  have,  in  a  given  instance, 
surmounted  an  embankment  and  got 
upon  the  track,  is  conclusive  that  such 
embankment  was  not  a  sufficient  pro- 
tection (Veerhusen  v.  Chicago,  &c. 
R.  Co.,  53  Wise.  689).  Compare  Hil- 
liard  v.  Chicago,  &c.  R.  Co.,  37  Iowa 
442 ;  Shellabarger  v.  Chicago,  &c.  r! 
Co.,  66  Iowa,  18. 
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track.^  But  fences  need  not  be  made  so  as  to  keep  out 
dogs.^  Cattle-guards  must  be  sufficiently  close  to  the  cross- 
ing to  make  them  effective  for  their  purpose ;  ^  but  a 
cattle-guard  need  not  be  sunk  at  the  precise  place  where  it 
would  be  most  efficient,  if  great  inconvenience  would  en- 
sue therefrom  to  the  working  of  the  railroad.'* 

§  425.  Fences  must  be  maintained. — These  fences,  gates 
and  cattle-guards  must  be  not  only  erected,  but  maintained? 
And,  therefore,  if  an  opening  is  made  in  the  fence  or  cat- 
tle-guard, whether  with  or  without  the  consent  of  the  rail- 


^  Indianapolis,  &c.  R.  Co.  v, 
Marshall,  27  Ind.  300.  A  statute  re- 
quiring railroad  companies  to  main- 
tain a  sufficient  fence  on  both  sides  of 
their  property,  without  prescribing 
what  a  sufficient  fence  shall  be,  must 
be  considered  as  referring  to  and 
adopting  the  general  law  fixing  the 
standard  of  lawful  fences  (Enright  v. 
San  Francisco,  &c.  R.  Co.,  33  Cal. 
230).  Where  an  adjacent  owner  con- 
structs a  sufficient  fence,  inclosing  his 
own  land  in  such  a  manner  that  it  may 
inclose  the  railroad  also,  the  mere  fact 
that  no  compensation  was  paid  for  the 
right  of  way  through  such  land  does 
not  prevent  the  company  from  joining 
its  fence  to  his,  and  if  the  railroad  is 
properly  enclosed  by  such  joining  of 
fences,  no  additional  fence  need  there 
be  built  by  the  company  (Haxton  v. 
Pittsburgh,  &c.  R.  Co.,  26  Ohio  St. 
214). 

2  Wilson  V.  Wilmington,  &c.  R. 
Co.,  10  Rich.  Law,  52. 

'  Cattle-guards  or  pits  were  placed 
between  75  and  100  feet  from  the 
point  where  the  public  road  crossed 
the  railroad ;  Held,  the  company  was 
liable  for  injury  to  horses  entering  the 
track  at  the  crossing.  The  court 
said :  "  It  is  as  much  the  duty  of  the 
appellant  to  fence  against  animals  on 
the  highway  as  against  animals  in  ad- 


joining fields  or  woods.  Proper  cattle- 
pits  at  highway  crossings  are  intended 
to  prevent  animals  passing  from  the 
highway  on  to  the  railroad  track.  If, 
as  in  this  case,  they  are  placed  75  or 
100  feet  distant  from  the  crossings, 
they  will  not  accomplish  the  purpose 
and  object  for  which  they  are  re- 
quired" (Evansville,  &c.  R.  Co.  v. 
Barbee,  74  Ind.  169).  In  another 
case  the  court  said:  "We  do  not 
think  a  railroad  can  be  regarded  as 
securely  fenced  where  the  cattle-guards 
are  placed  so  far  apart  as  to  leave  an 
open  space  on  both  sides,"  and  the 
plaintiff  recovered  (Indianapolis,  &c. 
R.  Co.  V.  Bonnell,  42  Ind.  539).  The 
company  was  held  not  liable  for  an 
injury  which  occurred  between  the 
crossing  and  the  cattle-guard  where 
the  guard  could  not  have  been  placed 
nearer  without  considerable  expense 
and  great  inconvenience  to  the  com- 
pany in  the  repair  of  its  road  (India- 
napolis, &c.  R.  Co.  V.  Irish,  26  Ind.  268). 

*  Indianapolis,  &c.  R.  Co.  v.  Irish, 
26  Ind.  268. 

5  Bennett  v.  Wabash,  &c.  R.  Co., 
61  Iowa,  355.  A  gate  is  a  part  of  a 
fence  and  must  be  maintained  as  such 
(Mackie  "v.  Central  R.  Co.,  54  Iowa, 
540 ;  McKinley  v.  Chicago,  &c.  R.  Co., 
47  Id.  76). 
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ro3d  company,  and  is  allowed  to  remain  an  unreasonable 
length  of  time,  the  company  is  absolutely  liable  for  in- 
juries to  cattle  entering  through  the  breach  ^  after  it  has 
had  a  reasonable  time  to  repair.  Nor  does  it  make  any 
difference  that  no  agent  of  the  company  was  aware  of  the 
defect  in  the  fence.*    But  we  presume  that  a  plaintiff  could 


1  McDowell  V.  N.  Y.  Central  R. 
Co.,  37  Barb.  195;  Munch  v.  N.  Y. 
Central  R.  Co.,  29  Barb.  647.  In  the 
first  case,  the  breach  had  been  suf- 
fered to  remain  for  about  two  months. 
The  plaintiff's  cattle  trespassed  upon 
a  neighbor's  farm,  and  strayed  thence 
upon  the  railroad  through  the  breach 
thus  left.  Held,  that  the  plaintiff 
could  recover.  The  facts  seemed  to 
indicate  that  the  opening  was  made 
by  the  defendant's  servants,  but  no 
importance  was  attached  to  this.  In 
the  latter  case,  it  clearly  appeared  that 
the  breach  was  the  act  of  a  trespasser, 
and  it  had  only  been  left  open  one  or 
two  weeks.  There,  also,  the  plaintiff 
recovered  judgment.  To  the  same 
effect,  see  Brown  v.  Milwaukee,  &c. 
R.  Co.,  21  Wise.  39;  Chicago,  &c.  R. 
Co.  V.  Reid,  24  111.  144;  Bartlett  v. 
Dubuque,  &c.  R.  Co.,  20  Iowa,  188. 
So,  where  a  gap  had  been  made  by 
some  one,  but  by  whom  it  did  not  ap- 
pear, it  was  held  to  be  for  the  jury  to 
determine  whether  the  company  was 
in  fault  for  not  repairing  (Indianap- 
olis, &c.  R.  Co.  V.  Snelling,  16  Ind. 
435).  So  where  wire  fence  had  been 
left  down  for  six  months  (Boggs  v. 
Missouri,  &c.  R.  Co.,  18  Mo.  App. 
274).  Where  a  portion  of  the  fence 
was  burned,  and  one  week  thereafter 
cattle  entered  upon  the  track  through 
the  opening  and  were  run  over,  the 
delay  was  held  to  be  unreasonable, 
and  the  company  liable  (Cleveland, 
&c.  R.  Co.  V.  Brown,  45  Ind.  90) ; 
and  so  in  a  similar  case  was  a  delay 
to   repair  from  Thursday  to  Sunday 


(Toledo,  &c.  R.  Co.  v.  Cohen,  44 
Ind.  444).  Where  the  farmers  were 
in  the  habit  of  taking,  and  leaving, 
down  the  railroad  fence  and  drawing 
wood  through,  during  the  winter,  and 
plaintiff's  horses  strayed  through  and 
were  run  over,  the  company  was 
liable  (Laude  v.  Chicago,  &c.  R.  Co., 
33  Wise.  640). 

^  Munch  V.  N.  Y.  Central  R.  Co., 
29  Barb.  647.  To  same  effect,  where 
a  gate  was  left  open,  Spinner  v.  N.  Y. 
Central  R.  Co.,  67  N.  Y.  153.  In  Illi- 
nois, a  railroad  company  is  not  liable 
for  a  casual  breach  in  the  fence,  with- 
out notice,  actual  or  constructive  (Il- 
linois Central  R.  Co.  v.  Swearingen, 
47  111.  206 ;  see  Toledo,  &c.  R.  Co.  v. 
Fowler,  22  Ind.  316).  But  from  the 
fact  that  the  breach  had  exisited  three 
months,  notice  was  inferred  (Illinois 
Central  R.  Co.  v.  Arnold,  47  III. 
173).  It  is  error  for  the  court  by  its 
intructions  to  withhold  this  question 
of  reasonable  time  from  the  jury 
(McCormick  v.  Chicago,  &c.  R.  Co., 
41  Iowa,  193),  but  elsewhere  it  has 
been  held  that  the  burden  of  showing 
that  the  company  did  not  repair  within 
a  reasonable  time  is  upon  the  plaintiff 
(Perry  v.  Dubuque,  &c.  R.  Co.,  36 
Iowa,  102;  Aylesworth  v.  Chicago, 
&c.  R.  Co.,  30  Id.  459;  Wheeler  e/. 
Erie  R.  Co.,  2Thomp.  &  C.  634).  In 
Indiana,  the  excuse  that  a  reasonable 
time  has  not  elapsed  to  repair  the 
fence  must  be  pleaded  and  proved  by 
the  company  (Jeffersonville,  &c.  R. 
Co.  V.  SuHivan,  38  Ind.  262).  In 
Jones  V.   Chicago,  &c.    R.   Co.    (49 
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not  recover  in  any  such  case  if  the  breach  was  the  result 
of  his  own  act  or  neglect.^  Where  the  breach  is  made  by 
the  railroad  company  itself,  though  for  a  necessary  pur- 
pose {e.  g.,  to  build  a  bridge),  it  is  liable  for  cattle  stray- 
ing through  at  any  time  afterward.^  And  if  the  company 
allows  the  use  of  a  gate  by  its  customers  or  the  public,  at  a 
point  not  excepted  by  the  statute,  it  is  responsible  even  if 
the  gate  is  left  open  by  a  stranger.^     Only  reasonable  or 


Wise.  352),  it  was  held  error  not  to 
permit  plaintiff  to  show  the  condition 
of  the  fence  for  some  considerable 
time  before  the  accident,  for  the  pur- 
pose of  charging  the  company  with 
notice  of  its  defective  condition. 

^  The  gate  constructed  by  a  rail- 
road company  at  one  of  the  crossings 
had  got  out  of  repair,  and  was  hable 
to  be  blown  down,  and  the  owner  of  the 
farm,  without  giving  notice  thereof  to 
the  company,  took  measures  to  secure 
the  gate,  which  proved  ineffectual. 
His  cattle  escaped  through  it,  and 
were  killed  upon  the  railroad.  There 
was  evidence  of  some  vigilance  on  the 
part  of  the  company  in  searching  for 
such  defects,  and  that  this  escaped 
observation.  Held,  that  whether  the 
mode  adopted  for  securing  the  gate 
was  reasonably  judicious,  and  whether 
the  plaintiff  was  culpably  negligent  in 
suffering  his  cattle  to  remain  in  a  field 
insufficiently  fenced  from  the  railroad, 
or  in  having  failed  to  give  notice  to 
the  company  of  the  defect,  were  ques- 
tions of  fact,  properly  summited  to 
the  jury  (Poler  v.  N.  Y.  Central  R. 
Co.  16  N.  Y.  476). 

2  Indianapolis,  &c.  R.  Co.  v. 
Logan,  19  Ind.  294.  The  defendant 
company  employed  A.,  as  a  day  la- 
borer, and  it  was  understood  that  if, 
after  his  hours  of  work,  he  saw  any- 
thing amiss,  he  should  attend  to  it, 
and  be  paid  for  extra  work.  A.,  for  his 
own  purposes,  took  down  the  bars  of  a 


way  across  defendant's  road,  and 
omitted  to  replace  them;  in  conse- 
quence of  which  plaintiff's  horses,  es- 
caping from  their  pasture  upon  the 
road,  were  killed  by  an  engine  of  the 
defendant.  Held,  that  it  was  part  of 
A.'s  duty,  as  a  servant  of  the  defend- 
ant, to  put  up  the  bars,  and  that  the 
defendant  was  liable  for  the  injury  as 
a  consequence  of  his  neglect  to  do  so 
(Chapman  v.  N.  Y.  Central  R.  Co., 
31  Barb.  399;  affirmed,  33  N.  Y.  369). 
In  a  suit  against  a  railroad  company 
for  killing  cattle  upon  its  road,  a  com- 
plaint was  held  sufficient  which  alleged 
that  the  fence  along  the  railroad  took 
fire,  and  while  it  was  burning,  the  serv- 
ants of  the  defendant,  to  extinguish 
the  fire,  threw  down  the  fences,  mak- 
ing a  gap  therein,  which  was  negli- 
gently left  open  by  said  servants,  they 
seeing  the  plaintiff's  cattle  in  a  pasture 
adjacent,  so  that  the  cattle  escaped 
upon  the  track,  and  were  killed  by  the 
cars  (Indianapolis,  &c.  R.  Co.  v.  Truitt, 
24  Ind.  162). 

2  Plaintiff's  cattle  escaped  from  his 
inclosure  in  the  night  to  the  high- 
way, and  thence,  through  a  gate  left 
open  at  the  side  of  defendant's  road, 
upon  the  track,  where  they  were 
struck  by  a  train.  The  gate  had  been 
used  for  years  in  the  business  of  load- 
ing freight,  in  consequence  of  which  it 
would  be  left  open  at  the  close  of  the 
day  and  closed  late  at  night  by  the 
company's  servants.    Held,  that  the 
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ordinary  diligence  is  generally  required  of  railroad  compa- 
nies in  the  maintenance  of  their  fences.^    They  are  allowed 


company  had  sufficient  notice  that  the 
gateway  had  been  diverted  from  its 
original  purpose  to  a  common  pas- 
sageway for  its  customers  and  that  it 
was  left  open  in  consequence  thereof; 
that  the  opening  of  it  at  all  by  its  as- 
sent was  in  contravention  of  the  New 
York  railroad  act,  under  whose  provi- 
sions no  exception  is  made  in  favor  of 
openings  or  gates  for  the  use  of  the 
company,  its  customers,  or  the  public 
generally ;  and  if  such  use  of  a  gate 
at  a  farm  crossing  is  permitted  so  that 
the  gate  does  not  serve  as  a  fence,  the 
company  is  in  default  and  liable  for 
injury  thereby  caused  (Spinner  v.  N. 
Y.  Central  R.  Co.,  67  N.  Y.  153). 
Where  the  road  had  been  fenced,  but 
a  panel  had  been  cut  out  and  made 
into  a  gate,  but  not  hung  on  hinges, 
and  was  used  by  persons  hauling  wood, 
and  a  sub-tenant  of  plaintiff,  among 
others,  without  objection  from  the 
company,  and  the  gate  was  so  set  up 
that  plaintiff's  hogs  passed  through  on 
to  the  track  and  were  killed,  the  com- 
pany was  liable  (Cleveland,  &c.  R. 
Co.  V.  Swift,  42lnd.  119).  Compare 
Savage  v.  Chicago,  &c.  R.  Co.,  31 
Minn.  419. 

•  Lemmon  v.  Chicago,  &c.  R.  Co., 
32  Iowa,  151;  Chicago,  &c.  R.  Co. 
V.  Barrie,  55  111.  226.  This  is,  we 
think,  the  general  and  true  rule.  But 
in  Wisconsin,  a  high  degree  of  dili- 
gence is  said  to  be  required  (Antisdel 
V.  Chicago,  &c.  R.  Co.,  26  Wise. 
145).  Where  the  fences  had  been 
accidentally  destroyed  by  fire  after 
the  track  inspector  had  made  his  daily 
inspection,  and  the  fact  was  not  known 
until  after  the  injury  to  plaintiff's  cat- 
tle, the  company  was  not  liable 
(Toledo,  &c.  R.  Co.  v.  Eder,  45  Mich. 
329).    Where  the  fence  was  found  to 


be  secure  a  short  time  before  plaintiff's 
hogs  were  killed,  and  planks  were 
torn  off  by  strangers,  leaving  holes  in 
the  fence  in  spite  of  the  watchfulness 
of  the  company,  it  was  held  not  to  be 
liable  (Case  v.  St.  Louis,  &c.  R.  Co., 
75  Mo.  668;  see  Walthers  v.  Mo. 
Pacif.  R.  Co.,  78  Mo.  617).  In 
Clardy  v.  St.  Louis,  &c.  R.  Co.  (73 
Mo.  576),  where  the  company  was 
held  not  to  be  liable  for  the  defects, 
the  court  said:  "After  fences  have 
once  been  erected  as  required  by  law, 
the  company  is  only  liable  for  a  negli- 
gent failure  to  maintain  such  fences, 
and  it  is  therefore  entitled  to  a  reason- 
able time  in  which  to  make  repairs, 
after  having  knowledge  of  a  defect 
therein,  or  after  that  period  has  elapsed, 
in  which  by  the  exercise  of  reasonable 
diligence  it  could  have  had  knowledge 
of  such  defect,"  and  cited  the  text  in 
support  of  that  proposition.  A  refusal 
to  charge  the  jury  "  that  the  cattle  or 
sheep  got  through  the  company's  fence 
or  cattle-ground  by  reason  of  some 
defect  therein,  which  defect  was  not 
brought  home  to  the  knowledge  of 
the  defendant  or  its  agents,  either 
directly  or  constructively,  the  plaintiff 
cannot  recover,''  held,  error.  The  court 
said:  |"  Fences  are  liable  to  get  out 
of  repair ;  are  liable  to  be  blown  down 
by  sudden  gusts  of  wind;  to  be  let 
down  by  trespassers ;  to  be  destroyed 
by  fire  and  other  causes.  It  is  the 
duty  of  the  company,  within  a  reason- 
able time,  to  cause  them  to  be  re- 
paired. .  .  .  Where  fences  are 
out  of  repair,  and  have  been  for  such 
a  length  of  time  that  the  company  will 
be  presumed  to  have  notice  through 
its  agents  and  servants,  they  are  then 
chargeable  with  negligence,  as  having 
had    constructive    notice,  unless   the 
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a  reasonable  time  for  repairs,  and  are  not  bound  to  keep 
watch  all  night,  for  example,  to  guard  against  injuries  to 
their  fences/  If,  within  such  reasonable  time,  the  fence  is 
repaired,  the  company  is  not  liable  under  the  statute  for 
cattle  entering  through  the  breach.^  In  Ontario,  railroad 
companies  are  held  to  a  stricter  rule,  and  required  to  keep 
up  a  constant  inspection  of  their  fences,  and  to  repair  at 


once." 


3 


company  has  actual  or  constructive 
notice  of  the  defect  in  the  fences,  or  is 
guilty  of  negligence  in  not  making 
proper  examination  for  the  purpose 
of  seeing  whether  the  fences  are  in  re- 
pair, there  can  be  no  recovery " 
(Hodge  V.  N.  Y.  Central  R.  Co.,  27 
Hun,  394). 

1  Illinois  Central  R.  Co.  v.  Dicker- 
son,  27  111.  55.  Plaintiff's  horses  were 
injured  on  the  company's  road,  having 
entered  on  the  track  in  the  night 
through  a  gateway  in  the  company's 
fence,  which  was  closed  the  evening 
before ;  Held,  that  the  fact  that  the 
gate  was  defectively  constructed  and 
out  of  repair  would  not  raise  a  pre- 
sumption that  the  injury  occurred  by 
reason  of  such  defect  so  as  to  cast 
upon  the  company  the  burden  of  dis- 
proving such  fact  (Johnson  v.  Chicago, 
&c.  R.  Co.,  55  Iowa,  707).  Plaintift's 
cow  went  upon  the  track  in  the  even- 
ing, through  bars  which  were  found 
afterwards  to  be  partly  down,  but  no 
proof  was  given  to  show  how  they 
came  to  be  down,  and  there  was 
evidence  that  one  of  the  witnesses 
passed  through  them  that  evening  and 
put  them  up.  Held  error  to  instruct 
the  jury  that  "  the  defendant  is  under 
the  statute  bound  to  take  notice  if  any 
part  of  its  fence  gets  out  of  repair  or 
if  any  bars  or  gates  at  farm-crossings 
are  defective,  and  is  liable  for  all  ac- 
cidents to  stock  arising  through  such 
defects,  whether  it  had  actual  notice 


or  not  "(Grand  Rapids,  &c.  R.  Co. 
V.  Monroe,  47  Mich.  152)  An  em- 
ployee passed  along  the  road  and  ex- 
amined the  fence  at  evening  and 
found  it  in  good  repair;  the  next  morn- 
ing plaintiff's  cattle  were  found  lying 
inside  of  the  fence  dead,  the  fence  hav- 
ing the  appearance  of  having  been  torn 
or  pushed  down.  The  company  was 
held  not  liable  (Indianapohs,  &c.  R. 
Co.  z/.  Hall,  88  111.  368;  on  the  author- 
ity of  Illinois,  &c.  R.  Co.  v.  Swearin- 
gen,  47  111.  206).  See  also  Brentner 
V.  Chicago,  &c.  R.  Co.,  58  Iowa,  625; 
Robinson  v.  Grand  Trunk  R.  Co.,  32 
Mich.  322. 

2  McDowell  V.  N.  Y.  Central  R. 
Co.,  37  Barb.  196;  Toledo,  &c.  R. 
Co.  V.  Daniels,  21  Ind.  256;  India- 
napolis, &c.  R.  Co.  V.  Truitt,  24  Id. 
162;  Toledo,  &c.  R.  Co.  v.  Fowler, 
22  Id.  316;  Illinois  Central  R.  Co.  v. 
Swearingen,  33  111.  289;  S.  C,  again, 
47  111.  206;  Aylesworth  v.  Chicago, 
&c.  R.  Co.,  30  Iowa,  459;  see  Poler  v. 
N.  Y.  Central  R.  Co.,  16  N.  Y.  476; 
Murray  v.  N.  Y.  Central  R.  Co.,  4 
Keyes,  274;  Spinner  v.  Same,  67  N. 

Y.  153. 

3  The  obligation  on  the  part  of  a 
railroad  company  to  maintain  fences 
on  both  sides  of  the  track,  involves 
the  duty  of  a  continuous  watchful  in- 
spection, and  the  company  must  take 
notice  of  its  state  at  all  times.  Held, 
therefore,  in  an  action  by  an  adjoining 
proprietor  for    injury    to    his  horses 
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§  426.  Causing  fright  of  animals.— The  authority  given 
by  its  charter  to  use  steam,  necessarily  confers  upon  a  rail- 
road company  the  right  to  make  all  such  noises  as  are  un- 
avoidably connected  with  that  use.^  Some  of  these  noises, 
such  as  the  jar  and  rush  of  a  train  in  motion,  are  continu- 
ous and  inseparable  from  motion.  Others,  such  as  blow- 
ing off  steam  or  dropping  cinders,  are  only  occasionally 
necessary,  and  can  be  regulated.  The  company  is  not 
responsible  for  the  fright  taken  by  animals  from  noises  of 
the  first  class,'*  unless  it  has  omitted  to  give  some  warning. 


getting  upon  the  track  through  defect 
in  the  fences,  that  it  was  misdirection 
to  tell  the  jury  that  if  the  fence  be- 
came oat  of  repair,  and  before  the 
plaintiff  notified  defendant,  or  before 
a  reasonable  time  had  elapsed  for  de- 
fendant to  repair  it,  cattle  got  through 
and  were  injured,  defendant  would 
not  be  liable  (Studer  v.  Buffalo,  &c. 
R.  Co.,  25  Upper  Canada  [Q.  B.], 
160). 

^  Burton  v.  Philadelphia,  &c.  Co., 
4  Harringt.  252 ;  see  Culp  v.  Atchison, 
&c.  R.  Co.,  17  Kans.  475;  Cincinnati, 
&c.  R.  Co.  V.  Gaines,  104  Ind.,  526; 
Hill  V.  Portland,  &c.  R.  Co.,  55 
Maine,  438;  Chicago,  &c.  R.  Co.  v. 
Dickson,  88  111.  431 ;  Atchison,  &c. 
R.  Co.  v.  Loree,  4  Neb.  446;  Ohio,  &c. 
R.  Co.  V.  Cole,  41  Ind.  331 ;  Balti- 
more, &c.  R.  Co.  V.  Thomas,  60  Id. 
107 ;  Hahn  v.  So.  Pacif.  R.  Co.,  51  Cal. 
605.  It  is  obvious  a  person  cannot 
recover  when,  being  acquainted  with 
the  danger  of  the  situation  he  drives 
his  horse  near  to  a  train  and  the  horse 
takes  fright  (Whitney  v.  Maine  Cent. 
R.  Co.,  69  Maine,  208).  See  also  St. 
Louis,  &c.  R.  Co.  V.  Payne,  29  Kan. 
166. 

*  Norton  v.  Eastern  R.  Co.,  113 
Mass.  366.  Where  a  railroad  passed 
over  a  highway  by  a  bridge  it  was 
held  that  the  company  was  not  liable 


to  a  traveler  for  damages  caused  by 
the  fright  of  his  horse  at  the  noise  of 
a  train  passing  over  the  bridge,  though 
the  company  knew  that  such  accidents 
were  Uable  to  happen  there,  and  gave 
no  warning  of  the  approach  of  the 
train  (Favor  v.  Boston,  &c.  R.  Co., 
114  Mass.  350).  A  man  went  with  a 
cart  team  by  implied  invitation,  to 
fetch  lime  from  a  railway  yard. 
While  in  the  yard  he  unharnessed  a 
mare  that  was  loading  his  team.  A 
passing  train  frightened  the  mare,  she 
backed  some  considerable  distance  in 
spite  of  all  his  efforts  to  hold  her, 
fell  over  a  dwarf  wall  of  the  company's 
and  was  hurt.  An  action  having  been 
brought  by  him  against  the  company 
for  not  having  a  sufficient  fence  to  the 
yard,  it  was  proved  at  the  trial  that  he 
knew  the  place  well  and  had  often 
been  there  before.  The  judge  found 
that  the  fence  was  insufficient  and  de- 
cided in  favor  of  plaintiff.  Held,  that 
there  was  no  proof  of  want  of  reason- 
able care  on  the  part  of  the  company  to 
prevent  damage  from  unusual  danger 
to  persons  visiting  the  premises  with 
full  knowledge  of  the  state  of  the  place 
and  that  therefore  he  was  not  entitled 
to  recover  (Manchester,  &c.  R.  Co.  v. 
Woodcock  [Q.  B.]  25  L.  T.  [N.  S.]  335). 
To  the  same  effect.  Favor  v.  Boston, 
&c.  R.  Co.,  114  Mass.  350;  Hahn  v. 
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required  by  statute,  on  approaching  a  place  where  cattle 
are  seen  on  the  track,  or  should  reasonably  be  expected, 
and  the  cattle  are  seized  with  fright  in  consequence  of  the 
sudden  appearance  of  the  train  without  warning.^  Noises 
of  the  second  class,  made  when  animals  are  near  and  likely 
to  be  frightened,  and  when  ordinary  care  would  have 
dictated  a  postponement  of  the  noise  until  the  train  was 
out  of  hearing,  will  sustain  a  verdict  of  negligence ;  "^  but 


So.  Pacific  R.  Co.,  51  Cal.  605; 
Flint  V.  Norwich,  &c.  R.  Co.,  no 
Mass.  222 ;  Whitney  v.  Maine  Central 
R'  Co.,  69  Me.  208;  Beatty  v.  Cen- 
tral Iowa  R.  Co.,  58  Iowa,  242. 

^  So  held,  in  cases  where  horses, 
under  the  control  of  drivers,  were 
frightened  by  the  sudden  approach  of 
trains  (Voak  v.  Northern  Central  R. 
Co.,  75  N.  Y.  320;  Cosgrove  v.  N. 
Y.  Central  R.  Co.,  87  Id.  88;  Norton 
V.  Eastern  R.  Co.,  113  Mass.  366; 
Prescott  V.  Same,  Id.  370;  Wakefield 
V.  Connecticut,  &c.  R  Co.,  37  Verm. 
330;  Ransom  v.  Chicago,  &c.  R.  Co., 
62  Wise.  178;  Maher  v.  Winona,  &c. 
R.  Co.,  31  Minn.  401 ;  Texas,  &c.  R. 
Co.  V.  Chapman,  57  Tex.  75).  In  a 
case  where  a  horse  took  fright  from 
a  distant  train  moving,  by  force  of 
gravitation,  at  eight  or  ten  miles  an 
hour,  no  signal  bells  being  given,  it 
was  held  that  it  did  not  appear  that  the 
management  of  the  cars  was  the  cause 
of  the  accident  (Flint  v.  Norwich,  &c. 
R.  Co.,  no  Mass.  222). 

^  Pennsylvania  R.  Co.  v.  Barnett,  59 
Penn.  St.  259 ;  Hill  v.  Portland,  &c.  R. 
Co.,  5  5  Maine,  438.  At  a  railway  cross- 
ing on  a  level,  at  a  place  where  there 
was  considerable  traffic,  the  engine- 
driver  blew  off  the  steam  from  the  mud 
cocks  at  that  spot,  so  as  to  frighten 
horses  waiting  to  pass  over  the  line. 
Held,  sufficient  to  warrant  a  verdict 
against  the  company  (Manchester,  &c. 


R.  Co.  V.  Fullarton,  14  C.  B.  N.  S. 
54).  See  also  Billman  v.  Indianapolis, 
&c.  R.  Co.,  76  Ind.  166;  Stamm  v. 
Southern  R.  Co.,  I  Abb.  N.  C.  438.  In 
the  Barnett  case,  supra,  the  engineer 
having  given  no  notice  of  the  approach 
of  his  train,  blew  his  whistle  under  a 
bridge  while  a  teamster  was  driving 
over  it,  and  the  horse  ran  away ;  it  was 
held  that  as  there  was  no  apparent 
necessity  of  blowing  the  whistle  under 
the  bridge,  those  facts  were  properly 
left  to  the  jury,  as  evidence  of  negli- 
gence. The  following  charge  to  the 
jury  was  held  to  be  correct :  "  If  you 
believe  that  .  .  .  the  whistle 
blew  and  continued  to  blow  when  no 
necessity  existed,  as  shown  from  the 
evidence,  and  caused  the  fright  of  the 
horse,  which  caused  the  fall,  the  de- 
fendant is  liable"  (Georgia  Railroad 
Co.  V.  Thomas,  73  Geo.  350).  Where 
the  engineer  saw  the  mules  passing 
along  the  street  near  by,  and  blew  the 
whistle  several  times  furiously  with- 
out other  reason  than  to  call  the  yard 
master,  it  was  held  that  a  finding 
of  negligence  was  justified  (Gibbs  v. 
Chicago,  &c.  R.  Co.,  26  Minn.  427). 
Cattle  were  driven  at  night  along  an 
occupation  road,  which  crossed  a 
branch  line  of  a  railway  on  a  level. 
As  they  were  passing  over  the  cross- 
ing they  became  f lightened,  owing  to 
a  number  of  trucks  being  shunted  in  a 
negligent  manner,  and  part  of   them 
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not  so,  if  circumstances  justified  the  making  of  tiie  noise 
at  the  time.^     So  the  company  may  be  held  responsible 


escaped  from  the  control  of  their 
drivers  and  were  found  dead  on  the 
main  line  of  the  railway,  which  they 
reached  owing  to  defects  in  the  fence 
of  an  orchard  and  a  garden  adjoining 
the  railway.  Held,  that  there  was 
sufficient  evidence  that  the  death  of 
the  cattle  was  the  natural  result  of  the 
negligence  of  the  company  (Sneesby 
V.  Lancashire,  &c.  R.  Co.,  L.  R.  i  Q. 

B.  D.  42;  affirming  S.  c,  9  Q.B.  263). 
Compare  Pittsburgh  So.  R.  Co.  v. 
Taylor,  104  Penn.  St.  306.  It  is 
peculiarly  negligent  to  blow  off  steam 
while  running  parallel  to  a  highway 
(Lamb  v.  Old  Colony  R.  Co.,  140 
Mass.,  79).  See  ante,  §  355.  Penn. 
R.  Co.  -v.  Barnett,  59  Penn.  St.  259 
(sounding  whistle  under  a  bridge 
while  a  traveler  is  passing  over  it). 
The  cases  are  uniform  in  holding  the 
company  liable.  Philadelphia,  &c.  R. 
Co.  V.  Killips,  88  Penn.  St.  405 ;  Phila- 
delphia, &c.  R.  Co.  V.  Stinger,  78  Id. 
219;  Chicago,  &c.  R.  Co.  v.  Dunn,  52 
111.  451 ;  Chicago,  &c.  R.  Co.  v.  Dick- 
son, 88  Id.  431 ;  Georgia  R.  Co.  v. 
Newsome,  60  Geo.  492 ;  Culp  v.  Atchi- 
son, &c.  R.  Co.,  17  Kans.  475;  Burton 
V.  Philadelphia,  &c.  R.  Co.,  4  Harring- 
ton, 252;  Hill  V.  Portland,  &c.  R.  Co., 
55  Me.  438;  Billman  v.  Indianapolis, 
&c.  R.  Co.,  76  Ind.  166;  B.orst  v.  Lake 
Shore,  &c.  R.  Co.,  66  N.  Y.  639; 
LouiS/Ville,  &c.  R.  Co.  v.  Schmidt, 
81  Ind.  264;  Gibson  v.  St.  Louis,  &c. 
R.  Co.,  8  Mo.  App.  488;  Toledo,  &c. 
R.  Co.  V.  Harmon,  47  111  298 ;  Man- 
chester, &c.  R.  Co.  V.   Fullarton,   14 

C.  B.,  N.  S.  54;  Stott  V.  Grand 
Trunk  R.  Co.,  24  Upper  Canada 
[C.  P.],  347.  In  a  New  Hampshire 
case,  where  a  horse  was  fright- 
ened by  a  sudden  emission  of  steam, 
the    court    said    that    "  the    instruc- 


tion to  the  jury  that  it  was  the 
duty  of  the  defendant  to  have  warned 
the  plaintiff  of  the  danger,  if  it  was 
dangerous  to  pass  at  the  time  by 
reason  of  the  proximity  of  the  loco- 
motive to  the  crossing,  although  the 
engineer  was  in  no  fault  in  the  manage- 
ment of  his  locomotive,  was,  in  effect, 
an  instruction,  that  if  a  locomotive 
there  blowing  off  steam  was  danger- 
ous to  the  travel,  it  was,  as  matter  of 
law,  negligence  on  the  part  of  the 
defendants  not  to  have  warned  the 
plaintiff  of  her  danger.  It  was  the 
duty  of  the  defendants  to  use  ordinary 
care  in  the  management  of  their  loco- 
motives and  cars  at  or  near  the  cross- 
ing whether  moving  or  stationary, 
and  for  any  injury  to  the  plaintiff  re- 
sulting from  such  want  of  care,  they 
were  liable.  Whether  it  was  danger- 
ous to  the  public  travel  for  the  loco- 
motive, standing  where  it  did,  to  make 
sudden  emissions  of  steam,  and  if 
dangerous,  whether  there  was  want 
of  reasonable  care  in  the  defendants' 
failing  to  reasonably  warn  the  plain- 
tiff of  the  danger,  were  questions  of 
fact  to  be  determined  by  the  jury  upon 
all  the  evidence."  Whether  a  failure 
to  give  the  warning  was  want  of 
reasonable  care  was  a  question  for  the 
jury  to  decide,  and  the  instruction 
that  the  duty  existed,  if  the  locomo- 
tive, standing  there,  was  dangerous, 
was  error  (Lewis  v.  Eastern  R.  Co., 
60  N.  H.  187). 

1  As  a  train  was  approaching  a 
crossing  at  a  rapid  rate,  the  engineer 
saw  a  team  approaching  the  track ; 
he  sounded  the  whistle  and  the  horses 
took  fright  and  ran  in  front  of  the 
engine ;  the  company  was  held  not 
liable.  The  court  said:  "  When  the 
engineer  saw  the  team,  the  whistle 
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for  injuries  resulting  from  the  fright  caused  to  animals 
by  dropping  or  throwing  hot  cinders  upon  them/  or 
from  unlawful  encroachments  of  its  cars  ^  or  other  prop- 
erty upon  the  highway,  having  a  tendency  to  frighten 
such  animals,  if,  in  either  case,  the  company  was  negli- 
gent. It  is  not  thus  liable,  however,  where  the  en- 
croachment is  caused  by  such  an  accident  as  the  over- 
turn of  cars,  if  it  has  used  reasonable  diligence  to  remove 
them.*  When  fright  is  thus  caused  to  a  horse  or  other 
animal,  by  the  fault  of  the  company,  it  is  liable  for  all 
injuries  which  the  animal  naturally  inflicts  upon  itself  or 
upon  other  property  by  running  away.*  The  mere  fact  of 
the  horses  running  away  and  becoming  unmanageable  will 
not  prevent  the  plaintiff  from  recovering  in  such  a  case, 
unless  there  was  a  failure  on  the  part  of  the  driver  to  use 
reasonable  care  and  skill  in  their  management,  or  unless, 
knowing  his  horses  were  afraid  of  locomotives,  he  exposed 
them  to  the  risk  of  fright.® 

was  sounded  twice.     This,  as  we  sup-  though  it  caused  a  horse  to  run  away 

pose,   was  the   call   for    brakes,   but  (Philadelphia,  &c.  R.  Co.  v.  Stinger, 

counsel  for   plaintiff  insist   that   if  it  78  Penn.  St.  219). 
had  not  been  done  the  collision  would  *  Lowery   v.    Manhattan  R.   Co., 

not  have  occurred.       Possibly  this  is  99  N.  Y.  158. 

so ;  but  the  question  is,  was  the  engi-  *  Though  the  company    had    the 

near  negligent  in  thus   sounding  the  right  to  extend  a  switch  track  into  the 

whistle  ?     We  think  not.     In  the  first  highway,  it  tended  to  prove  negligence 

place,   the   engineer   saw   the   horses  that  the  company  left  a  car  on  such 

close  to  the  track,  and  that  a  collision  track  within  the  limits  of  the  highway 

would  certainly   occur  unless   some-  for  several  days,  whereby  plaintiff's 

thing  was  done  immediately  to  prevent  horses  were  frightened  and  he  was  in- 

it.     To  sound  the  whistle  under  the  jured  (Russian  -v.  Milwaukee,  &c.  R. 

circumstances  in  the  pending  emer-  Co.,  56  Wis.  325).     See  ante,  §  365. 

gency  was,   we  think,   prudent    and  '  Pittsburgh,  &c.  R.  Co.  v.  Taylor, 

proper"  (Schaefert  t/.  Chicago,  &c.  R.  104  Penn.  St.  306. 

Co.,  62   Iowa,  624).     The  blowing  of  *  Lowery  v.  Manhattan  R.  Co.,  99 

a  whistle  once  in  a  part  of  Philadel-  N.  Y.    158,    distinguishing    Ryan   v. 

phia,    not  much  built,   where    there  N.  Y.  Cent.  R.   Co.,   35   N.  Y.   210; 

were   short  curves  and  several  road-  Penn.  R.  Co.  v.  Kerr,  62  Penn.  St. 

crossings  and  a  draw-bridge  but    a  353. 

few  blocks   away,  was  not  regarded  '  Philadelphia,    &c.    R.    Co.    v. 

as  sufficient  evidence  of  negligence,  Stinger,  78  Penn.  St.  219  [driving  a 
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§  427.  Duty  to  signal  to  cattle.— Although  the  statutes 
requiring  railroad  companies  to  ring  bells  or  sound  whistles 
when  approaching  road-crossings,  are  not  enacted  with  a 
special  view  to  the  protection  of  cattle,  yet,  since  it  is 
negligence  to  omit  these  warnings  when  so  required,  a 
company  which  so  omits  them  is  liable  for  the  value  of  cat- 
tle which,  being  lawfully  on  the  highway,  are  injured  by  its 
train,  if  the  jury  are  of  opinion,  upon  sufficient  evidence 
to  that  effect,  that  the  cattle  would  have  escaped,  if  the 
proper  signals  had  been  given; ^  but  not  if  the  jury  believe 
that,  under  the  circumstances,  the  cattle  would  not  have 
been  intelligent  enough  or  quick  enough  to  profit  by  the 
alarm  and  thus  avoid  the  injury,  or  if,  for  any  other  reason, 
the  plaintiff  fails  to  show  that  the  omission  was  a  proxi- 
mate  cause  of  the  injury.^     There  certainly  is  no  legal 


horse  known  to  be  afraid  of  locomo- 
tives on  a  highway  adjoining  a  rail- 
road] ;  Southworth  v.  Old  Colony,  &c. 
R.  Co.,  105  Mass.  342  [not  negli- 
gence to  leave  a  horse  known  not  to 
be  afraid  of  locomotives  unhitched 
and  unattended  near  railway  crossing]. 
Driving  a  horse  up  to  a  crossing  as  a 
train  is  seen  approaching  (Rhoades  v. 
Chicago,  &c.  R.  Co.,  58  Mich.  263), 
or  to  a  crossing  where  a  locomotive 
is  standing  letting  off  steam  (Louis- 
ville, &c.  R.  Co.  V.  Schmidt,  81  Ind. 
264),  or  to  an  obstruction  at  a  cross- 
ing known  to  have  frightened  other 
horses  (Pittsburgh  So.  R.  Co.  v. 
Taylor,  104  Penn.  St.  306),  are  acts  of 
contributory  negligence.  For  other 
illustrations  of  contributory  negli- 
gence in  this  regard,  see  St.  Louis,  &c. 
R.  Co.  V.  Payne,  29  Kans.  166  [ty- 
ing a  horse  in  the  highway  near  a 
railroad  crossing] ;  Thompson  v.  Cin- 
cinnati, &c.  R.  Co.,  54  Ind.  197  [driv- 
ing into  an  apparently  dangerous 
passage  between  cars  standing  across 
the   highway].       Compare   Borst    v. 


Lake  Shore,    &c.  R.  Co.,  66  N.   Y. 

639- 

1  The  company  was  held  liable 
when  the  train  passed  over  two  village 
streets  without  ringing  bell  or  sound- 
ing whistle  as  required  by  statute; 
just  before  reaching  the  mule,  it 
sounded  an  alarm  and  the  mule  started 
to  run  from  the  track  but  was  struck 
while  doing  so ;  the  court  said :  "  The 
proof  shows,  that  when  the  alarm 
whistle  was  sounded,  the  mule  ran 
with  rapid  speed  away  from  the 
noise ;  but  at  that  time  the  train  had 
advanced  too  near  to  it  to  be  checked 
so  as  to  avoid  the  collision.  If  the 
statute  had  been  complied  with,  the 
strong  probability  is  that  the  animal 
would  have  escaped  from  the  danger  " 
(Chicago,  &c.  R.  Co.  v.  Henderson, 
66  111.  494). 

"  In  Illinois  Central  R.  Co.  v. 
Phelps  (29  111.  447),  an  action  was 
brought  to  recover  the  value  of  a 
horse  killed  by  a  locomotive  of  the 
company.  There  was  a  difference 
among  the  witnesses,  as  to  the  fact  of 
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presumption  that  such  an  omission  of  signals  is  the  cause 
of  an  injury  to  cattle,  occurring  at  a  highway  crossing;^ 
but  the  question  is,  at  most,  one  of  fact  for  the  jury.^  We 


the  sounding  of  the  whistle,  or  ring- 
ing- of  the  bell.  Held,  that  an  omis- 
sion to  ring  a  bell  or  sound  a  whistle 
at  a  railroad  crossing  does  not  render 
the  company  liable  for  injury  to  ani- 
mals, unless  it  is  made  to  appear  that 
the  ringing  or  sounding  would  have 
prevented  the  injury.  In  Pittsburgh, 
&c.  R.  Co.  V.  Karns  (13  Ind.  87),  the 
facts  were  these:  Karns  was  un- 
loading his  wagon  near  the  railroad. 
An  engine,  with  its  head-light  burning, 
was  standing  near  by.  Soon  after, 
the  engine  beginning  to  move,  Karns' 
horses  started  and  ran,  but  soon 
stopped,  no  damage  having  yet  been 
done.  Karns  thereupon  attempted  to 
leap  on  the  back  of  one  of  the  horses 
to  seize  the  Hnes,  but  failed  and  fell, 
started  the  horses  afresh,  was  run 
over  and  injured.  The  only  careless- 
ness alleged  against  the  railroad  com- 
pany was  that  no  signal  was  sounded 
when  the  locomotive  started.  Held, 
that  "  if  the  company  failed  to  ring 
the  bell  and  blow  the  whistle,  still,  if 
such  failure  did  not  cause  the  horses  to 
run  away,"  the  company  was  not  liable. 
1  In  Missouri,  if  plaintiff  only 
proves  the  injury  to  cattle  and  the 
failure  to  ring  or  whistle,  it  is  the 
duty  of  the  court  to  declare  as  matter 
of  law  that  he  cannot  recover  (Wal- 
lace V.  St.  Louis,  &c.  R.  Co.,  74  Mo. 
594;  Holman  z/.  Chicago,  &c.  R.  Co., 
62  Mo.  562 ;  Stoneman  v.  Atlantic,  &c. 
R.  Co.,  58  Mo.  503).  In  the  last  case,  it 
was  held  to  be  error  to  charge  the  jury 
that  if  they  believed  "  that  the  defen- 
dant failed  to  ring  a  bell,  when  at  a 
distance  of  at  least  80  rods  from  said 
crossing,  and  to  continue  to  ring  such 
bell  until  said  engine  and  train  bad 
crossed  such  road ;  or  if  they  believed 


that.the  defendant  failed  to  sound  a 
steam  whistle,  when  at  least  80  rods 
from  such  crossing,  and  to  continue 
to  sound  such  whistle,  at  intervals, 
until  the  engine  and  train  had  crossed 
the  road,  they  will  find  for  the  plaint- 
iff; "  and  the  court  said  that  this 
"instruction  was  defective  in  not 
leaving  to  the  jury  to  find  whether 
the  injury  resulted  from  the  negli- 
gence of  the  defendant  in  failing  to 
ring  the  bell  or  sound  the  whistle." 
In  order  to  recover  for  an  injury  to 
animals,  under  the  Missouri  statute,  it 
must  be  shown  by  plaintiff  that  neither 
whistle  was  sounded  nor  bell  rung, 
and  that  such  neglect  caused  the  in- 
jury (Mo.  Rev.  Stat.  1879,  §  806; 
Van  Note  v.  Hannibal,  &c.  R.  Co., 
70  Mo.  641 ;  Halferty  v.  Wabash,  &c. 
R.  Co.,  82  Mo.  90). 

^  See  Great  Western  R.  Co.  v. 
Geddis,  33  111.  304;  Chicago,  &c.  R. 
Co.z/.  Reid,  24  111.  144;  Galena,  &c. 
R.  Co.  V.  Dill,  22  111.  264;  Toledo, 
&c.  R.  Co.  V.  Foster,  43  111.  415; 
Chicago,  &c.  R.  Co,  v.  Cauftman,  38 
111.  424.  Where  the  plaintiff's  testi- 
mony showed  that  the  whistle  was 
not  sounded  for  the  full  distance  of  80 
rods  from  the  crossing,  but  began  to 
be  sounded  at  a  point  30  or  40  rods 
from  the  crossing;  that  when  the 
whistle  sounded,  the  cow  ran  off  the 
track  and  down  by  the  side  of  it  about 
100  feet,  and  then  ran  upon  the  track 
ahead  of  the  train  and  was  killed ;.  and 
the  defendant  introduced  no  testi- 
mony, it  was  held,  that  "  whether  the 
injury  to  the  animal  was  caused  by 
the  failure  to  sound  the  whistle  or 
ring  the  bell  for  the  entire  distance  of 
80  rods  from  the  crossing,  was  a 
question  of  fact  for  the  jury,  and  in  no 
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think,  however,  that  there  is  a  presumption  of  fact  that 
cattle  will  usually  run  upon  hearing  such  signals  and  see- 
ing a  train  approaching ;  although  it  often  happens  that 
they  will  run  straight  on,  instead  of  leaving  the  track. 
When  a  railroad  engineer  actually  becomes  aware  of  the 
presence  of  animals  upon  or  dangerously  near  the  track, 
it  is  clearly  his  duty,  irrespective  of  any  statute,  to  sound 
an  alarm  again  and  again,  if  necessary  to  drive  them  off,^ 
unless  he  comes  upon  them  so  suddenly  that  it  is  absolutely 
useless  to  do  so.*  But  the  application  of  this  rule  depends 
so  much  upon  the  circumstances  of  each  case,  that  it  must 
be  generally  a  question  of  fact  whether  the  omission  of 
such  an  alarm  was  negligence  or  not. 


respect  a  question  of  law  tor  the  court 
to  pass  upon;  and  the  court  should 
not  have  pronounced  upon  the  effect 
of  the  plaintiffs  testimony  upon  the 
point,  as  it  did,  by  virtually  telling  the 
jury,  by  this  instruction,  that  the  evi- 
dence in  this  respect  was  sufficient, 
and  entitled  the  plaintiff  to  recover,  un- 
less the  defendant  had  shown  by  tes- 
timony that  the  failure  to  ring  the  bell 
or  sound  the  whistle  for  the  entire 
distance  of  80  rods  from  the  crossing 
could  not  have  caused  the  killing  of  the 
cow,  and  that  the  burden  of  proof 
was  on  the  defendant  to  show  such 
fact "  (Chicago,  &c.  R.  Co.  v.  Mc- 
Daniels,  63  111.  122). 

1  In  Aycock  v.  Wilmington,  &c. 
R.  Co.  (6  Jones  Law,  231),  it  appeared 
that  the  train  was  running  at  a  speed 
greater  than  usual,  upon  a  straight 
part  of  the  road,  in  the  day-time,  and 
that  one  of  several  cattle,  that  were 
feeding  near  and  crossing  the  road, 
was  killed  by  the  locomotive.  It  was 
shown  that  no  whistle  was  blown  to 
drive  the  cow  from  the  road.  Held 
to  be  negligence  that  the  speed  of 
the  train  was  not  lessened,  and  the 
usual  method  of  sounding  the  whistle 
not  resorted  to,  for  the  purpose  of  driv- 


ing off  the  cattle.  It  was  held  not  to  be 
erroneous  to  instruct  the  jury  "  that 
if  defendant's  employees  saw  the  cow 
so  near  the  track  as  to  justify  the  rea- 
sonable inference  that  she  was  in  dan- 
ger, and  they  could,  by  the  exercise  of 
ordinary  care,  have  avoided  the  injury 
and  did  not  do  so,  they  were  negli- 
gent; and  if,  after  discovering  the  cow, 
they  were  unable  by  the  exercise  of 
ordinary  care  to  avoid  injury  to 
her,  they  were  not  negligent ;  "  and 
that  the  failure  to  sound  the  whistle  or 
ring  the  bell  though  there  was  no 
statute  requiring  either,  was  admissible 
on  the  issue  of  negligence  (Edson  v. 
Central  R.  Co.,  40  Iowa,  47);  but 
such  failure  is  not  of  itself  enough  to 
establish  negligence  (Jackson  v.  Chi- 
cago, &c.  R.  Co.,  36  Iowa,  451). 
Where  the  head-light  enabled  the  en- 
gineer to  see  only  50  or  60  yards 
ahead  and  the  cattle  which  were  in- 
jured could  have  been  seen  had  the 
proper  light  been  provided  and  proper 
vigilance  been  exercised,  in  time  to  have 
prevented  the  injury,  it  was  held  the 
jury  would  be  authorized  to  find  the  de- 
fendant guilty  of  negligence  (Ala.  Gt. 
South.  R.  Co.  V.  Jones,  71  Ala.  487). 
2  Seeposi,  %  429. 
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§  428.  Care  towards  trespassing  cattle. — When,  for  any 
reason,  cattle  have  no  right  to  be  upon  the  track,  and  the 
railroad  company  is  not  in  fault  for  want  of  a  proper 
fence,  the  company  is  nevertheless  liable  for  injuries 
caused  to  such  cattle  by  its  trains,  if  the  servants  of  the 
company,  in  charge  of  such  trains,  could  have  avoided  such 
injuries  by  the  use  of  ordinary  care,  after  they  knew,^  or,  in 
the  exercise  of  ordinary  care,  would  have  known,^  of  the 


1  Card  V.  N.  Y.  &  Harlem  R.  Co., 
50  Barb.  39;  Rockford,  &c.  R.  Co. 
V.  Irish,  72  111.  404;  Illinois  Central 
R.  Co.  V.  Middlesworth,  46  Id.  497 ; 
Toledo,  &c.  R.Co.  v.  Ingraham,  58  Id. 
120;  Illinois  Central  R.  Co.  v.  Baker, 
47  Id.  295.  If  trespassing  animals 
are  seen  on  the  track  in  time  to  stop 
the  train  and  save  them,  it  is  negli- 
gence not  to  do  so  (Cincinnati,  &c.  R. 
Co.  V.  Smith,  22  Ohio  St.  227).  To  the 
same  effect,  Lafayette,  &c.  R.  Co.  v. 
Shriner,  6  Ind.  141 ;  Ilhnois  Central 
R.  Co.  V.  Phelps,  29  111.  447;  New 
Albany,  &c.  R.  Co.  v.  McNamara,  1 1 
Ind.  543 ;  Jackson  v.  Rutland,  &c.  R. 
Co.,  25  Verm.  150;  Trow  v.  Vermont 
Central  R.  Co.,  24  Id.  487 ;  Pritchard 
V.  La  Crosse,  &c.  R.  Co.,  7  Wise. 
232 ;  Isbell  V.  New  Haven  R.  Co.,  27 
Conn.  393;  Macon,  &c.  R.  Co.  v. 
Lester,  30  Geo.  911;  see  Stucke  v. 
Milwaukee,  &c.  R.  Co.,  9  Wise.  202; 
Williams  v.  Michigan  Central  R.  Co., 
2  Mich.  259;  Bowman  z/.  Troy,  &c.  R. 
Co.,  37  Barb.  516,  520.  See  ante, 
%%  97)  9^-  I"^  some  cases,  it  is  said 
that  gross  negligence  or  willful  injury 
must  be  shown  (Indianapolis,  &c.  R. 
Co.  V.  McClure,  26  Ind.  370;  Denver, 
&c.  R.  Co.  V.  Olsen,  4  Col.  239;  see 
Illinois  Central  R.  Co.  v.  Middles- 
worth,  46  111.  495;  Chicago,  &c.  R. 
Co.  V.  Cauffman,  38  111.  424;  Balti- 
more, &c.  R.  Co.  V.  Mulligan,  45  Md. 
486).  In  other  cases,  it  is  said  that 
where  cattle,  running  at  large,  stray 


upon  a  railroad  at  a  point  not  required 
by  law  to  be  ienced,  and  are  killed  by 
an  engine  through  inexcusable  negli- 
gence of  the  company's  servants,  the 
company  will  be  held  liable  (Indianap- 
olis, &c.  R.  Co.  V.  Caldwell,  9  Ind. 
397),  or  where  a  company  is  not  bound 
by  law  to  fence  its  road,  that  it  is 
only  liable  for  injury  to  animals  re- 
sulting from  wantonness  or  gross  neg- 
ligence (Illinois  Central  R.  Co.  v. 
Phelps,  29  111.  447;  Vandegrift  v. 
Rediker,  22  N.  J.  Law,  185;  Louis- 
ville, &c.  R.  Co.  Ballard,  2  Mete. 
[Ky.]  177;  compare  Stearns  v.  Old 
Colony,  &c.  R.  Co.,  i  Allen,  493; 
Vicksburg,  &c.  R.  Co.  v.  Patton,  31 
Miss.  156).  These  cases  are  readily 
harmonized  with  the  others,  by  apply- 
ing the  rule  of  the  text  to  the  facts  of 
each  case. 

2  Illinois  Central  R.  Co.  v.  Mid- 
dlesworth, 46  111.  495 ;  New  Albany, 
&c.  R.  Co.  V.  McNamara,  11  Ind. 
543;  Central  R.  Co.  v.  Davis,  19  Geo. 
437 ;  Isbell  V.  New  Haven  R.  Co.,  27 
Conn.  393.  Where  cattle  on  the 
track  could  have  been  seen  by  the 
engineer  for  a  distance  of  half  a  mile, 
and  there  was  nothing  to  obstruct  his 
view,  and  he  did  not  slacken  speed 
nor  give  signal,  it  was  held  that  he 
was  so  grossly  negligent  as  to  make 
the  company  liable,  even  though  the 
cattle  were  on  the  track  without  the 
fault  of  the  company  (Chicago,  &c.  R. 
Co.  z/.  Barrie,  55  111.  226).    Where  a 
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presence  of  the  cattle  upon  the  track  or  dangerously  near 
to  it,  but  not  otherwise/  The  rule  in  favor  of  passengers, 
which  requires  the  use  of  the  best  appliances  in  the  opera- 
tion of  trains,  does  not  apply  in  favor  of  straying  animals.'' 

§  429.  Checking  speed  of  train.— When  cattle  are  not 
trespassers,  there  ought  to  be  no  doubt  that  it  is  the  duty 
of  a  railroad  engineer,  after  becoming  aware  of  their  pres- 
ence on  the  track,  not  only  to  sound  an  alarm,  but  also  to 
check  the  speed  of  his  train,^  if  there  is  any  reasonable 
ground  for  hope  that  he  can  thereby  avoid  injury  to  the 
cattle,  without  doing  greater  injury  to  the  train.  If  cattle 
appear  so  suddenly  and  unexpectedly  that  the  engineer 
cannot  check  the  train  in  time  to  save  them,*  or  if  the  at- 


horse  runs  before  a  train  for  200  yards 
on  a  straight  track,  in  the  day-time, 
and  there  is  no  obstruction,  it  is  negli- 
gence for  the  engineer  not  to  see  it 
(Jones  V.  North  CaroUna  R.  Co.,  70 
N.  C.  626). 

■•  Fisher  v.  Farmers'  Loan,  &c.  Co., 
21  Wise.  73;  Toledo,  &c.  R.  Co.  v. 
Barlow,  71  III.  640;  see  Georgia,  &c. 
R.  Co.  V.  Neely,  56  Geo.  540.  Where 
a  cow  jumped  upon  the  track  at 
the  opening  of  a  cut  about  200 
yards  in  front  of  a  train  moving  at 
23  miles  an  hour,  and  incapable  of 
being  stopped  under  400  yards,  and  as 
soon  as  the  engineer  discovered  her, 
he  blew  the  whistle  and  reversed, 
and  applied  brakes,  the  company  was 
held  not  to  be  liable  (Proctor  v.  Wil- 
mingfton,  &c.  R.  Co.,  72  N.  C.  579). 

2  Natchez,  &c.  R.  Co.  v.  McNeil, 
61  Miss.  434. 

'  Ayc^ck  V.  Wilmington,  &c.  R. 
Co.,  6  Jones  Law,  231 ;  Illinois  Cen- 
tral R.  Co.  V.  Baker,  47  111.  295; 
Trout  V.  Virginia,  &c.  R.  Co.,  23 
Gratt.  619;  see  Alabama,  &c.  R.  Co. 
V.  Mc Alpine,  75  Ala.  113.  Where 
such  precautions  have  been  taken  in 


vain,  and  the  animal  refused  even  to 
be  driven  off  by  a  man  upon  the  road, 
the  company  was  exonerated  (Mont- 
gomery z/.  Wilmington,  &c.  R.  Co.,  6 
Jones  Law,  464).  Where  cattle  could 
be  seen  on  the  track  for  a  mile,  and 
the  whistle  was  sounded  repeatedly, 
but  the  train  was  not  checked,  the 
company  was  held  liable  (Shuman  v. 
Indianapolis,  &c.  R.  Co.,  1 1  Bradwell, 
472).  To  same  effect,  Rockford,  &c. 
R.  Co.  V.  Irish,  72  111.  404;  Rockford, 
&c.  R.  Co.  V.  Rafferty,  73  111.  58 ;  Slo- 
cumb  V.  Chicago,  &c.  R.  Co.,  57  Iowa, 
675 ;  Terre  Haute,  &c.  R.  Co.  v.  Jenu- 
me,  16  Bradwell,  209.  In  Alabama,  it 
is  not  error  to  instruct  the  jury  that 
the  reason  why  different  rules  for  rail- 
roads are  presented  for  the  preserva- 
tion of  cattle  and  for  the  safety  of 
human  life,  is  that  human  beings  are 
sentient,  and  cattle  do  not  know  the 
necessity  of  leaving  the  track,  and 
that  as  to  cattle,  in  addition  to  sound- 
ing the  alarm  whistle,  the  brakes  must 
be  applied,  and  the  train  checked  or 
stopped  if  need  be  (Alabama,  &c.  R. 
Co.  V.  Powers,  73  Ala.  244). 

■•  In  an  Illinois  case,  the  engineer 
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tempt  to  do  so  would,  in  his  honest  judgment,  endanger 
the  safety  of  the  train,  he  is  not  in  fault  for  not  stopping 


whistled  at  the  usual  place,  upon  ap- 
proaching the  station,  slackened  speed 
and  rang  the  bell  continuously  from 
the  whistling  post  until  the  collision 
happened.  He  had  been  an  engineer 
for  some  years;  had  often  seen  cattle 
feeding  upon  this  common  ;  could 
have  seen  them  on  the  morning  of  the 
accident  from  a  half  mile  to  a  mile  in 
advance  of  the  train,  and  did  see  them 
at  the  time  of  the  injury  some  dis- 
tance ahead — some  lying  down  and 
some  feeding,  but  none  nearer  than 
fifteen  feet  to  the  track.  The  cow 
which  was  struck  came  upon  the 
track  one  rod  and  a  half  or  two  rods 
in  advance  of  the  locomotive,  so  that 
it  was  physically  impossible  to  avoid 
the  collision  by  stopping  the  train. 
The  court  said  "that  under  the  facts 
proved,  no  special  duty  was  incumbent 
upon  the  engineer.  He  was  only  re- 
quired to  manage  the  locomotive  and 
guide  the  train  so  as  to  avoid  all 
apparent  or  probable  danger.  He 
was  not  bound  to  foresee  or  guard 
against  improbabilities ;  .  .  .  that 
the  stoppage  of  trains  upon  every 
vague  apprehension  of  danger  would 
greatly  interfere  with  the  successful 
operation  of  railway  companies,  and 
it  should  not  be  required  without 
some  reason  "  (Chicago,  &c.  R.  Co.  v. 
Bradfield,  63  111.  220).  See  Terre 
Haute,  &c.  R.  Co.  v.  Jenuine,  16 
Bradwell,  209 ;  Flattes  v.  Chicago, 
&c.  R.  Co.,  35  Iowa,  191.  In  an 
Iowa  case  the  company  was  held  not 
liable  for  killing  a  horse  because  ''the 
evidence  shows  that  from  the  time 
they  got  upon  the  track  till  the  one 
was  struck  it  was  impossible  to  stop 
the  train ;  and  to  have  slackened  the 
speed  would  not  have  saved  the  colt, 
and  would  have  imperilled  the  lives  of 
Vol.  11—13 


the  passengers  "  (Cleaveland  v.  Chica- 
go, &c.  R.  Co.,  35  Iowa,  220).  See 
also  Witherell  v.  Milwaukee,  &c.  R. 
Co.,  24  Minn.  410.  In  an  action  to 
recover  the  value  of  a  cow  killed  at  a 
highway  crossing  by  defendants'  train, 
on  the  ground  that  the  train  was  run- 
ning at  a  dangerous  speed,  it  appeared 
that  a  sharp  curve  in  the  railway 
was  rounded  just  before  the  train  ap- 
proached the  crossing,  and  that  the 
train  was  a  "  wild  train  " ;  the  court  in- 
structed the  jury  that  the  right  of  plain- 
tiff to  recover  depended  on  the  ques- 
tion whether  defendant  was  negli- 
gent in  running  the  train  at  the  speed 
it  did,  under  all  the  circumstances. 
Held,  a  proper  instruction,  it  being  for 
the  jury  to  say  whether  the  train  was 
run  at  a  dangerous  rate  of  speed  when 
approaching  the  crossing  around  the 
curve  (Courson  v.  Chicago,  &c.  R.  Co., 
[Iowa]  32  N.  W.  Rep.  8).  In  Denver, 
&c.  R.  Co.  V.  Henderson  ([Colo.]  13 
Pac.  Rep.  912)  the  proofs  tended  to 
show  that  the  cow,  for  injuries  to 
which  the  action  was  brought  under 
the  common  law,  was  lying,  at  the 
time  of  the  accident,  between  the 
rails ;  that  from  an  engine  going  west 
she  could  have  been  seen  500  yards, 
and  from  one  going  east  about  150 
yards ;  that  she  was  probably  struck 
by  the  west-bound  train ;  and  that  a 
passenger  train,  running  at  the  usual 
speed,  could  at  that  point  be  stopped 
within  100  feet  of  the  spot  where  the 
signal  was  given.  Held,  that  there 
was  evidence  to  take  the  case  to  the 
jury.  When  the  evidence  shows  that 
the  night  on  which  cattle  were  killed 
was  dark  and  foggy,  that  the  engineer 
did  not  see  the  cattle  till  within  ten  or 
fifteen  feet  of  the  locomotive,  and 
that,  although  it  was  impossible  to 
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it.  The  first  duty  of  a  railroad  company  is  to  its  passen- 
gers ;  and  if  an  engineer  is  compelled  to  choose-  between 
risking  the  safety  of  passengers,  or  even  of  freight  upon 
his  train,  and  running  over  cattle  on  the  track,  he  is  justi- 
fied in  adopting  the  latter  alternative.^  He  may  even, 
under  circumstances  which  compel  him  to  choose  between 
upsetting  the  train  and  killing  animals,  increase  his  speed 
beyond  the  rate  prescribed  by  law,  for  the  express  purpose 
of  killing  them  and  thus  saving  his  train.  And  if  there 
is  reasonable  ground  for  an  expectation  that  the  cattle  will 
take  the  alarm  in  time,  and  escape  from  the  track  before 
the  train  can  reach  them  at  its  original  speed,  the  engineer 
is  not  bound  to  reduce  it.^     But,  if  he  sees  that  the  cattle 


prevent  the  injury,  everything  possible 
was  attempted  to  avoid  it,  a  judgment 
for  plaintiff  was  reversed  (New  Or- 
leans, &c.  R.  Co.  V.  Burkett,  [Miss.] 
2  So.  Rep.  253).  To  same  effect, 
Grundy  v.  Louisville,  &c.  R.  Co., 
[Ky.]  2  So.  W.  Rep.  899. 

1  Louisville,  &c.  R.  Co.  v.  Ballard, 
2  Mete.  [Ky.]  177;  Bemis  v.  Connecti- 
cut, &c.  R.  Co.,  42  Verm.  375;  Ala- 
bama, &c.  R.  Co.  V.  Mc Alpine,  75 
Ala.  113.  Where  horses  got  upon 
the  track  and  became  entangled  in 
the  trestle  -  work,  and  the  engineer 
of  a  slowly- moving  train  intention- 
ally increased  the  speed,  so  as 
to  protect  the  lives  of  those  on  the 
train,  the  company  was  held  not  to  be 
liable,  and  the  court,  referring  to  the 
statute,  said:  "The  law-giver,  in 
making  railroad  companies  liable  for 
all  damage  done  by  their  trains  when 
running,  through  incorporated  towns 
at  a  greater  rate  of  speed  than  six 
miles  per  hbur  (Code  of  Miss.  [1880] 
§  1047),  did  not  intend  to  force  upon 
the  employees  in  charge  of  the  train, 
where  every  dictate  of  care  and  pru- 
dence has  been  observed,  the  alterna- 
tive of  conforming  to  the  statute  at 


the  risk  of  a  destruction  of  the  prop- 
erty and  lives  in  their  charge,  or  of 
disregarding  the  statute,  in  a  bona  fide 
attempt  to  preserve  life  and  property, 
and  thereby  make  the  company  liable 
for  all  damage  to  third  persons,  though 
such  damage  was  inevitable,  no  mat- 
ter what  rate  of  speed  was  observed  " 
(Chicago,  &c.  R.  Co.  v.  Jones,  59 
Miss.  465).  In  a  Tennessee  mule  case, 
it  was  held  error  not  to  comply  with  a 
request  to  charge,  which  was  substan- 
tially in  the  language  of  the  text 
(Nashville,  &c.  R.  Co.  v.  Troxlee,  I 
Lea,  520).  See  also  Flattes  v.  Chica- 
go, &c.  R.  Co.  (35  Iowa,  191),  where 
this  section  is  cited  by  the  court  as 
furnishing  the  rule  to  be  followed. 

*  The  following  instruction  was 
held  to  be  misleading  because  not 
based  upon  the  evidence:  "If  the 
jury  believe  from  the  evidence,  that 
after  the  horse  got  upon  the  track,  the 
engineer  did  not  put  on  brakes,  and 
stop  the  engine  in  a  reasonable  and 
possible  distance,  but  willfully  ran  the 
horse  down  and  caused  him  to  fall  into 
the  culvert,  they  will  find  for  the  plaint- 
iff." The  appellate  court,  in  revers- 
ing judgment  for  plaintiff,  said :    "It 
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continue  to  run  along  the  track,  instead  of  leaving  it,  he 
cannot  excuse  his  omission  to  reduce  speed  on  this 
ground.^  Not  only  will  a  probable  injury  to  the  particular 
train  in  charge  of  the  engineer  excuse  him  from  checking 
its  speed,  for  the  protection  of  cattle,  but  the  reasonable 
probability  of  a  derangement  in  the  running  schedule  of 
the  railroad,  such  as  might  endanger  other  trains,  is  a  valid 
excuse.*  Thus,  on  a  road  where  trains  ran  at  intervals  of 
only  five  or  ten  minutes,  fatal  disasters  might  be  caused  by 
stopping  a  train  to  save  cattle.  The  true  test,  in  all  such 
cases,  is  what  an  honest,  skillful,  prudent  engineer  would 
do,  under  similar  circumstances,  if  he  saw  his  own  cattle 
upon    the  track.^      The  fact  that  railroads    in   America 


cannot  for  a  moment  be  supposed 
that  a  train  should  always  be  stopped 
or  its  speed  slackened  as  soon  as 
stock  are  discovered  on  the  track. 
Ordinary  prudence  and  caution  re- . 
quire  the  engineer  to  promptly  en- 
deavor, by  blowing  the  whistle,  to 
drive  them  off,  but  do  not  require  that 
the  train  should  be  stopped,  or  its 
speed  slackened,  where  he  may  rea- 
sonably believe  that  they  will  leave 
the  track  in  time.  .  .  .  Had  such 
facts  been  shown  as  that  the  track, 
between  where  the  horses  got  on  it, 
and  the  culvert,  runs  on  an  embank- 
ment, or  through  a  cut,  from  which  it 
might  have  appeared  they  could  not 
safely  or  easily,  or  would  not  likely, 
have  left  the  track,  the  evidence  in 
connection  therewith  would  have 
tended  to  prove  negligence  in  the  en- 
gineer; bat  alone,  and  without  such 
proof,  there  was  nothing  to  show  that 
the  conduct  of  the  engineer  was  not 
consistent  with  the  exercise  of  due 
and  proper  care"  (Little  Rock,  &c.  R. 
Co.  V.  Trotter,  37  Ark.  593).  The 
company  was  held  not  to  be  liable 
where  the  engineer  whistled,  slackened 


speed,  and  held  his  train  under  con- 
trol, but  did  not  stop  it,  and  a  cow 
was  injured  by  running  on  the  track 
until  she  fell  into  a  culvert.  The 
court  said :  "  There  was  no  proof  of 
any  hindrance  or  impediment  in  the 
way  of  the  cow's  getting  off"  the  track, 
or  of  any  facts  or  circumstances  from 
which  the  persons  in  charge  of  the 
train  might  have  foreseen,  as  a  prob- 
able consequence  of  not  sooner  stop- 
ping the  train,  an  injury  to  her,  or  that 
she  would,  in  her  fright,  attempt  to 
pass  over  the  culvert,  and  not  go  off 
the  track,  as  the  other  cattle  had  done. 
For  anything  appearing  to  the  con- 
trary, egress  from  the  track  at  the 
culvert  was  as  possible  and  safe  as 
where  the  others  left  it"  (Hot  Springs 
R.  Co.  V.  Newman,  36  Ark.  607). 

1  Where  horses  were  chased  at 
full  speed  for  200  yards  in  a  cut  that 
was  fenced,  until,  in  their  fright,  they 
took  to  the  track,  the  company  was 
held  liable  (Nashville,  &c.  R.  Co.  v. 
Anthony,  I  Lea,  516). 

8  Alabama,  &c.  R.  Co.  v.  McAl- 
pine,  75  Ala.  113. 

3  Id. 
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are  generally  built  in  a  manner  which  leaves  them  open  to 
the  entrance  of  animals,  has  raised  a  question  whether 
trains  can  properly  be  run  on  such  roads  at  a  rate  of  speed 
which  will  not  admit  of  stoppage  in  time  to  avoid  injuries 
to  straying  animals.  In  Alabama^  it  has  been  held  that 
such  speed  is  not  allowable;  in  North  Carolina,*  Ohio* 
and,  we  think,  everywhere  else,  it  is  allowed.  The  ques- 
tion has  ceased  to  be  of  general  importance,  because  of 
the  statutes  concerning  fences,  hereafter  referred  to.  In 
those  states  in  which  cattle  have  no  right  to  be  at  large, 
the  question  could  not  arise,  as  the  speed  of  trains  could 
not  be  affected  by  any  such  consideration. 

§  430.  Rule  as  to  trespassing  cattle. — Even  when  cattle 
are  trespassing  upon  the  track,  our  own  opinion  is  that 
the  same  rules  should  be  applied  to  every  case  in  which  an 
engineer  is  actually  aware  of  the  presence  of  cattle  upon 
the  track,  as  have  been  stated  with  regard  to  other  cattle. 
The  rule  in  Davies  v.  Mann,  which,  as  already  shown,*  has 
been  adopted  almost  universally,  clearly  involves  this  con- 
clusion. The  weight  of  authority,  in  the  western  and 
southern  courts,  is  in  accordance  with  this  view,  holding 
that  an  engineer,  in  such  cases,  must  slacken  speed,  and 
even  stop  his  train,®  in  the  absence  of  any  special  reason 

*  In  Alabama,  the  general  rule  is  a-  cow  could  be  seen  by  means  of  the 

assumed  to  be  that  it  is  negligence  to  head-light,  and,  if  not  furnished,  then 

run  at  such  a  speed  at  night  that  a  it   was    the    defendants'    duty  to   so 

train  cannot  be   stopped   within   the  slacken  the  speed  that  the  train  could 

limit  at   which  the  engineer  can  see  be  stopped  within  that  distance ;  held 

cattle  on  the  track  by  means  of  the  error  (Winston  v.  Raleigh,  &c.  R.  Co., 

head-light ;   but  this   rule  cannot  be  90  N.  C.  66). 

applied  where  a  mule  is  partly  in  a  '  Central  Ohio  R.  Co.  v.  Lawrence, 

culvert  (Memphis,  &c.  R.  Co.  v.  Lyon,  13  Ohio  St.  66. 
62  Ala.  71  ;   Alabama,  &c.  R.  Co.  v.  «  Ante,  %  99. 

Jones,  71  Ala.  487).  5  Cincinnati,  &c.  R.  Co.  v.  Smith, 

2  To  charge  the  jury  that  the  com-  22  Ohio  St.  227 ;  Missouri,  &c.  R.  Co. 

pany  should  provide  such  appliances  v.  Wilson,  28   Kans.    637 ;    Atlantic, 

as  would  enable  the  engineer  to  stop  &c.  R.  Co.  v.  Burt.  49  Geo.  606 ;  Clark 

the  train  within  the  distance  at  which  v.  Western,  &c.  R.  Co.,  i  Winston 
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for  not  doing  so,  if  necessary  to  avoid  serious  injury  to 
valuable  animals.  The  weight  of  authority  in  the  eastern 
states  seems  to  be  in  favor  of  holding  that  the  engineer 
of  a  train,  even  after  he  is  perfectly  aware  that  cattle 
are  straying  upon  the  track  unlawfully,  is  not  bound  to  do 
anything  more  than  to  sound  an  alarm,  and  need  not 
slacken  speed,  though  it  may  be  entirely  within  his  power 
to  do  so,  and  though  it  may  be  evident  that  the  cattle  will 
be  killed,  if  he  does  not.^  If  these  decisions  had  been  put 
upon  the  ground,  in  the  particular  cases,  that  the  safety  of 
passengers  required  that  the  train  should  go  on,  without 
stopping,  or  that  the  engineer  did  not  see  the  cattle  in 
time  to  stop  and  avoid  striking  them,  we  should  entertain 
no  doubt  of  their  soundness.  But,  nothing  of  this  kind 
appearing,  we  cannot  assent  to  them.  We  think  that  an 
engineer,  in  such  a  case,  ought  to  check  the  speed  of  his 
train.     Humanity  and  compassion  are  entitled  to  some 

[N.  C]  Law,  109;  Trout  W.Virginia,  ligence  raised  by  the    act  of   1856, 

&c.  R.  Co.,  23  Gratt.  619;  Alabama,  chap.  7,  was  not  repelled  (Clark  v. 

&c.  R.  Co.  V.  McAlpine,  75  Ala.  113;  Western,  &c.  R.  Co.,  i  Winston  [N. 

Chicago,  &c.  R.  Co.  v.  Barrie,  55  111.  C]  Law,  109). 

226;  Toledo,  &c.  R.  Co.  v.  Barlow,  '  Boyle  v.  N.  Y.,  Erie,  &c.  R.  Co., 
71  111.  640.  Where  the  train  was  39  Hun,  171  ;  Darling  v.  Boston,  &c. 
running,  in  the  day-time,  at  a  speed  R.  Co.,  121  Mass.  118;  Maynard  v. 
greater  than  usual,  upon  a  straight  part  Boston,  &c.  R.  Co.,  115  Id.  458; 
of  the  road,  and  one  of  several  cattle,  Price  v.  N.  J.  R.  Co.,  31  N.  J.  Law, 
that  were  feeding  near  and  crossing  229;  Indianapolis,  &c.  R.  Co.  v. 
the  road,  was  killed  by  the  locomotive.  Caudle,  60  Ind.  112;  McCandless  z/. 
it  was  held  to  be  negligence  that  the  Chicago,  &c.  R.  Co.,  45  Wise.  365. 
speed  of  the  train  was  not  lessened,  Where  horses  were  allowed  to  become 
nor  the  usual  mode  of  driving  off  stock,  trespassers  in  violation  of  a  city  ordi- 
by  blowing  a  steam-whistle,  resorted  nance,  it  was  held  that  th?  defendant 
to  ( Aycock  V.  Wilmington,  &c.  R.  Co.,  would  not  be  liable  unless  the  plaintiff 
6  Jones  [N.  C]  Law,  231).  Where  proved  a  wanton  and  reckless.miscon- 
the  plaintiff's  horse  had  been  injured  duct  of  its  employees  in  the  manage- 
by  a  train,  and  it  was  left  doubtful  ment  of  the  train  when  the  horse  wa5 
from  defendant's  testimony  whether  killed  (Vanhorn  v.  Burlington,  &c.  R. 
the  brakes  had  been  applied  to  the  Co.  63  Iowa,  67 ;  Maynard  v.  Boston, 
wheels  of  the  train  after  the  animal  &c.  R.  Co.,  115  Mass.  458).  s.  P.,  Mo. 
was  discovered  to  be  on  the  track,  it  Pacific  R.  Co.  v.  Dunham,  [Texas]  4 
was  held  that  the  presumption  of  neg-  So.  W.  Rep.  472. 
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recognition  in  the  rules  of  justice,  as  well  as  mere  money 
values.  And,  moreover,  these  cases  cannot  be  sustained 
without  holding  that  land-owners  owe  no  care  whatever  to 
trespassers,  for  the  purpose  of  avoiding  injury  to  them, 
even  when  they  are  in  full  view.  We  have  already  ex- 
pressed our  opinion  to  the  contrary  of  this,^  and  we  adopt 
as  our  own,  with  regard  to  the  duty  of  a  locomotive  en- 
gineer, who  is  aware  of  the  presence  of  cattle  on  the  track, 
even  though  unlawfully  there,  the  admirable  remarks  of  the 
Supreme  Court  of  Alabama :  "  Persons  having  the  con- 
trol of  railroad  trains  in  motion,  must  bestow  that  degree 
of  care  and  diligence  which  very  careful  and  prudent  persons 
employ  in  their  own  private  affairs  of  similar  nature.  To 
illustrate  this  principle  let  it  be  supposed  the  engineer  is 
the  owner  of  the  railroad,  with  all  its  interests  and  respon- 
sibilities, and  the  stock  imperilled  is  his  own.  He  is  run- 
ning on  schedule  time,  must  avoid  collisions  with  other 
trains,  must  strive  to  make  connections  and  so  maintain 
the  accustomed  speed  of  his  train,  that  the  reputation  of 
his  road  for  the  transportation  of  passengers  and  freight 
be  preserved.  He  is  supposed  also  to  entertain  a  due  re- 
gard for  the  safety  of  his  cattle.  He  will  not  be  expected 
to  stop  his  train  upon  every  occasion  of  possible  danger 
to  his  stock.  If  he  did  so  he  would  derange  the  schedule 
and  miss  his  connections.  Neither  will  he  be  expected  to 
run  with  unchecked  speed  throughout  the  whole  line.  He 
has  at  his  command  appliances  for  checking  the  speed  of 
his  train,  for  stopping  it  altogether,  and  frightening  stock 
from  the  track.  He  is  acquainted  with  the  habits  of  cattle, 
and  with  the  effect  of  the  stock-alarm  upon  them.  If  the 
cattle  be  upon  the  track  he  will  sound  the  alarm,  and  at 
the  same  time  check  the  speed  of  the  train,  so  that  if  the 
alarm  prove  ineffectual,  he  can  halt  his  train  and  thus  save 
his  stock.     He  would  probably  pursue  this  course  if  the 

1  Ante,  §§  97,  98. 
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cattle  were  perceived  a  sufficient  distance  ahead  to  give 
time  for  these  several  stages.  If,  however  [and  these  were 
the  facts  of  the  case],  with  a  sufficient  head-light,  with 
good  brakes  in  good  working  order,  and  without  any 
negligence  or  inattention  on  the  part  of  the  engineer,  the 
cattle  not  being  seen,  or  seeable  before,  spring  suddenly 
on  the  track,  or  became  visible  on  the  track  in  so  close 
proximity  to  the  engine  that  any  attempt  to  stop  the 
engine  in  time,  or  otherwise  to  prevent  the  collision,  must 
fail,  then  there  is  no  want  of  care,  even  if  no  attempt  be 
made  to  stop  the  engine."^ 


»  Alabama,  &c.  R.  Co.  v.  Mc- 
Alpine,  75  Ala.  113;  see  also  East 
Tenn.  &c.  R.  Co.  v.  Bayliss  (75  Ala. 
466),  where  the  engineer's  lookout  for 
cattle  was  deemed  as  diligent  as  was 
compatible  with  his  other  duties,  and 
with  his  efforts  to  catch  up  with 
schedule  time.  Where  the  railroad 
of  a  company,  not  bound  to  fence, 
passed  through  plaintiff's  land,  and  he 
fenced  it  and  supplied  gates  at  the 
crossing,  which  he  allowed  his  neigh- 
bors to  use,  and  some  stranger  left  the 
gates  open,  and  plaintiff's  horses  got 
upon  the  track  and  were  killed ;  and 
the  engineer  blew  his  whistle  to  fright- 
en the  horses  from  the  track,  but 
did  not  stop,  though  he  might  hare 
done  so,  the  company  was  held  to  be 
liable  (Trout  v.  Virginia,  &c.  R.  Co., 
23  Gratt.  619).  In  another  case,  it  was 
held  that  the  court  properly  refused 
an  instruction  to  the  effect  that  the  de- 
fendant was  not  liable  unless  it  killed 
the  colt  willfully,  wantonly,  or  through 
gross  negligence.  In  this  case  the  colt 
had  escaped  without  the  negligence  of 
its  owner  (Atchison,  &c.  R.  Co.  v. 
Davis.  31  Kans.  645).  The  court  re- 
fused to  disturb  a  verdict  for  plaintiff 
where  the  evidence  was  conflicting  as 
to  the  distance  the  horse  ran  upon  the 
track  before  he  was  killed,  the  plaint- 


iff's point  being  "  that  there  must  have 
been  fault  on  the  part  of  the  company 
from  the  fact  that  after  steam  had 
been  shut  off  and  the  brakes  applied, 
a  passenger  train  would  still  overtake 
a  horse  which  was  forty  yards  ahead 
and  running  very  fast "  (Atlantic,  &c. 
R.  Co.  V.  Burt,  49  Geo.  606).  Where 
the  company's  employee  saw  plaintiffs 
cattle  on  or  about  to  go  upon  the  rail- 
road crossing  at  a  distance  of  300 
yards  and  sounded  no  whistle,  and  did 
not  slacken  speed,  such  omissions 
were  held  sufficient  to  authorize  a 
verdict  for  plaintiff  (Mo.  Pacific  R.  Co. 
V.  Wilson,  28  Kans.  637).  Plaintiff 
suffered  his  cow  to  go  at  large,  and 
she  strayed  upon  the  track,  which  the 
law  did  not  require  to  be  fenced,  and 
was  killed.  Held,  that  though  it  was 
the  duty  of  the  company  to  use  all 
reasonable  and  proper  care  to  avoid 
injuring  her,  and  the  burden  was  upon 
the  company  after  the  peril  of  the 
animal  was  discovered ;  yet  the  facts 
that  the  cow  was  killed,  and  that 
the  road  was  straight  for  half  a  mile 
west  of  the  spot  where  the  accident 
occurred,  and  that  for  sixty  rods 
west  of  the  spot  the  track  and  adja- 
cent grounds  were  such  as  to  afford  a 
clear  view,  and  that  the  train  passed 
the  spot  at  its  usual  speed,  were  not 
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§  431.  Statutory  rules  as  to  checking  speed.— In  Tennes- 
see,^ Alabama,^  and  Georgia,^  and  perhaps  in  other  states, 
these  matters  are  regulated  by  statutes  which  imper- 
atively require  the  speed  of  trains  to  be  checked,  in 
every  case  in  which  animals  or  other  obstructions  are  dis- 
cerned upon  the  track.  In  Tennessee,  the  statute  is  con- 
strued as  peremptory ;  and  no  probability  that  the  check- 
ing of  speed  would  be  unavailing  is  allowed  as  an  excuse.* 
But,  if  the  injury  complained  of  would  certainly  not  have 
been  avoided,  even  if  the  statute  had  been  strictly  complied 


enough  to  show  the  want  of  such  care 
(Locke  V.  St.  Paul,  &c.  R.  Co.,  15 
Minn.  350).  In  the  later  case  of 
Witherell  v.  Milwaukee,  &c.  R.  Co. 
(34  Minn.  410),  the  jury  found  upon 
very  doubtful  evidence  that  there  was 
a  want  of  such  care  on  the  part  of  the 
company,  and  the  appellate  court, 
though  thinking  that  there  was  a 
"great  preponderance  against  this 
conclusion  of  the  jury,"  refused  to  dis- 
turb the  verdict  because  there  was 
''some  competent  evidence  having 
some  reasonable  tendency  to  support 
it." 

^  "When  any  person,  animal,  or 
other  obstruction  appears  upon  the 
road,  the  alarm  whistle  shall  be 
sounded,  the  brakes  put  down,  and 
every  possible  means  employed  to  stop 
the  train"  (Tenn.  Code,  §  1166). 

^  The  Alabama  Code  requires 
brakes  to  be  applied  and  engines 
reversed,  when  any  obstruction  is  per- 
ceived on  the  track,  and  this  provision 
is  held  to  be  applicable  to  cattle  and 
horses  (Ala.  Code,  §§  1699,  1700). 
See  South,  &c.  Ala.  R.  Co.  v.  Williams, 
6s  Ala.  74.  If  these  statutory  precau- 
tions are  neglected  by  the  engineer, 
when  he  sees  cattle  on  or  in  close 
proximity  to  the  track,  under  circum- 
stances indicating  danger  of  their  get- 
ting on  the  track,  the  company  is  lia- 


ble, though  they  enter  suddenly  upon 
the  track,  so  close  to  the  train  that 
it  is  impossible  not  to  strike  them 
(South,  &c.  Ala.  R.  Co.  v.  Jones,  56 
Ala.  507). 

»  Geo.  Code,  §§  708,  3033. 

'  A  company  was  held  to  be  liable 
under  the  above  provision,  because  it 
did  not  sound  the  whistle,  as  well  as 
try  to  stop  the  train ;  and  the  court 
said  :  "  In  the  case  before  us,  the  proof 
shows  that  the  alarm  whistle  was  not 
sounded,  and  the  import  of  the  charge 
requested  is,  that  if  the  animal  jumped 
on  the  track  so  near  the  engine  that  it 
was  impossible  to  check  and  stop  it 
before  it  came  in  contact  with  the 
animal,  and  that  there  was  not  suffi- 
cient time  to  do  more  than  was  done, 
then  the  company  should  be  excused 
from  the  consequences  of  not  sound- 
ing the  alarm  whistle.  .  .  .  If  the 
precautions  prescribed  are  not  ob- 
served, the  law  tolerates  no  excuse.  It 
was  not  a  question  for  the  defendant 
to  reason  about,  when  the  animal 
jumped  upon  the  track,  as  to  whether 
it  would  do  any  good  or  not  to  sound 
the  alarm  whistle ;  his  duty  was  spe- 
cific and  express  to  sound  it,  and  the 
law  is  equally  specific  and  express, 
that  if  he  fails  to  comply  the  company 
is  responsible  "  (Nashville,  &c.  R.  Co. 
V.  Thomas,  5  Heisk.  262). 
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with,  a  partial  failure  in  such  compliance  will  not  suffice 
to  make  the  railroad  company  liable.  It  was  thus  held  in 
a  case  where  the  train  was  in  fact  stopped  before  the  in- 
jury actually  occurred,  although  not  before  the  animal  had 
been  so  frightened  that  the  injury  was  inevitable.^  In 
Alabama  and  Georgia,  the  statutes  are  construed  as  only 
raising  a  presumption  of  negligence,  where  an  engineer 
fails  to  slacken  speed,  in  sight  of  cattle,  and  it  is  held  that 
he  is  justified  in  purposely  omitting  to  do  so,  if  necessary 
to  avoid  a  danger  to  trains,  greater  than" the  injury  to 
animals  in  sight  f  and  a  similar  provision  of  the  Tennessee 
Code  is  held  to  admit  of  no  excuse  for  a  failure  to  apply 
brakes  as  well  as  sound  the  whistle. 

§  432.  Presumption  as  to  negligence.— In    some   states, 
such  as  North  Carolina,' Kentucky  *  and  Arkansas,®  statutes 


*  Where  a  mule  jumped  on  the 
track  in  front  of  a  train,  and  ran  on  it 
for  200  yards,  and  then  on  a  trestle 
from  which  it  leaped  and  was  killed,  it 
was  not  error  to  charge  the  jury,  "  If 
you  find  that  the  defendant's  train  was 
stopped,  before  it  overtook  the  mule, 
and  that  the  mule  was  frightened  at 
the  time,  and  ran  along  the  track 
and  jumped  off  and  killed  itself,  the 
defendant  would  not  be  liable,  even  if 
all  the  statutory  precautions  were  not 
complied  with  by  defendant"  (Holder 
v.  Chicago,  &c.  R.  Co.,  11  Lea, 
176).  The  earlier  rule  in  Tennessee 
was,  perhaps,  different  (compare 
Nashville,  &c.  R.  Co.  v.  Thomas,  5 
Heisk.  262,  and  East  Tenn.  &c.  R. 
Co.  V.  Scales,  2  Lea,  688).  The  statute 
does  not  apply,  where  the  animal, 
when  seen,  is  not  on  the  track,  but 
merely  within  the  company's  right  of 
way,  though,  in  such  a  case,  the  jury 
may  find  it  to  be  negligence  not  to 
sound  the  alarm  (Louisville,  &c.  R. 
Co.  V.  Reidmond,  11  Lea,  205). 


*  Alabama,  &c.  R.  Co.  v.  Mc- 
Alpine,  75  Ala.  113  ;  Western,  &c.  R. 
Co.  V.  Steadly,  65  Geo.  263;  Georgia 
R.  Co.  V.  Fisk,  Id.  714;  Atlantic,  &c. 
R.  Co.  V.  Griffin,  6i  Id.  11. 

'  N.  C.  Code,  §  2326.  Wilson  v. 
Norfolk,  &c.  R.  Co.,  90  N.  C.  69; 
Doggett  V.  Richmond,  &c.  R.  Co.,  81 
N.  C.  459.  So  that  the  burden  of  re- 
pelling the  presumption  is  thrown 
upon  the  company  (Pippen  v.  Wil- 
mington, &c.  R.  Co.,  75  N.  C.  54). 

*  Ky.  Gen.  Stat.  c.  57,  §  S;  Ken- 
tucky, &c.  R.  Co.  V.  Talbot,  78  Ky. 
621.  Hence  the  burden  is  on  the  com- 
pany to  show  that  the  killing  was  so 
nearly  unavoidable  that  the  employees 
in  charge  of  the  train  could  not  have 
prevented  it  by  the  exercise  of  ordinary 
care  and  diligence  (Grundy  v.  Louis- 
ville, &c.  R.  Co.,  [Ky.]  2  S.  W.  Rep. 
899). 

«  Ark.  Stat.,  Feb.  3,  1875;  St. 
Louis,  &c.  R.  Co.  V.  Hagan,  42  Ark. 
122;  Little  Rock,  &c.  R.  Co.  v.  Hen- 
son,  39  Id.  413;  Little  Rock,  &c.  R. 
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have  been  enacted,  directing  that  the  mere  fact  of  an  in- 
jury being  caused  to  animals  by  the  trains  of  a  railroad 
company  shall  establish  a  presumption  of  negligence 
against  the  company,  which  can  only  be  removed  by  af- 
firmative evidence  that  it  used  ordinary  care.  This  pre- 
sumption applies  in  favor  of  cattle  straying  upon  the  track, 


Co.7/.  Payne,  33  Id.  816;  Memphis,&c. 
R.  Co.  V.  Jones,  36  Id.  87;  St.  Louis, 
&c.  R.  Co.   V.  Vincent,   36  Id.  451. 
These  cases  clearly  throw  the  burden 
of  proving  reasonable  care  upon  the 
company.    S.  p.,  South.  &c.  R.  Co.  v. 
Bees,  [Ala.]  2  So.   Rep.  752.    In  the 
Henson  case,  supra,  the  company  re- 
butted the   statutory  presumption   of 
negligence  by  proving  that  the  acci- 
dent happened  on   a  dark  and  foggy 
night  when   cattle   could   be    distin- 
guished but  a  short  distance ;  that  the 
train,  composed   of  19  heavy  freight 
cars,  was  on  a  down  grade  at  its  regii- 
lar  speed  of  from  14  to  17  miles  per 
hour;  that   the   engine   had   a  bright 
head-light  and  all  the  hands  were  at 
their  posts ;  that  when  the  horses  ap- 
peared  on   the   track   about   30    feet 
away    the    engineer    whistled    down 
brakes,  reversed  his  engine  and  sanded 
the  track  and  the  brakes  were  screwed 
down ;  and  in  the  Little  Rock,  &c.  R. 
Co.   V.    Turner    (41    Ark.    161),  the 
court  said  that  the  company  made  a 
complete    rebuttal    of    the    statutory 
presumption  by  proving  that  when  the 
engineer  saw  the  mule  in  the  act  of 
coming  upon  the  track  about  60  yards 
in  front  of  the  engine,  he  immediately 
called  for  brakes  and  reversed  the  en- 
gine and  sounded  the  alarm  whistle, 
but  that  the  track  was  wet  and  slippery 
and  that  it  was  impossible  to  stop  the 
train  before  it  struck  the  mule.     See 
Little  Rock,  &c.  R.  Co.  v.  Jones,  41 
Ark.    157.     The    company   was  held 
not   to  be   liable   where  the  engineer 
discovered    plaintiff's    horse    on    the 


track  as  soon  as  he  jumped  from  be- 
hind some  bushes,  and  used  all  means 
to  stop  the  train,  but  in  vain  (Little 
Rock,  &c.  R.  Co.  V.  Holland,  40  Ark. 
336).     There  was  in    this    case    the 
statutory  presumption   of  negligence 
arising  from  the  animal  being  found 
crippled  near  the  railroad  track,  but 
the  court  said  that  ' '  this  presumption 
was  effectually  disproved  by  all   the 
witnesses  who  had  any  personal  knowl- 
edge of  the   circumstances   and   their 
testimony  tended    strongly  to   show 
that  the  injury  complained  of  was  the 
result  of  inevitable  accident."     Where 
plaintiff  turned  his  mule  loose  near  a 
railroad,  and  it  was  killed  during  the 
night,    and   the  engineer  testified  he 
did  not  see  it  until  he  struck  it,  though 
his  head-light  was  bright,  the   com- 
pany was  held  to  be  liable,  and  the 
following  instruction  to  the  jury  was 
held  to  be  properly  given:     ''By  the 
common-law  rule,  a  party  to  recover 
had  not  only  to  show  that  the  injury 
was   done,   but  the  burden  of  proof 
was  on  him  to  show  that  there  was 
negligence  in  the  defendant  in   com- 
mitting   the    injury    complained    of. 
This  rule  is  so  far  changed  by  this 
statute,  that  if  you  find  the  mule  was 
killed  on  the  road,  the  burden  is  on 
the  defendant  to  show  that  its  agents 
were,  at  the  time,  exercising  ordinary 
care   and   diligence   to  guard  against 
such  an  injury  "  (Little  Rock,  &c.  R. 
Co.   V.    Finley,    37   Ark.   562).     See 
Kansas  City,  &c.  R.  Co.  v.  Summers, 
45  Id.  295. 
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where  they  ought  not  to  be,  as  well  as  to  others.  Except 
in  South  Carolina,^  no  such  presumption  exists,  at  common 
law,  in  favor  of  cattle  straying  upon  the  premises  of  a  rail- 
road company,  even  in  those  states  which  recognize  the 
right  of  cattle  to  be  at  large  ;  *  and  of  course  not  in  those 
states  which  adhere  to  the  old  English  rule.  But  in  all  the 
states  it  is  probably  the  rule  that  evidence  that  cattle  were 
injured  by  a  train,  while  they  were  rightfully  upon  the 
track,  as,  for  example,  while  diligently  crossing  at  a  level 
highway  crossing,  raises  such  a  presumption.* 

§  433-  When  animal  is  rightfully  on  track. — An  animal 
is  rightfully  upon  the  track  of  a  railroad,  not  only  when  it 
is  there  with  the  permission  of  the  company,  but  also  when 
it  is  under  the  care  of  a  suitable  person  driving  it,  by  a 
lawful  road,  crossing  the  railroad  at  a  level,  with  ordinary 
care,  and  this,  whether  the  animal,  in  obedience  to  its 
keeper,  is  crossing  the  track  at  a  proper  place,*  or  is  pro- 
ceeding along  the  track,  where  necessary,  or  has  broken 
away  from  the  control  of  its  keeper,  and  is  upon  any  part 
of  the  railroad,  however  improperly,  so  long  as  the  keeper 
diligently  continues  in  pursuit  and  endeavors  to  reclaim  it.' 

1  Banner  v.    South   Carolina    R.  Columbia,  &c.  R.  Co.,  20  S.  C.  249; 

Co.,  4  Rich.  Law,   329;   Murray  v.  Simkins  w.  Columbia,  &c.  R.  Co.,   20 

South   Carolina  R.   Co.,  10  Id.  227;  Id.  258). 

North  Eastern  Co.  v.  Sineath,  8  Id.  *  Cleveland,  &c.  R. Co.  w.  Elliott,  4 

185;  Joyner  2/.  South  Carolina  R.  Co.  Ohio  St.  474.    It  was  so  in  North  Caro- 

[S.  C],  I  So.  E.  Rep.  52.     And  see  lina,  before  the  statute  previously  cited 

Balcom  v.  Dubuque,  &c.  R.  Co.,  21  was  passed  (Scott  v.  Wilmington,  &c. 

Iowa,    102;    Whitbeck  v.    Dubuque,  R.  Co.,  4  Jones  Law,  432;  Jones  v. 

&c.  R.  Co.,   Id.  103.    This  rule  does  North   Carolina    R.    Co.,   67   N.   C. 

not  extend  to  the  case  of  a  dog  (Wil-  122). 

son  V.   Wilmington,  &c.  R.   Co.,   10  '  White  v.  Concord  R.  Co.,  30  N. 

Rich.  Law,  52).    As  to  what  evidence  H.  188. 

will  suffice  to  show  that  the  company's  *  White  v.  Concord  R.  Co.,  30  N. 

engine  injured  the  cattle,  see  Illinois  H.  188;  Lane  v.  Kansas  City,  &c.  R. 

Central  R.  Co-i*.  Whalen,  42  111.  396.  Co.,  31   Kans.   525;  see  Bowman  v. 

The  South  Carolina  statute  requiring  Troy,  &c.  R.  Co.  37  Barb.  516,   517; 

stock  to   be  kept    inclosed  has    not  Tonawanda  R.    Co.    v.    Munger,    5 

changed  the  rule  laid   down  in  the  Denio,  255,  259. 

text  and  in  the  Danner  case  (Jones  v.  ^  See  last  two  cases. 
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Of  course,  when  the  track  is  laid  upon  a  public  highway, 
especially  if  laid  along,  and  not  merely  across,  it,  an  animal 
traveling  under  proper  supervision,  or  permitted  by  a  valid 
local  ordinance  to  run  at  large  on  the  highway,  is  lawfully 
there ;  and  the  company  is  bound  to  anticipate  that  ani- 
mals will  probably  be  there,  and  to  use  ordinary  care  in 
view  of  that  probability.^  In  any  of  these  cases,  it  would 
be  error  to  instruct  a  jury  that  the  railroad  company  was 
liable  only  for  gross  negligence.^  They  may  also  be  con- 
sidered as  lawfully  upon  the  track  (where  the  English  rule 
does  not  govern),  when  the  company  has  negligently  left 
on  the  track,  at  a  place  where  it  is  open,  salt  *  or  molas- 
ses,* or  similar  things,  which  are  well  known  to  have  an 
almost  irresistible  attraction  for  cattle  or  hogs. 

§  434.  Where  fences  are  not  required.— In  Indiana,  Illi- 
nois and  Iowa,  a  railroad  company  is  not  bound  to  fence 
around  its  depots,  machine  shops,  car-houses,*  etc.,   nor  so 

*  A  city  ordinance  provided  that  Ind.  152;  Indianapolis,  &c.  R.  Co.  v. 
cows  might  run  at  large  during  the  Oestel,  20  Ind.  231;  Indiana,  &c. 
day,  from  April  1st  to  December  R.  Co.  v.  Sawyer,  109  Ind.  342; 
1st.  Held,  that  a  company  was  Smith  v.  Chicago,  &c.  R.  Co., 
bound  to  run  its  train  through  the  34  Iowa,  96 ;  Packard  v.  Illinois  Cen- 
city  with  reference  to  such  ordinance,  tral  R.  Co.,  30  Id.  474 ;  Davis  v.  Bur- 
and  that  the  jury  could  find  the  excess  lington,  &c.  R.  Co.,  26  Id.  549;  Kyser 
of  the  lawful  rate  of  speed  to  be  neg-  v.  Kansas  City,  &c.  R.  Co.,  56  Id. 
ligence  (Fritz  T/.  St.  Paul,  &c.  R.  Co.,  207;  Cleaveland  v.  Chicago,  &c.  R. 
22  Minn.  404).  In  Munger  v.  Tona-  Co.,  35  Id.  220.  The  fact  that  a 
wanda  R.  Co.  (5  Denio,  255;  4  N.  Y.  company  owns  land  and  is  using  it  as 
349),  a  similar  ordinance  was  held  a  place  to  deposit  wood,  does  not  ex- 
void.  As  to  the  duty  of  care  in  respect  empt  it  from  its  duty  to  fence  (Belie- 
to  the  condition  of  the  track  under  fontaine  R.  Co.  v.  Reed,  33  Ind.  476). 
such  circumstances,  see  ante.  §  408.  The  Illinois  statute  does  not  apply  to 

^  Lane  v.  Kansas  City,  &c.  R.  Co.,  stations  or  depot  grounds,  although 

31  Kans.  525.  these  may  not  be  in  towns  or  villages. 

»  Crafton  v.  Hannibal,  &c.  R.  Co.,  Side  tracks,  however,  not  at  stations, 

55  Mo.  580  [cattle].  come  within  the  statute  (Chicago,  &c. 

"  Pagew.  North  Carolina  R.  Co.,  R.  Co.  v.  Hans,   in   111.    114).     The 

71  N.  C.  222  [hogs].     This  is  not  the  Iowa  rule  that  a  company  need  not 

law  of  New  York  (Bush  v.  Brainard,  fence  its   station   grounds,  was    held 

I  Cow.  78).  not  to  apply  to  a  switch   which  was 

'  Wabash,  &c.  R.  Co.  v.  Nice,  99  not  on  the  station  grounds,  and  500 
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as  to  prevent  the  convenient  access  of  its  customers ;  ^  nor 
in  general  where  fences  would  interfere  with  the  business 
of  the  company  or  endanger  the  safety  of  its  employees.  "^ 
In  Indiana,  if  the  road  need  not  be  fenced  on  one  side,  it 
need  not  be  on  the  other  side.*  But  the  statute  of  Indiana 
only  requires,  in  general  terms,  that  railroads  be  "  securely 
fenced,"  leaving  the  courts  to  determine  how  much  fenc- 
ing is  needed  to  make  them  secure.  No  such  exception 
is  allowed  in  New  York,  the  statute  being  differently 
worded,  especially  in  respect  to  cattle-guards,  which  must 
be  kept  at  «// road-crossings,  including  those  in  the  vicinity 
of  railroad  stations,  although  it  might  be  more  convenient 
for  travelers  if  they  were  not  kept  there.*     In  Kansas  and 


feet  from  the  station  (Comstock  v. 
Des  Moines  R.  Co.,  32  Iowa,  376); 
nor  is  a  switch  within  the  rule  in 
Missouri  (Morris  v.  St.  Louis,  &c.  R. 
Co.,  58  Mo.  78);  nor  in  Texas  (Hous- 
ton, &c.  R.  Co.  V.  Simpson,  2  Tex. 
App.  Civ.  Cas.  §  670) ;  but  has  been 
held  to  be  under  special  circumstances 
in  Indiana  (Evansville,  &c.  R.  Co.  v. 
Willis,  93  Ind.  507);  and  so  has  a 
spur  track  (Lake  Erie,  &c.  R.  Co.  v. 
Kneadle,  94  Ind.  454). 

1  Indianapolis,  &c.  R.  Co.  v.  Kin- 
ney, 8  Ind.  402.  The  company  is  not 
required,  in  Indiana,  to  fence  opposite 
and  adjoining  to  its  depot  grounds, 
where  the  space  needs  to  be  open  for 
the  passage  and  the  traffic  of  the  com- 
pany and  the  public  (Indianapolis,  &c. 
R.  Co.  V.  Crandall,  58  Ind.  365; 
Indiana,  &c.  R.  Co.  v.  Quick,  109  Ind. 
295) ;  nor  is  it  required  to  fence 
between  its  track  and  a  saw-mill  fifty 
feet  distant,  the  open  space  being 
needed  for  transportation  (Pittsburgh, 
&c.  R.  Co.  V.  Bowyer,  45  Ind.  496). 

8  Lake  Erie,  &c.  R.  Co.  v.  Kneadle, 
94  Ind.  454 ;  Evansville,  &c.  R.  Co.  v. 
Willis,  93  Id.  507.  In  both  of  these 
cases  the  company  was  held  not  liable 


for  the  absence  of  cattle-guards  be- 
cause they  would  have  endangered 
the  lives  of  employees.  Compare  Ohio, 
&c.  R.  Co.  V.  Rowland,  50  Id.  349. 
But  whether  the  interest  of  the  com- 
pany alone  is  a  sufficient  ground  for 
creating  an  exception  to  the  statute, 
query}  (see  Indianapolis,  &c.  R. 
Co.  V.  Thomas,  84  Ind.  194,  196). 
This  question  is  discussed  at  length 
in  Fort  Wayne,  &c.  R.  Co.  v.  Her- 
bold  (99  Ind.  91),  where  the  company 
placed  a  cattle-guard  60  feet  from  a 
highway,  and  was  held  liable  because 
it  failed  to  show,  that  to  have  placed 
it  nearer  to  the  crossing  would  have 
interfered  with  the  performance  of 
the  company's  duty  to  the  public. 

=  Indiana,  &c.  R.  Co.  v.  Leak,  89 
Ind.  596. 

*  Bradley  v.  Buffalo,  &c.  R.  Co., 
34  N.  Y.  427.  The  fact  that  a  rail- 
road crossing  is  at  or  near  a  depot, 
and  that  to  construct  a  cattle-guard 
there  would  inconvenience  the  com- 
pany, will  not  excuse  it  from  comply- 
ing with  the  positive  requirement  of 
the  statute  (Tracy  v.  Troy,  &c.  R.  Co., 
38  N.  Y.  433 ;  Lackin  v.  Delaware, 
&c.  Canal  Co.,  22  Hun,  309).    Plain- 
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Texas,  railroad  companies  may  leave  their  station  grounds 
unfenced  only  so  far  as  the  public  convenience  may  require, 
but  not  for  their  own  ;^  and  the  rule  is  rather  more  favor- 
able to  the  companies  in  Missouri."  In  Illinois,  depot 
grounds  need  not  be  fenced,  because,  as  matter  of  con- 
struction, they  are  not  a  part  of  the  "  road"  and  also  upon 
grounds  of  public  convenience.^     Of  course  no  fence  ought 


tiff's  cow  was  in  charge  of  a  boy, 
who  drove  her  from  the  stable  to  an 
open  lot  adjoining  defendant's  road, 
and  near  a  crossing  in  the  vicinity  of 
which  some  of  the  fences  were  down 
for  the  purpose  of  repairing  the  road- 
way ;  the  boy  having  left  the  cow  for  a 
short  time,  she  strayed  upon  the  track 
and  was  killed;  the  company  was 
held  liable  for  not  maintaining  fences 
and  cattle-guards  (Brady  v.  Rensse- 
laer, &c.  R.  Co.,  I  Hun,  378). 

^  A  cow  running  at  large  was 
killed  by  a  train  at  the  end  of  a  siding 
which  was  used  in  connection  with 
the  station,  and  which  was  2,000  feet 
long;  the  instruction  to  the  jury  that  "  if 
this  plaintiff's  cow  was  killed  at  such 
station  within  the  limits  occupied  by 
such  side-track,  that  then  and  in  such 
case  the  plaintiff  cannot  recover  in 
this  action  because  of  any  failure  of 
the  defendant  to  inclose  such  side- 
track with  a  lawful  fence  "  was  held  to 
be  erroneous,  and  the  appellate  court 
said:  "It  would  seem,  too,  that  so 
much  of  the  grounds  and  side-tracks 
connected  with  the  depot  as  is  reason- 
ably necessary  for  the  business  of  the 
public  should  be  free  of  access  and 
unobstructed  by  fences  or  cattle- 
guards.  But  in  the  instruction  quoted 
the  judge  did  not  limit  to  public 
necessity  or  convenience.  His  de- 
cision would  relieve  the  company  from 
fencing  the  track  where  the  fences 
would  interfere  with  the  interest  or 
convenience  of  the  company"  (Prickett 


V.  Atchison,  &c.  R.  Co.,  33  Kans.  748). 
S.  P.,  Atchison,  &c.  R.  Co.  v.  Shaft, 
Id.  521.  Plaintiff's  cow  was  killed  on  a 
switch-track  near  the  depot,  where  the 
road  was  not  fenced;  it  was  shown 
that  a  fence  there  would  cause  much 
inconvenience  in  loading  and  unload- 
ing freight,  and  generally  in  the  op- 
eration of  the  road,  but  such  incon- 
venience to  the  company  was  held 
not  to  be  a  sufficient  excuse,  for  if  it 
were,  it  would  virtually  destroy  the 
efficacy  of  the  statute  (Houston,  &c. 
R.  Co.  V.  Simpson,  2  Tex.  App.  Civ. 
Cas.  §  670). 

2  In  Lloyd  v.  Pacific  R.  Co.,  (49 
Mo.  199),  it  was  held  error  to  refuse 
to  give  the  following  instruction  to 
the  jury :  "  If  the  jury  believe  from 
the  evidence  that  the  cow  was  killed 
in  the  open  grounds  of  defendant,  at 
defendant's  station,  and  that  it  was 
necessary  for  the  transaction  of  busi- 
ness with  the  public  and  for  its  con- 
venience in  the  reception  and  dis- 
charge of  freight  and  passengers,  that 
such  space  should  be  left  open,  they 
will  find  for  defendant."  In  an  action 
under  the  Missouri  statute,  it  ts  not 
necessary  to  allege  that  the  accident 
occurred  at  a  point  where  the  railroad 
was  required  to  fence,  or  at  liberty  so 
to  do  (Radcliffe  v.  St.  Louis,  &c.  R. 
Co.,  90  Mo.  126. 

'  Chicago,  &c.  R.  Co.  v.  Hans, 
1 1 1  111.  1 14;  Terre  Haute,  &c.  R.  Co. 
V.  Bowles,  16  Bradwell,  261. 
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to  be  built  across  a  highway  ;  ^  and  although  a  highway  has 
been  practically  abandoned  for  two  years,  yet,  if  it  has  not 
been  legally  surrendered  by  the  proper  authorities,  a  rail- 
road company  is  not  bound  to  put  a  fence  across  it.^  But, 
under  a  statute  requiring  railroads  to  be  "  securely  fenced," 
they  must  be  fenced  where  they  run  beside  highways^  and 
canals  ;*  and  at  private  crossings.®  A  railroad  company  is 
not  required,  by  a  statute  requiring  it  to  fence  against 
adjoining  owners,  to  fence  one  part  of  its  own  land  from 
another  part  thereof,  even  for  the  benefit  of  a  person  who 
is  licensed  by  it,  for  a  valuable  consideration,  to  use  either 
part  of  its  land.®  In  Maine,  railroads  are  not  required  to 
be  fenced  where  they  run  through  uninclosed  and  unim- 
proved lands.^  In  the  absence  of  an  express  statutory  re- 
quirement of  cattle-guards  at  private  crossings,  a  railroad 


1  This  exception  in  the  statute  is 
to  be  implied  (Lafayette,  &c.  R.  Co. 
V.  Shriner,  6  Ind.  141 ;  .Soward  v. 
Chicago,  &c.  R.  Co.,  30  Iowa,  551; 
Jeffersonville,  &c.  R,  Co.  v.  Huber, 
42  Ind.  173;  Louisville,  &c.  R.  Co.  v. 
Hurst,  98  Id.  330. 

2  Indiana  Central  R.  Co.  v. 
Gapen,  10  Ind.  292. 

'  Ihdianapolis,  &c.  R.  Co.  v. 
Guard,  24  Ind.  222 ;  Indianapolis,  &c. 
R.  Co.  V.  McKinney,  Id.  282;  Andre 
V,  Chicago,  &c.  R.  Co.,  30  Iowa,  107. 
And  this  is  the  general  rule  along 
highways  (Maher  v.  Winona,  &c.  R. 
Co.,  31  Minn.  401). 

*  White  Water,  &c.  R.  Co.  v. 
Quick  (30  Ind.  384),  in  which  it  was 
held  that  the  company  must  fence 
against  the  tow-paths  of  an  abandoned 
canal.     See  S.  C,  31  Ind.  127. 

5  Pittsburgh,  &c.  R.  Co.  v.  Cun- 
nington,  39  Ohio  St.  327 ;  Indianapolis, 
&c.  R.  Co.  V.  Thomas,  84  Ind.  194 ; 
Baltimore,  &c.  R.  Co.  v.  Kreiger,  90 
Id.  380.     See  Chapter  XIX,  ante. 


s  Marfan  v.  South  Wales  R.  Co.,  8 
C.  B.  N.  S.  525;  Roberts  v.  Great 
WesternR.  Co.,4ld.  506.  Butwherea 
company,  thus  licensing  the  plaintiff 
to  use  a  tramway,  had  erected  gates  to 
separate  it  from. the  railway,  it  was  held 
to  be  a  question  for  the  jury  whether 
an  omission  to  close  the  gates  on  the 
approach  of  a  train  was  negligence; 
and,  the  jury  finding  that  it  was,  the 
plaintiff  was  allowed  to  recover  for 
two  horses,  which,  being  frightened 
by  the  approaching  train,  had  run  into 
its  way  through  the  open  gates  and 
been  killed  (Marfell  v.  South  Wales 
R.  Co.,  8  C.  B.  N.  S.  525). 

'  The  statute  (1849,  ch.  9,  §  6) 
provides  that  "  every  railroad  corpora- 
tion shall  erect  and  maintain  substan- 
tial, legal,  and  sufficient  fences  on 
each  side  of  the  land  taken  by  them 
for  their  railroad,  where  the  same 
passes  through  inclosed  or  improved 
lands"  (and  see  Perkins  v.  Eastern  R. 
Co.,  29  Maine,  307). 
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company  is  not  bound  to  put  them  there/  And  a  provision 
requiring  cattle-guards  at "  road-crossings"  does  not  extend  to 
farm-crossings  or  other  private  ways.**  A  railroad  company 
is  not  excused  from  fencing  on  an  embankment;*  nor  on 
a  bluff,  or  as  near  thereto  as  is  practicable;*  and  even 
where,  as  in  Wisconsin,  it  is  expressly  declared  by  statute 
that  no  fence  is  required  where  an  "  embankmeniP  or  "  other 
sufficient  proiection"  renders  a  fence  unnecessary,  the 
company  must  take  the  risk  of  such  embankment  not 
proving  to  be  a  sufficient  protection.^ 

§  435.  Fences  and  cattle-guards  in  towns. — Under  the 
general  language  of  the  New  York  fence  law,  and  most 
of  the  other  statutes  already  cited,  there  is  no  general  ex- 
ception, either  expressed  or  implied,  by  which  railroads 
are  excused  from  being  fenced  in  villages,  towns,  "  or  even 
cities."  *     In  many  places  such  obstructions  would  be  in- 


»  Bartlett  v.  Dubuque,  &c.  R.  Co., 
20  Iowa,  188.  But  see  note  S,  p. 
207.  A  railroad  company  omitted 
to  fence  the  line  of  its  road  in  front 
of  a  culvert  under  the  road-bed, 
and  did  not  construct  any  barrier  to 
prevent  cattle  from  entering  the  cul- 
vert. The  water  was  usually  deep 
enough  to  prevent  the  passage  of 
cattle,  but  on  a  day  when  the  water 
was  low,  a  cow  passed  through  the 
culvert,  over  land  on  the  other  side  of 
it,  and  then  entered  the  railroad  at  a 
place  which  was  defectively  fenced. 
Held,  that  the  company  was  liable 
(Keliher  v.  Connecticut,  &c.  R.  Co., 
107  Mass.  411). 

2  lb. ;  and  see  Brooks  v.  N.  Y.  & 
Erie  R.  Co.,  13  Barb.  594. 

'  Toledo,  &c.  R.  Co.  v.  Sweeney, 
41  111.  226. 

"  Where  stock  was  killed  in  a 
creek  lot  of  four  or  five  acres,  through 
which  the  road  passed,  and  on  the 
south  side  of  which  there  was  no  fence 


at  all,  though  a  fence  was  practicable' 
except  at  a  place  where  there  was  a 
rocky  bluff,  it  was  held  that  there  was 
evidence  to  sustain  the  finding  for 
plaintiff  (Louisville,  &c.  R.  Co.  v. 
Zink,  85  Ind.  219). 

^  The  railroad  was  not  fenced  at 
a  place  where  there  was  a  steep  bank 
of  a  pit-hole ;  in  the  course  of  time 
this  bank  became  less  steep  by  caving 
off  and  being  washed  down,  and  the 
company  attempted  to  repair  it  with 
ties  and  brush  a  short  time  before  the 
in  jury ;  the  company  was  held  to  be 
liable  (Veerhusen  zi.  Chicago,  &c.  R. 
Co.,  53  Wise.  689). 

«  Tracy  v.  Troy,  &c.  R.  Co.,  38 
N.  Y.,  433 ;  Brace  v.  N.  Y.  Central  R. 
Co.,  27  Id.  269;  overruling  Bowman 
V.  Troy,  &c.  R.  Co.,  37  Barb.  516; 
and  Parker  v.  Rensselaer,  &c.  R.  Co., 
16  Barb.  315.  See  Crawford  v.  N.  Y. 
Central  .R.  Co.,  18  Hun,  108.  The 
mere  fact  that  a  railroad  runs  within 
the  corporate  bounds  of  a  city  is  not 
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tolerable  nuisances ;  and  at  such  points  an  exception  will 
be  implied.  Thus  fences  cannot,  merely  under  the  author- 
ity of  these  statutes,  be  placed  across  a  city  street,  nor 
cattle-guards  at  the  corners  of  a  street  in  actual  use  for 
constant  travel,^  But,  if  no  public  inconvenience  will 
ensue,  fences  must  be  maintained,  in  accordance  with  the 
statute,  even  within  the  corporate  limits  of  a  city.  And 
cattle-guards  must  be  maintained  at  the  crossings  of  village 
streets,  where  they  can  be  placed  upon  land  belonging  to 
the  company,^  though  not  where  a  railroad  running  along 
a  street  is  crossed  by  another  street,  and  the  passage  of 
either  street  would  be  necessarily  impeded  by  cattle- 
guards.'  In  New  York,  a  city  ordinance  prohibiting  ani- 
mals from  running  at  large  within  the  city  limits  does  not 
relieve  a  railroad  company  from  its  statutory  obligation  to 
maintain  fences  along  its  road,  and  cattle-guards  at  road  or 
street-crossings.*  In  some  states,  such  as  Indiana,  Illinois 
and  Missouri,  the  statutes  are  so  framed  as  to  leave  much 
more  reason  to  limit  their  application  to  cities  and  villages, 
and  the  general  presumption  in  those  states  seems  to  be 
that  railroads  are  not  required  to  be  fenced  in  such  places.^ 

enough  to  excuse  it  from  fencing.    A  Halloran  v.  Harlem  R.  Co.,  2  E.  D. 

fence  must  be  kept  wherever  it  is  not  Smith,  257;   as  limited  in  Brace  v. 

necessarily  improper  to  do  so  (Jeffer-  N.  Y.  Central  R.  Co.,  27  N.  Y.  269. 

sonville,  &c.  R.  Co.  v.  Parkhurst,  34  ^  Brace  v.  N.  Y.  Central  R.  Co., 

Ind.   SOI ;    Iba  v.  Hannibal,   &c.   R.  27  N.  Y.  269 ;  Crawford  v.  N.  Y.  Cen- 

Co.,  45  Mo.  469).     And  in  New  Jer-  tral,  &c.  R.  Co.,  18  Hun,  108;  Cole- 

sey,  railroads  running  through  cities  man  v.  Flint,  &c.  R.  Co.  [Mich.]  31 

are  required  to  be  fenced  in  a  peculiar  N.  W.  Rep.  47. 

manner.     In  Ohio,  the  act  of  March  '  See  Brace  v.  N.  Y.  Central  R. 

25,   1859,   as   amended,   requires   the  Co.,  27  N.  Y.  269,  277;   Halloran  v. 

maintenance  of  fences  in  cities  and  Harlem  R.  Co.,  2  E.  D.  Smith,  257; 

villages  where  they  will  not  obstruct  Perkins  v.  Eastern  R.  Co.,  29  Maine, 

streets,    highways,    or    other    public  307. 

grounds   (Cleveland,  &c.  R.   Co.   v.  *  Crawford  v.  N.  Y.  Central   R. 

McConnell,  26  Ohio  St.  57).  Co.,  18  Hun,  108.     See  ante,  §  433. 

>  Illinois  Central  R.  Co.  v.  Good-  '  Generally,  Indiana  railroads  are 

win,  30  111.  117;   Illinois  Central  R. ,  not  required  to  fence,  in  cities  and 

Co.  V.  Phelps,  29  Id.  447 ;  Vanderkar  towns  (Jeffersonville,  &c.  R.  Co.  v. 

V.  Rensselaer,  &c.  Co.,  13  Barb.  390;  Adams,  43  Ind.  402;  Indianapolis,  &c. 
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§  436.  Injury  must  be  owing  to  defect  in  fence. — A  rail- 
road company  is  liable,  under  the  statute  of  fences,  only 


R.  Co.  V.  Harter,  38  Id.  557;  Cousins 
V.  Hannibal,  &c.  R.  Co.,  66  Mo.  572. 
The  fact,  however,  that  the  place 
where  the  accident  occurred  was  with- 
in a  city  is  not  sufficient  to  excuse  the 
company,  if  it  might  legally  fence 
there  (Toledo,  &c.  R.  Co.  v.  Owen, 
43  Ind.  405;  Jeffersonville,  &c.  R. 
Co.  V.  Parkhurst,  34  Id.  501 ;  Toledo, 
&c.  R.  Co.  V.  Howell,  38  Id.  447; 
Wabash,  &c.  R.  Co.  v.  Forshee,  77 
Id.  158).  Compare  Pittsburgh,  &c. 
R.  Co.  V.  Laufman,  78  Id.  319.  In 
pleading,  an  allegation  that  an  animal 
was  killed  at  a  point  where  the  road 
was  not  fenced  is  sufficient;  if  the 
company  was  not  bound  to  fence  at 
that  point,  it  is  matter  of  defense  to  be 
set  up  by  the  company  (Ohio,  &c.  R. 
Co.  V.  McClure,  47  Ind.  317;  Jeffer- 
sonville, &c.  R.  Co.  V.  Brevoort,  30 
Id.  324;  Jeffersonville,  &c.  R.  Co.  v. 
Vancant,  40  Id.  233 ;  Louisville,  &c. 
R.  Co.  V.  Whitesell,  68  Id.  297). 
Prima  facie,  it  is  negligence  for  the 
owner  of  cattle  or  horses  to  allow 
them  to  run  at  large  in  cities  or 
towns  where  a  railroad  cannot  be  le- 
gally fenced  (Cincinnati,  &c.  R.  Co.  v. 
Sheet,  50  Ind.  225 ;  Jeffersonville,  &c. 
R.  Co.  V.  Underbill,  48  Id.  389;  Jef- 
fersonville, &c.  R.  Co.  V.  Adams,  43 
Id.  402 ;  Mich.  Southern,  &c.  R.  Co. 
V.  Fisher,  27  Id.  96;  Indianapolis,  &c. 
R.  Co.  V.  McClure,  26  Id.  370;  La- 
fayette, &c.  R.  Co.  V.  Shrier,  6  Id. 
141);  and  ^e  only  qualification  of  the 
common-law  rule  in  Indiana  is  by  the 
act  of  May  31,  1852,  providing  for  the 
running  at  large  of  certain  animals 
upon  the  public  commons  of  the  town- 
ships (Pittsburgh,  &c.  R.  Co.  v.  Stu- 
art, 71  Ind.  500J.  In  Illinois,  when 
an  animal  is  killed  near  a  village  by  a 
train,   the    presumption    is    that  the 


houses  compose  the  village,  and  if  the 
town  extends  beyond  the  houses,  the 
company  must  prove  it,  in  order  to  re- 
lieve itself  from  its  liability  for  not 
fencing  (Ewing  v.  Chicago,  &c.  R. 
Co.,  72  111.  25).  See  also  Union  Pa- 
cific R.  Co.  V.  Dyche,  28  Kans.  200; 
Flint,  &c.  R.  Co.  v.  Lull,  28  Mich. 
510;  Greeley  I/.  St.  Paul,  &c.  R.  Co., 
33  Minn.  136.  In  Ells  v.  Pacific  R. 
Co.  (48  Mo.  231)  the  court  said: 
"  The  question  is  raised  for  the  first 
time  in  this  court,  whether  a  railroad 
company  is  excused  from  fencing  its 
track  when  it  runs  through  a  town  or 
city,  merely  from  that  fact,  and  with- 
out reference  to  whether  it  thereby 
crosses  the  public  highway  of  such 
town  or  city.  .  .  .  Ordinarily  a 
railroad  track  cannot  run  any  con- 
siderable distance  within  a  town  with- 
out being  crossed  by  some  street  ac- 
tually in  use,  or  one  that  has  been  laid 
out  and  dedicated  and  may  soon  be 
opened.  But  where  the  corporation 
lines  embrace  portions  of  the  adjacent 
country  not  actually  laid  out  as  a 
town,  or  so  laid  out  that  no  streets 
cross  the  railroad,  the  reason  for  the 
exception  does  not  apply,  and  the  ob- 
ligation to  fence  is  as  imperative  as 
outside  the  corporation  limits. "  But  if 
streets  have  been  laid  out  and  dedi- 
cated, they  have  become  public  high- 
ways whether  used  as  such  or  not, 
and  the  company  is  not  required  to 
fence  them  (Meyer  v.  North  Mo.  R. 
Co.,  35  Mo.  352 ;  Gerren  v.  Hannibal, 
&c.  R.  Co.,  60  Id.  405;.  Where  the 
company  made  a  crossing  as  required 
by  the  road  overseer,  which  it  did  not 
fence,  but  said  crossing  was  some 
thirty  feet  to  one  side  of  the  road 
established  by  the  county  court,  it 
was  held  that  the  company  was  not 
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for  animals  entering  upon  the  line  at  a  place  which  the 
company  is  bound  to  fence.^  The  fact  that  the  fences  are 
defective  where  the  injury  occurred  is  immaterial,  if  the 
animal  injured  entered  at  another  place,  where  the  fence  was 
sufficient/  and  the  owner  can  only  recover  in  such  case  if 


liable  (Luckie  v,  Chicago,  &c.  R.  Co., 
76  Id.  639).  In  a  similar  case  in 
Iowa,  the  company  was  held  not  li- 
able, and  the  court  said:  "The  case 
was  thus  made  to  depend  upon  the 
question  whether  railroad  companies 
are,  in  this  state  and  under  our  stat- 
ute, required  to  fence  their  roads  at 
all  places  except  the  crossings  of  le- 
gally laid  highways — that  is,  highways 
de  jure;  or  whether  they  are  excused 
from  fencing  across  the  highways  de 
facto.  The  district  court  held  the 
former,  and  in  our  view  committed  an 
error  in  so  doing  "  (Soward  v.  Chica- 
go, &c.  R.  Co.,  33  Iowa,  386).  In 
Texas,  the  company  was  held  liable 
for  an  injury  to  a  horse  that  was  killed 
in  a  city,  on  an  unfenced  track,  but  at 
a  place  where  there  was  no  street, 
alley,  or  public  square.  The  court 
said:  "If,  therefore,  there  was  not  a 
fence  at  the  point  at  which  the  mare 
was  Killed,  the  burden  was  upon  the 
company  to  show  that  it  could  not 
lawfully  place  a  fence  there.  Nor  will 
proof  that  the  injury  occurred  in  an 
incorporated  city  discharge  this  bur- 
den. Some  of  our  cities  spread  over 
vast  wastes  of  country,  quite  beyond 
the  squares,  streets,  or  alleys  "  (Texas, 
&c.  R.  Co.  V.  Mitchell,  2  Tex.  App. 
Civ.  Cas.  §§  373,  374). 

»  Great  Western  R.  Co.  v.  Morth- 
land,  30  III.  45 1 ;  Perkins  v.  Eastern 
R.  Co.,  29  Maine,  307;  Cecil  v.  Pa- 
cific R.  Co.,  47  Mo.  246.  The  com- 
plaint must  aver  that  the  cuttlt  eniered 
at  a  place  which  was  not  fenced 
(Toledo,  &c.  R.  Co.  v.  Darst,  51  111. 
365;    52   Id.   89.       And  see  Illinois 


Central  R.  Co.  v.  Williams,  27  111.  48 ;  , 
Ohio,  &c.  R.  Co.  V.  Irvin,  Id.  178). 
In  Jeffersonville,  &c.  R.  Co.  v.  Brevoort 
(30  Ind.  324),  the  law  was  not  quite 
accurately  stated,  though  the  meaning 
of  the  court  was  correct.  Compare 
Jeffersonville,  &c.  R.  Co.  v.  Avery  (31 
Ind.  277),  where  the  true  rule  is  given. 
See  Indianapolis,  &c.  R.  Co.  v.  Caudle, 
60  Ind.  112. 

"  Brooks  V.  N.  Y.  &  Erie  R.  Co., 
13  Barb.  594;  Great  Western  R.  Co, 
V.  Morthland,  30  111.  451 ;  Galena,  &c. 
R.  Co.  V.  Griffin,  31  Id.  303 ;  St.  Louis, 
&c.  R.  Co.  V,  Linder,  39  Id.  433; 
Bennett  v.  Chicago,  &c.  R.  Co.,  19 
Wise.  145;  Missouri,  &c.  R.  Co.  z/. 
Leggett,  27  Kans.  323.  Where  an 
animal,  permitted  by  its  owner  to  run 
at  large  upon  commons  adjoining  the 
depot  grounds  of  a  railroad  company, 
escapes  frotn  such  grounds  upon  the 
railroad  track,  the  company  is  not 
liable  for  injuries  done  to  such  animil 
by  one  of  its  trains,  unless  the  injury 
is  inflicted  willfully  or  through  the 
gross  negligence  of  the  company's 
servants  (Bennett  v.  Chicago,  &c.  R. 
Co.,  19  Wise.  145).  If  the  animal 
got  on  the  track  at  a  highway  cross- 
ing, a  defect  in  the  fence  is  immaterial 
(Logansport,  &c.  R.  Co.  v.  Caldwell, 
38  III.  280).  It  is  the  condition  of 
the  road  at  the  place  where  the  animals 
entered  upon  the  track,  and  not  that 
where  they  were  killed,  that  is  material 
(Indiana,  &c.  R.  Co.  v.  Quick,  109 
Ind.  295).  S.  P.,  Cincinnati,  &c. 
R.  Co.  V.  Parker,  109  Ind.  235. 
A  mule  jumped  over  a  cattle- 
guard     sufficient     to    turn    ordinary 
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the  railroad  company  would  be  liable  at  commbn  law.^ 
And  the  burden  of  proof  upon  this  point  rests  upon  the 
plaintiff.*^  On  the  one  hand,  a  railroad  company  is  liable 
for  injuries  to  cattle  occurring  at  a  place  where  the  road 
need  not  be  fenced,  if  they  entered  through  a  breach  in  a 
fence  which  the  company  was  bound  to  maintain  ;  *  and 
so  it  is  if  cattle,  having  entered  upon  the  road  at  a 
place  where  it  was  not  bound  to  fence,  pass  off  again,  and 
re-enter  the  road  at  a  place  where  the  company  was  bound, 
but  had  neglected,  to  fence.* 


cattle.  The  company  was  held  not  lia- 
ble, though  fences  were  defective  else- 
where (Chicago,  &c.  R.  Co.  v.  Farrelly, 
3  Bradwell,  6o).  In  McCandless  v. 
Chicago,  &c.  R.  Co.  (45  Wise.  365), 
company  held  not  liable  where  plaint- 
iff left  cow  uncared  for  on  the  street, 
and  in  order  to  reach  water  to  drmk, 
she  had  to  cross  a  railroad.  A  similar 
case  was  that  of  Lawrence  v.  Milwau- 
kee, &c.  R.  Co.  (42  Wise.  322) ;  and 
see  Curry  v.  Chicago,  &c.  R.  Co.,  43 
Wise.  665.  Where  plaintiff's  cow  was 
killed  upon  the  station  grounds  where 
there  was  a  switch  and  side  track. 
Held  error  to  charge  that  plaintiff 
was  entitled  to  recover  upon  proof  that 
his  property  was  destroyed  upon  de- 
fendant's road,  and  that  defendant,  to 
escape  liability,  must  show  that  the 
part  of  the  station  where  the  cow 
was  killed  was  necessary  and  conven- 
ient for  the  transaction  of  the  railroad 
business.  The  court  said:  "In  an 
action  to  recover  for  stock  killed  upon 
a  railroad,  the  burden  rests  upon  the 
plaintiff  to  show  that  the  injury  was 
done  at  a  point  where  the  company  is 
required  to  fence  its  track"  (Keyser 
V.  Kansas  City,  &c.  R.  Co.,  56  Iowa, 
207). 

1  Rockford,  &c.  R.  Co.  v.  Connell, 
67  111.  2l6  [road  not  open  six  months] ; 
Peoria,   &c.   R.    Co.     v.    Dugan,    10 


Bradwell,  233  [animal  entered  track  in 
village] ;  see  Chicago,  &c.  R.  Co,  v. 
Barrie,  55  III.  226. 

2  Comstock  V.  Des  Moines,  &c.  R. 
Co.,  32  Iowa,  376;  Morrison  v.  New 
Haven  R.  Co.,  32  Barb.  568;  Law- 
rence V.  Milwaukee,  &c.  R.  Co.,  42 
Wise.  322;  Wabash,  &c.  R.  Co.  v. 
Brown,  2  Bradwell,  516;  Wilson  V. 
Wabash,  &c.  R.  Co.,  18  Mo.  App. 
258 ;  Louisville,  &c.  R.  Co.  v.  Thomas, 
106  Ind.  10;  Louisville,  &c.  R.  Co. 
V.  Spain,  61  Ind.  460;  see  Bronson 
V.  Coffin,  108  Mass.  175;  Ferris 
V.  Van  Buskirk,  18  Barb.  397.  In 
Missouri,  however,  it  is  presumed 
that  an  animal  entered  upon  the  track 
at  the  place  where  it  was  injured,  if  the 
track  was  not,  and  ought  to  have  been, 
fenced  there  (Walther  v.  Pacific  R. 
Co.,  55  Mo.  271 ;  Fickle  v.  St.  Louis, 
&c.  R.  Co.,  54  Id.  219;  overruling 
Cecil  V.  Pacific  R.  Co.,  47  Id.  246; 
Aubuchon  v.  St.  Louis,  &c.  R.  Co., 
52  Id.  522;  Lantz  v.  St.  Louis,  &c.  R. 
Co.,  54  Id.  228). 

'  Toledo,  &c.  R.  Co.  v.  Howell,  38 
Ind.  447;  Wabash,  &c.  R.  Co.  v. 
Forshee,  77  Id.  158;  Wabash,  &c.  R. 
Co.  V.  Tretts,  96  Id.  450. 

*  Plaintiff's  horse  broke  loose  from 
him,  and  entered  upon  the  railroad 
track  in  a  city  at  a  place  where 
the  company  was  not  bound  to  fence, 
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§  437.  Effect  of  adjoining  owner's  agreement.— Where  a 
railroad  company  has  a  valid  contract  with  the  owner  of 
adjoining  land,  by  which  the  latter  agrees  to  erect  and 
maintain  the  fence  required  by  law/  or  that  there  shall  be 
no  fence,*^  this  agreement  has  generally  been  held  a  good 


and  ran  along  the  track  about  a  mile, 
and  there  left  it  to  avoid  a  bridge,  and 
then  wholly  left  the  company's  pre- 
mises, as  it  was  assumed,  and  then 
again  went  upon  the  track  where  it 
ought  to  have  been  fenced,  and  was 
struck  and  killed;  the  company  was 
held  to  be  liable,  and  the  court  said : 
"  If  the  mare  passed  entirely  beyond 
the  defendant's  premises,  and  then 
again  entered  upon  them  at  a  place 
where  the  road  was  not  fenced,  and 
where  it  could  have  been  legally 
fenced,  the  company  is  liable ;  and  in 
support  of  the  decision  and  judgment 
of  the  court  below,  we  should  presume 
that  such  was  the  case  "  (Atchison, 
&c.  R.  Co.  V.  Cash,  27  Kans.  587). 
In  Jeffersonville,  &c.  R.  Co.  v.  Lyon 
(72  Ind.  107),  the  court  said:  "We 
do  not  consider  the  defendant  excused 
from  liability  for  the  injury  done,  be- 
cause the  animals  fled  before  one  of 
defendant's  trains  along  portions  of 
the  track  which  needed  not  to  be 
fenced,  and  jumped  into  an  enclosure 
where  they  remained  until  killed  by 
another  train  than  the  one  before 
which  they  fled.  The  injury  is  directly 
traceable  to  their  getting  on  the  track, 
where,  for  all  we  can  see,  and  we  pre- 
sume the  jury  bound,  it  ought  to  have 
been  fenced." 

^  Talmage  v.  Rensselaer.  &c.  R. 
Co.,  13  Barb.  493;  Terre  Haute,  &c. 
R.  Co.  V.  Smith,  16  Ind.  102;  India- 
napolis, &c.  R.  Co.  V.  Petty,  25  Id. 
413.  This  is  the  rule  in  Ohio,  even 
though  the  insufficiency  of  the  fence 
was  caused  by  casualty  and  without 
negligence  on  the  land-owner's  part 


(Pittsburgh,  &c.  R.  Co.  v.  Smith,  26 
Ohio  St.  124;  Cincinnati,  &c.  R.  Co. 
V.  Waterson,  4  Ohio  St.  424).  But 
where  commissioners  assessed  the 
damages  done  to  a  land-owner  by  the 
construction  of  a  railroad,  and  a  sepa- 
rate sum  for  building  fences,  and  judg- 
ment was  rendered  in  his  favor  for  both 
sums,  but  the  payment  resisted  by  a 
proceeding  in  chancery  on  the  part 
of  the  company,  which,  while  this  was 
still  undecided,  commenced  running 
its  engines,  and  the  cattle  of  the  oc- 
cupier of  the  land  strayed  upon  the 
track,  and  were  killed  by  the  engine. 
Held,  that  the  obligation  to  maintain 
the  fence  rested  primarily  upon  the 
company;  and  that  until  it  had  either 
built  the  fences,  or  paid  the  land- 
owner for  doing  it,  and  he  had  had 
sufficient  time  to  do  it,  the  mere  fact 
that  cattle  had  strayed  upon  the  road 
from  the  land  adjoining  was  no  ground 
for  imputing  negligence  to  the  owner 
(Quimby  v.  Vermont  Centrjil  R.  Co., 
23  Verm.  387).  In  an  action  against 
a  railroad  company,  under  the  statute, 
for  killing  stock,  the  declaration  must 
negative  all  the  exceptions  in  the 
statute;  but  the  burden  of  proof  is 
not  upon  the  plaintiff  to  prove  the 
averment  that  there  was  no  contract 
between  the  company  and  the  owner 
of  the  ground  that  the  latter  should 
build  the  fence  where  the  accident  oc- 
curred (Great  Western  R.  Co.  v. 
Bacon,  30  111.  347). 

2  Macon,  &c.  R.  Co.  v.  Vaughn, 
48  Geo.  464,  followed  in  Woolfolk  v. 
Macon.  &c.  R.  Co.,  56  Id.  457 ;  Tower 
V.  Providence,  &c.  R.  Co.,  2  R.  I.  404. 
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defense  for  that  company  against  any  claim  of  such  land- 
owner, or  of  a  grantee,^  or  tenant*  of  such  land  under  him, 
founded  upon  the  statute.®  And  even  if  the  fence  is  de- 
stroyed by  the  culpable  negligence  of  the  railroad  com- 
pany, this  does  not  revive  its  statutory  liability  to  the  adjoin- 
ing occupant.  His  remedy  is  by  an  action  for  the  value 
of  the  fence  thus  destroyed,  which  it  is  his  duty  to  replace. 
He  is  not  at  liberty  to  leave  the  fence  out  of  repair,  and 
then  to  hold  the  company  responsible  for  all  the  damage 
that  may  ensue.*     But  no  agreement  or  act  of  a  land- 


■•  Terry  2/.  N.  Y.  Central  R.  Co., 
22  Barb.  574;  Easter  v.  Little  Miami 
R.  Co.,  14  Oliio  St.  48;  see  Stearns 
V.  Old  Colony  R.  Co.,  i  Allen,  493; 
McCool 7/. Galena,  &c.  R.Co.,  17  Iowa, 
461.  But  a  mere  verbal  waiver  of  the 
duty  to  fence  does  not  bind  the  grantee 
(St.  Louis,  &c.  R.  Co.  V.  Todd,  36 
111.  409). 

^  Tombs  V.  Rochester,  &c.  R.  Co., 
18  Barb.  583;  Duffy  v.  Harlem  R. 
Co.,  2  Hilt.  496;  Cincinnati,  &c.  R. 
Co.  V.  Waterson,  4  Ohio  St.  424  ;  In- 
dianapoHs,  &c.  R.  Co.  v.  Petty,  25 
Ind.  413;  St.  Louis,  &c.  R.  Co.  v. 
Washburn,  97  111.  253. 

2  Doubt  is  thrown  upon  all  the  New 
York  decisions  by  the  observations  of 
Peckham,  J.,  in  a  later  case  in  the  Court 
of  Appeals,  in  which  he  strongly  in- 
timates that  railroad  companies  can- 
not thus  evade  their  liabilities,  but 
must  repair  the  fences,  and  content 
themselves  with  recovering  the  ex- 
pense from  the  land-owner  (Shepard 
V.  Buffalo,  &c.  R.  Co.,  35  N.  Y.  641). 
But  the  rule  is  too  well  settled  in 
other  states  to  be  affected  by  this 
opinion. 

*  Where,  under  the  conditions  on 
which  the  company  acquired  their 
title  to  the  land,  the  adjoining  owner 
was  bound  to  maintain  fences ;  Held, 
that  after  the  fences  had  been  burned 


by  sparks  from  the  locomotive,  the 
company  was  under  such  an  obliga- 
tion to  rebuild  as  to  be  liable  to  him 
for  injuries  to  cattle  which  escaped 
on  to  the  track  (Terry  v.  N.  Y.  Cen- 
tral R.  Co.,  22  Barb.  574).  The  com- 
pany built  a  board  fence  on  both  sides 
of  its  road,  through  plaintiff's  land, 
having  at  one  place  in  the  south  fence 
a  bai--way.  The  plaintiff,  for  his  own 
convenience  removed  the  boards 
from  the  north  fence  opposite  the  bar- 
way  in  the  south  fence  and  made  a 
bar-way  there  also.  For  some  time 
he  used  these  bar-ways  as  a  crossing 
for  his  stock,  and  kept  them  up  for 
that  purpose  for  about  two  years; 
then  for  four  or  five  years  and  up  to 
the  time  of  the  injury,  they  were  suf- 
fered to  be  down,  and  during  that 
time  plaintiff's  cattle  passed  back  and 
forth  over  the  crossing  without  any 
obstruction.  To  this  condition  of 
things  no  objection  was  made  either 
by  plaintiff  or  the  company;  some 
of  plaintiff's  cattle  were  killed  on  the 
track  and  he  obtained  a  verdict.  On 
appeal,  a  new  trial  was  directed  on 
the  ground  that  the  neglect  to  main- 
tain the  fence  had  been  assented  and 
agreed  to  and  licensed  by  the  land- 
owner, whose  cattle  had  been  killed ; 
"as  between  the  land-owner  and 
the  company,  the  understanding    in 
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owner  in  relation  to  fences  is  a  defense  to  an  action 
brought  by  a  third  person,  not  claiming  under  such  land- 
owner}  Nor  is  any  such  agreement  a  defense  to  any 
other  company  than  the  one  with  which  it  was  made,  or 
to  which  it  has  been  transferred.^ 

§  438.  Adjacent  owner's  employment  to  build  fence.— A 
railroad  company  does  not  escape  responsibility  under  the 
statute  by  merely  employing  an  adjoining  land-owner  to 
dmld  the  fence.*  The  entire  duty  of  the  maintenance 
must  be  cast  upon  him  by  the  contract,  in  order  to  have 
the  effect  of  relieving  the  company  from  liability  to  him, 
except  indeed  so  far  as  the  injury  of  which  he  complains  is 
the  immediate  result  of  his  own  failure  to  comply  with  the 
terms  of  his  contract.  Thus  if,  being  employed  to  con- 
struct a  fence,  the  land-owner  left  a   gap   in  it,  through 


pursuance  of  which  the  building  or 
maintenance  of  the  fence  is  dispensed 
with  has  relieved  the  company  from 
its  obligation  to  build  or  maintain " 
(Whittier  v.  Chicago,  &c.  R.  Co.,  24 
Minn.  394). 

>  Corwin  v.  N.  Y.  &  Erie  R.  Co., 
13  N.  Y.  42;  Jeffersonville,  &c.  R. 
Co.  V.  Nichols,  30  Ind.  321 ;  see  New 
Albany,  &c.R.  Co.  Maiden,  12  Id.  10; 
Cincinnati,  &c.  R.  Co.  v.  Ridge,  54 
Id.  39;  Warren  v.  Keokuk,  &c.  R. 
Co.,  41  Iowa,  484.  As  to  third  per- 
sons, the  company  cannot  relieve  it- 
self from  its  duty  to  fence  by  contract- 
ing with  the  adjacent  owner  to  per- 
form it,  if  his  performance  is  insuffi- 
cient (Gill  V.  Atlantic,  &c.  R.  Co.,  27 
Ohio  St.  240).  A  company  having 
sold  a  portion  of  its  right  of  way  on 
the  south  side  to  a  second  company, 
which  had  bought  additional  right  of 
way  from  the  land-owners  on  the  same 
side,  for  the  purpose  of  constructing 
thereon  a  parallel  railroad,  and  the 
maintenance  of  a  fence  between  the 


two  roads  becoming  impracticable,  it 
was  agreed  between  the  two  companies 
that  the  second  should  keep  up  the 
fence  on  the  south  side  of  the  dividing 
line  between  the  two  roads ;  the  sec- 
ond company  entered  into  contract 
with  the  abutting  owner  that  he 
should  maintain  the  fence  between 
his  field  and  said  parallel  road.  Held, 
that  the  second  company  and  abutting 
owner  having  failed  to  keep  a  suffi- 
cient fence,  the  first  company  was  not 
relieved  from  liability  for  injury  by  one 
of  its  trains  to  animals  whose  owner 
was  a  stranger  to  such  contracts  and 
which, without  such  owner's  fault,  had 
strayed  from  an  adjoining  pasture  into 
the  abutting  field  and  thence  upon 
the  track  (Pittsburgh,  &c.  R.  Co.  v. 
Allen,  40  Ohio  St.  206). 

2  Shepard  v.  Buffalo,  &c.  R.  Co., 
35  N.  Y.  641. 

'  Illinois  Central  R.  Co.  v.  Swear- 
ingen,  33  111.  289;  Norris  v.  Andros- 
coggin R.  Co.,  39  Maine,  273. 


§  440]  RAILROAD    COLLISIONS   WITH   ANIMALS.  2l6 

which  his  cattle  walked  upon  the  track,  he  should  not  be 
allowed  to  recover  for  their  loss;  but  if  he  made  the  fence 
so  badly  that  it  fell  down  the  next  day,  the  company 
should  be  held  responsible  for  its  non-repair  within  a  rea- 
sonable time,  just  as  in  case  of  a  breach  in  the  fence  from 
any  other  cause.  Still  less  is  it  any  defense  that  the  fence 
which  proved  insecure  was  one  erected  by  the  plaintiff 
voluntarily,  without  any  contract.^ 

§  439.  Adjacent  owner's  option  to  build  fence. — In  Illinois 
and  Texas,  an  adjacent  land-owner,  in  case  of  the  failure 
of  a  railroad  company  to  build  or  repair  a  proper  fencci 
after  the  statutory  notice  has  been  given,  may  build  or  re- 
pair it  himself,  and  may  recover  the  value  thereof  from  the 
company,^  but  this  is  optional  with  him  ;  and  his  omission 
to  do  so  does  not  relieve  the  company  from  its  statutory 
liability.*  If,  however,  he  does  so  construct  a  fence  and 
recovers  its  value,  he  cannot  recover  from  the  company 
any  damages  for  injuries  to  his  cattle,  arising  from  the 
insufficiency  of  the  fence  which  he  built. 

§  440.  Compensated  owner  of  land  cannot  recover.— In 
Massachusetts,  the  owner  of  land  adjoining  a  railroad 
cannot  recover  against  the  railroad  company,  under  the 
statute,  if  either  he,  or  any  person  under  whom  he  claims 
title,  sold  to  the  company  the  land  upon  which  the  track 
is  laid,  prior  to  the  passage  of  the  act  of  1846,  because 
the  person  thus  selling  received,  in  the  price,  compensation 
for  all  the  disadvantages  of  the  road,  including  the  dangers 

1  Jeffersonville,  &c.  R.  Co.  v.  place,  and  having  failed  to  do  so,  it 
Sullivan,  38  Ind.  262.  ought  to  be  required  to  pay  for  the 

2  Illinois  Stat,  of  April  5,  1869.  same  as  fast  as  any  considerable  por- 
Where  such  an  owner  built  only  half  tion  of  the  work  is  completed  (Tole- 
of  the  fence  which  he  specified  in  his  do,  &c.  R.  Co.  v.  Sieberns,  63  111. 
notice  to  the  company,  it  was  held  that  217). 

he  was  entitled  to  recover  for  such  s  Texas,  &c.  R.  Co.  v.  Young,  60 

portion;  it  being  the  duty  of  the  com-      Tex.  201. 
pany  to  build  the  fence,  in  the  first 


217  RAILROAD    COLLISIONS   WITH    ANIMALS.  [§  44I 

arising  from  want  of  fences.^  And  in  other  states,  the 
award  and  payment  of  compensation  for  the  maintenance 
of  fences  is  a  good  defense  against  persons  claiming  under 
the  person  so  compensated,'*  but  the  burden  of  proving 
such  award  and  payment  lies  upon  the  company.^ 

§  441.  Company's  agreement  to  fence.— A  mere  contract 
to  fence,  entered  into  by  a  railroad  company,  does  not 
have  the  same  effect  as  the  statutes  to  which  we  have  thus 
far  referred.  The  railroad  company,  under  such  a  contract, 
is  not  liable  for  injuries  suffered  by  cattle,  where  its  serv- 
ants have  not  been  negligent  in  any  other  respect  than  in 
the  mere  omission  to  maintain  the  fence.*  The  utmost 
consequence  of  that  neglect  is  to  give  a  tacit  permission 
for  the  entry  of  the  cattle  upon  the  road,  and  to  make  it 
the  duty  of  the  company  to  manage  its  business  in  such 
manner  as  ordinary  care  would  require  where  cattle  may 
lawfully  wander  up  and  down  the  road.     Neither  is  the 

1  Stearns  v.  Old  Colony  R.  Co.,  i  of  the  ablest  lawyers  in  the  state,  who 
Allen,  493.  In  Milliman  v.  Oswego,  would  not  have  failed  to  make  this 
&c.  R.  Co.  (10  Barb.  87),  it  was  held  point,  if  there  had  been  any  thing  in 
that  the  New  York  statute  did  not  ex-  it.  There  was,  moreover,  in  that  case, 
tend  so  far  as  to  give  a  remedy  to  ad-  a  positive  agreement  on  the  part  of 
joining  owners  against  companies  or-  the  adjoining  owner  to  maintain  the 
ganized  before  its  enactment,  which  fences.  And  this  defense,  which  is 
had  paid  such  owner's  damages  in  much  stronger  than  the  mere  fact 
which  the  expense  of  fences,  gates,  etc.,  that  such  owner  was  paid  the  cost  of  a 
had  been  included.  In  Marsh  v.  N.  fence,  was  held  to  be  of  no  avail. 
Y.  &  Erie  R.  Co.  (14  Barb.  364),  the  ^  Georgia,  &c.  R.  Co.  w.  Anderson, 
same  view  was  adopted  by  Brown,  J.,  33  Geo.  1 10.  Where  the  company 
but  opposed  by  Strong,  J.,  and  the  offered  in  evidence  the  record  of  pro- 
cause  was  decided  upon  another  point,  ceedings  by  which  damages  were 
It  is  at  least  certain  that  such  a  de-  assessed  for  the  right  of  way,  and  to 
fense  is  good  only  against  an  adjoin-  show  that  the  cost  of  fencing  was 
ing  owner.  Corwin  v.  N.  Y.  &  Erie  included  in  such  assessment,  it  was 
R.  Co.  (13  N.  Y.  42)  shows  this,  held  to  be  error  to  exclude  such  evi- 
That  was  an  action  against  a  company  dence  (Rockford,  &c.  R.  Co.  v.  Lynch, 
organized  long  before  the  statute  of  67  111.  149). 

fences  was  passed.      This  point  was  '  Toledo,  &c.  R.  Co.  v.  Pence,  71 

not  raised,  because  the  plaintiff  was  III.  174. 

not  an  adjoining  owner;  but  the  case  *  Drake  v.  Phil.  &  Erie  R.  Co.,  51 

was  argued  for  the  defendant  by  one  Penn.  St.  240. 
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company  liable  if  the  owner  of  the  cattle  proximately  con- 
tributed to  the  injury  by  his  fault,^  otherwise  than  by 
merely  allowing  them  to  stray  upon  the  track.  In  Penn- 
sylvania, it  is  further  held  that,  by  allowing  his  cattle  to 
stray  upon  the  track,  the  owner  deprives  himself  of  a  right 
of  action  under  the  contract,  or,  in  effect,  that  the  measure 
of  damages  for  the  breach  of  such  a  contract  is  the  cost  of 
replacing  the  fence,  and  that  such  breach  gives  no  license 
for  the  entry  of  cattle  upon  the  road.^  But  in  Iowa,  the 
opposite  doctrine  is  established,  and  a  railroad  company  is 
liable  to  a  person,  with  whom  it  has  made  such  a  contract, 
for  damage  done  to  his  animals  by  the  negligent  manage- 
ment of  the  trains  or  tracks,  if  the  injured  animals  stray 
upon  the  road  in  consequence  of  the  failure  of  the  com- 
pany to  keep  such  a  fence  as  it  had  agreed  to  maintain.^ 
We  are  of  opinion  that  this  latter  doctrine  is  correct.  The 
object  of  the  contract  for  a  fence  is  clearly  to  keep  cattle 
off  the  track ;  and  the  railroad  company  having  under- 
taken to  effect  this,  the  person  with  whom  such  a  contract 
is  made  has  a  right  to  presume  that  the  company  has  per- 
formed its  duty,  and  may  properly  allow  his  cattle  to  run 
at  large  in  any  place  from  which  they  cannot  stray  upon 
the  railroad,  so  long  as  the  fence  is  maintained.  If,  indeed, 
their  owner  has  actual  or  constructive  notice  of  a  defect  in 
the  fence,  he  ought  to  use  ordinary  care  to  prevent  the 
cattle  from  passing  through  it,  and  should  not  recover  for 
damage  suffered  by  him  which  might  have  been  avoided 
by  the  use  of  such  care.  His  remedy  in  such  case  would 
be  to  recover  for  the  expense  and  trouble  to  which  he  was 
put  in  taking  the  necessary  precautions  to  keep  his  cattle 
from  straying  upon  the  road.  An  agreement  between  the 
company  and  an  adjoining  owner,   by  which  the  former 

1  Joliet,  &c.  R.   Co.  V.  Jones,   20  »  Fernow  v.  Dubuque,  &c.  R.  Co., 
111.  221.                                                          22  Iowa,  528. 

2  Drake  v.  Philadelphia  &  Erie  R. 
Co.,  51  Penn.  St.  240. 
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binds  itself  to  erect  a  part  of  the  fences  and  guards  re- 
quired by  statute,  does  not  waive  the  right  of  the  land- 
owner to  the  full  benefit  of  the  statute/  but  a  covenant  to 
erect  "good  and  sufficient  fences"  is  performed  by  the 
erection  of  such  fences  as  the  statute  requires.^ 

§  442.  Contract  to  fence  road  not  implied.— The  mere  grant 
of  a  right  of  way  to  a  railroad  company  does  not  imply  any 
contract  on  either  side  to  fence  the  road.^  And  such  a 
grant,  made  by  a  municipal  corporation  in  the  form  of  an 
ordinance,  which  requires  the  company  to  maintain  fences 
and  gates,  is  not  a  mere  contract,  but  has  also  the  force  of 
positive  law  within  the  municipal  limits.* 

§  443.  Who  may  enforce  contract  to  fence. — In  Massa- 
chusetts, it  has  been  held  that  an  agreement  by  a  railroad 
company  to  fence  cannot  be  enforced  against  it  by  a  subse- 
quent purchaser  of  the  land.^  In  New  York,  the  statute 
of  1854  provides  a  remedy  against  the  grantees  of  a  per- 
son agreeing  to  fence,  but  does  not  cover  this  case.®  The 
question  is  one  belonging  to  real-estate  law,  rather  than 
to  the  law  of  negligence  ;  and  we  shall  not,  therefore,  pur- 
sue it  further. 

§  444.  Liability  of  company  using  another's  track.— When 
a  railroad  company  runs  its  trains  over  a  track  belonging 
to  another  company,  and  such  track  is  not  properly  fenced, 
the  negligence  of  the  company  owning  the  track  is  to  be 
imputed  to  the  company  running  trains,  and  the  latter  is 
liable,  under  the  statute,  for  injuries  to  animals  caused  by 

1  Poler  V.  N.  Y.  Central  R.  Co.,  16  common  council,  a  company  was  held 
N.  Y.  476 ;  Shepard  v.  Buffalo.  &c.  liable  for  an  injury  to  a  child  which 
R.  Co.,  35  Id.  641  ;  see  White  v.  was  found  to  have  been  caused  by  the 
Concord  R.  Co.,  30  N.  H.  188.  want   of  suitable   gates    (Hayes    v. 

2  Thompson  v.  N.  Y.  &  Harlem  Michigan  Cent.  R.  Co.,  iii  U.  S.  228). 
R.  Co.,  I  Thomp.  &  C.  411.  °  Morss  v.    Boston   &   Maine    R. 

3  Louisville,  &c.  R.  Co.  v.  Milton,  Co.,  2  Cush.  536. 

14  B.  Monr.  75.  «  Stat.  1854,  ch.  282. 

*  Under  such  an  ordinance   of  a 
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its  trains,  in  the  same  manner  as  if  it  owned  the  track.^ 
In  Illinois  and  California,  both  companies  are  held  re- 
sponsible.'* 

§  445.  Liability  of  lessees  of  road. — In  New  York,  by 
express  statute,^  and  in  Vermont,  Wisconsin  and  other 
states,^  by  judicial  construction  of  the  general  fence-laws, 
the  lessee  of  a  railroad  is  liable  for  the  want  of  fences  re- 
quired by  these  laws.  The  lessor  remains  liable,  even  for 
injuries  inflicted  by  trains  of  the  lessee,  if  occurring  through 
a  defect  in  fencing  which  existed  when  the  road  was 
leased,  or  if  it  retains  control  over  the  road  or  the  trains  ; 
or  if  the  statute,  authorizing  the  lease,  provided  that  the 
lessor  should  not  be  relieved  from  any  obligation  in  this 
respect.  But,  in  the  absence  of  any  such  circumstances, 
the  lessor  is  not  liable  for  the  consequences  of  a  failure  on 
the  part  of  the  lessee  to  maintain  the  requisite  fences,  after 
taking  possession  of  the  road  under  a  lease  binding  it  to 
assume  the  duties  of  the  lessor  in  this  respect.''  In  Indi- 
ana  and    Texas,  the  lessor   and   lessee    are   jointly   and 


1  Tracy  w.  Troy,  &c.  R.  Co.,  38  R.  Co.,  54Cal.  645).  In  this  case,  the 
N.  Y.  433 ;  Illinois  Central  R.  Co.  v.  court  was  under  the  misapprehension 
Kanouse,  39  III.  272;  Clement  v.  Can-  that  the  authors  of  this  treatise  were 
field,  28  Verm.  302;  Labussiere  v.  of  the  opinion  that  the  lessor  would 
New  Haven  R.  Co.,  10  Abb.  Pr.  398;  not  be  liable,  but  we  did  not  express 
overruling  Whitney  v.  Atlantic,  &c.  such  an  opinion. 

R.  Co.,  44   Maine,  362;   Wyman    v.  »  N.  Y.  Stat.  1864,  ch.   582,  §  2. 

Penobscot,  &c.  R.  Co..  46    Id.    162;  Any  one  operating  a  railroad  under  a 

Parker   v.    Rensselaer,   &c.    Co.,    16  contract  giving-  him   general   control 

Barb.  315.     This  is  the  settled  rule  in  for  his  own  profit,  is  a  lessee  (Burch- 

MissouriXFarlej  v.  St.  Louis,  &c.  R.  field  v.  Northern  Central  R.  Co.,  57 

Co.,  72  Mo.  338).  Barb.  589). 

2  Toledo,  &c.  R.  Co.  v.  Rumbold,  *  Clement  v.  Canfield,  28  Verm. 
40  111.  143.  In  California,  the  lessor  302;  McCallz/.  Chamberlain,  13  Wise, 
company  was  held  to  be  liable  for  637:  see  Wyman  v.  Penobscot,  &c. 
cattle  killed  by  the  trains  of  the  lessee  R.  Co.,  46  Maine,  162;  Whitney  v. 
company  on  unfenced  portions  of  the  Atlantic,  &c.  R.  Co.,  44  Id.  362. 
lessor's  railroad,  and  the  court  strong-  s  Ditchett  v.  Spu3rten  Duyvil,  &c. 
ly   intimated    that    both    companies  R.  Co.,  67  N.  Y.  425. 

could  be  held  (Fontaine  v.  So.  Pacific 
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severally  liable  by  force  of  statute;^  and  the  same  rule 
has  been  established  in  California  by  judicial  construction.^ 
Under  the  Iowa  Act  of  1868,  where  the  lessor  and  lessee 
both  operate  trains  on  the  same  road,  each  is  liable  only 
for  stock  injured  by  its  trains,  by  reason  of  the  road  being 
unfenced.'  Before  that  act,  the  lessee  was  not  liable  for 
the  want  of  a  fence.* 

§  446.  Liability  of  agents  and  contractors.  -The  statute 
of  Michigan,  like  that  of  New  York,  makes  agents  of 
railroad  companies,  as  well  as  the  companies  themselves, 
responsible  for  injuries  to  cattle  while  the  road  is  un- 
fenced.  Under  this  provision  it  is  held  that  a  contractor 
having  charge  of  the  route,  for  the  purpose  of  building 
the  road,  is  an  agent  of  the  company,  and  liable  for  cattle 
lost  by  his  neglect  to  make  fences  along  the  road,  upon 
taking  possession  of  the  route ;  ^  and  that  a  lessee,  or  a  cor- 
poration operating  the  road  under  a  contract,  is  also  thus 
liable  as  an  agent ;®  and  so  are  trustees,  under  a  mortgage 
for  bondholders,  while  operating  the  road.^  An  engineer 
in  charge  of  the  train  by  which  cattle  are  injured,  is  un- 

'  Fort   Wayne,   &c.   R.    Co.    -u.  so  as  to  release  itself  from  liability  for 

Hinebaugh,  43  Ind.  354;  Indianapolis,  the  acts   and  defaults  of   its  lessee 

&c.  R.  Co.  V.  Solomon,  23   Id.  534.  (Missouri  Pac.  R.    Co.   v.   Dunham, 

Under  the  Indiana  statute,  the  com-  [Tex.]  4  S.  W.  Rep.  472). 
pany  may  be  sued  in  its  own  name,  ^  Fontaine  v.  So.  Pacific  R.  Co., 

though  its  road  be  run  by  a  lessee,  54  Cal.  645. 

assignee,  or  receiver  (Louisville,  &c.  '  Stephens  v.  Davenport,  &c.  R. 

R.  Co.  V.  Cauble,  46   Ind.  277 ;  Mc-  Co.,  36  Iowa,  327. 
Kinney  z/.  Ohio,  &c.  R.  Co.,  22  Id.  99;  *  Liddle  v.  Keokuk,  &c.   R.   Co., 

Ohio,  &c.  R.  Co.  V.  Fitch,  20  Id.  498).  23  Iowa,  378. 

It  is  held,   under  the  Texas  statute,  =  Gardner  v.  Smith,  7  Mich.  410. 

that  where  the  railroad  was  owned  by  '  Bay  City,  &c.  R.  Co.  v.  Austin, 

one  company,  and  leased  to  another,  21  Mich.  390. 

without  special    authority   from    the  '  Jones  v.  Seligman,  81  N.  Y.  190. 

state,  both  companies  are  liable  to  the  The  appointment  of  a  receiver  of  the 

owner  of  the  stock ;  the  one  because  road  does  not  relieve   the  company 

of  its  actual  operation  of   the  road,  from  the  duty  and  liability  created  by 

and  the  other  because  it  could  not,  the    statute    (Ohio,   &c.    R.   Co.    v. 

without  permission  of  the  legislature.  Fitch,    20    Ind.    498;    McKinney  w. 

transfer  its  franchise  even  temporarily  Ohio,  &c.  R.  Co.,  22  Id.  99). 
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doubtedly  within  this  provision.^  But  we  have  no  doubt 
that  only  those  agents  who  are  actually  concerned  in  pro- 
ducing the  injury  are  liable  under  such  a  statute.  It  can- 
not be  so  construed  as  to  hold  an  engineer  on  one  train 
responsible  for  an  injury  inflicted  by  another  train.  Inde- 
pendent of  statute,  it  is  likely  that  an  engineer  would  be 
liable  for  an  injury  caused  by  his  own  negligence,  in  any 
case  in  which  his  company  would  be  liable.^ 

§  447.  Who  may  claim  benefit  of  statute.— Most  of  the 
statutes  concerning  fences  are  enacted  for  the  benefit  of 
the  owners  of  animals  escaping  upon  the  track,  and  not 
for  the  protection  of  passengers  in  the  railroad  trains,®  or 
of  the  servants  of  a  railroad  company  employed  on  such 
trains;*  nor  to  protect  children  from  straying  upon  the. 
track.^     Therefore,  in  an  action  by  any  such  person  against 


'  Under  a  statute  which  declares 
a  railway  corporation  and  its  agents 
liable  for  all  damages  which  shall  be 
done,  by  its  agents  or  engines,  to 
cattle,  etc.,  before  the  erection  of 
division  fences  and  cattle-guards,  an 
engineer,  and  a  fireman  who  was  the 
servant  of  the  engineer,  may  be  charge- 
able severally,  or  jointly  with  the  cor- 
poration (Suydam  v.  Moore,  8  Barb. 
358).  And  see  Corwin  v.  N.  Y.  & 
Erie  R.  Co.,  13  N.  Y.  42.  So  held 
under  the  Vermont  statute  (St.  Johns- 
bury,  &c.  R.  Co.  V.  Hunt.  [Verm.]  7 
Atl.  Rep.  277). 

'  See  Vandegrift  v.  Rediker,  22  N. 
J.  Law,  185.  See  Fort  Wayne,  &c. 
R.  Co.  V.  Hinebaugh,  43  Ind.  354. 

'  Buxton  V.  Northeastern  R.  Co., 
L.  R.  3  Q.  B.  549.  In  Dean  v.  Sul- 
livan R.  Co.  (22  N.  H.  316),  Bell,  J., 
intimated  an  opinion  that,  by  analogy  to 
the  principle  upon  which  the  proprie- 
tors of  roads  and  bridges  are  bound 
to  provide  safeguards  for  dangerous 
places,  a  railroad  company  may  be 
bound    to    provide    such    fences    as 


would  prevent  any  danger  to  travelers 
from  animals  escaping  upon  the  track. 
And  so  it  has  been  since  adjudged 
(Lackawanna,  &c.  R.  Co.  v.  Chene- 
with,  52  Penn.  St.  382).  But  this  is 
not  founded  upon  these  statutes. 

'  Langlois  v.  Buffalo,  &c.  R.  Co., 
19  Barb.  364. 

°  The  Iowa  statute  imposes  no  ab- 
solute duty  upon  a  company  to  fence 
its  track,  but  only  subjects  it  to  a  cer- 
tain liability  for  injury  to  stock  caused 
by  a  failure  so  to  fence.  A  company 
is  not  liable,  under  the  statute,  for  an 
injury  to  a  child  caused  by  the  absence 
of  a  fence  (Walkenhauer  v.  Chicago, 
&c.  R.  Co.,  17  Fed.  Rep.  136) ;  and  in 
a  similar  case,  the  company  was  held 
not  to  be  liable  under  the  Minnesota 
statute  (Fitzgerald  v.  St.  Paul,  &c.  R. 
Co.,  29  Minn.  336).  But  under  the 
Michigan  statute,  where  the  person 
injured  was  a  child  two  and  a  half 
years  old,  evidence  that  the  railroad 
was  not  fenced  at  the  place  of  the 
accident  was  held  properly  admitted, 
and  the  charge  that  "  the  defendant  is 
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a  railroad  company,  upon  an  injury  caused  by  cattle  com- 
ing out  upon  an  unfenced  portion  of  the  road,  these  stat- 
utes cannot  be  referred  to  as  any  test  or  measure  of  the 
company's  obligation,  or  as  any  evidence  of  its  negligence. 
But  they  do  apply  to  a  person  injured  while  lawfully  riding 
or  driving  a  horse  which  gets  upon  the  track  by  reason  of 
an  insufficient  fence.^ 

§  448.  For  what  injuries  is  company  liable. — In  New 
York,  Illinois,  Wisconsin,  Indiana,  Missouri,  and  perhaps 
other  states,  railroad  companies  are  liable,  under  the 
fencing  statutes,  only  for  injuries  done  to  animals,  and  not 
for  any  done  by  animals,  nor  ev^en  for  injuries  suffered  by 
animals  otherwise  than  by  some  affirmative  act  of  the 
"engines  or  agents"  of  such  companies.  A  railroad  com- 
pany cannot,  therefore,  be  held  responsible,  by  virtue  of 
these  statutes,  for  an  injury  inflicted  by  an  animal  upon 
itself,  though  caused  by  its  entanglement  in  the  works  of 
the  road,  as  by  falling  into  a  bridge,  trestle  or  well.^     It 

not  required  to  fence  its  road  at  com-  is  to  keep  people  from  danger  on  its 

mon  law,  and  under  our  statute  it  is  own  premises,  and  not  from  danger 

only  compelled  to  do  so  to  prevent  on  t^e  premises  of  others, 
cattle  or  other  animals  from  getting  ^  Hynes  v.  San  Francisco,  &c.  R. 

on  the  road,"  was  held  properly  re-  Co.,  65  Cal.  316. 

fused.     The   road  is   required   to  be  ^  Plaintiff's  horse  went  through  a 

fenced  for  the  protection  of  children  gap  in  the  railroad  fence  on  to  the 

as  well  as  to  protect  "cattle  and  other  track,  and  ran  along  the  track  until  it 

animals "  (Keyser  v.  Chicago,  &c.  R.  fell  into  a  bridge  and  broke  its  legs. 

Co.  [Mich.]  33  N.  W.  Rep.  867).     In  Held,  the   company  was   not   liable; 

Morressey  v.  Providence,  &c.  R.  Co.  and  the  court  said  that  the  language 

([R.    I.]   3   Atl.    Rep.  10),  plaintiff,  a  of  the  statute  "clearly  requires  some 

child  about  four  years  old,  living  on  action  on  the  part  of  the  company  to 

line  of  a  railroad,  strayed  across  the  produce  the  injury,  either  by  mechani- 

tracks  in  front  of  his  house  to  the  cal  or  other  agents  of  its  own,  and,  in 

opposite   side,    where    there   was   no  our  judgment,  excludes   the   idea  of 

fence,    although    it    was    defendant's  liabihty  for  injuries  which  the  cattle 

duty  to  maintain  one  there;  thence  in-  may  do  to  themselves  by  straying  on 

to  land  adjoining,  where  he  fell  into  a  the  track.     The  word  agent,  of  itself, 

ditch  of  water,  receiving  injury.    Held,  implies  an  actor.     In  the  present  case, 

the  injury  was  not  the  result  of  any  whatever  action  produced  the  injury 

breach  of  duty  the  company  owed  the  was  that  of  the  colt  in  running  on  the 

plaintiff.     The  duty  of  the  company  bridge,  or  of  the  plaintiff"  himself  in 
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has  further  been  held,  in  Indiana  and  Missouri,  that  there 
is  no  statutory  Hability  for  injuries  which  are  the  result  of 
fright,  so  long  as  the  animal  is  not  actually  touched  by  any 
part  of  a  train.^  This,  we  think,  is  at  least  open  to  much 
consideration.  Where,  as  in  Minnesota,  Michigan,  Iowa, 
Kansas  and  Texas,  railroad  companies  are  made  responsible 
for  all  damages  sustained  in  consequence  of  their  neglect 
to  fence,  these  narrow  rules  have  no  application,  and  the 
companies  are  liable  for  injuries  suffered  by  animals 
through  fright,''  and  also  for  injuries  to  the  land  or  crops 
of  adjoining  owners,  through  the  entrance  of  cattle  stray- 
ing over  an  unfenced  railroad.^ 


driving  him  there  in  the  effort  to  re- 
capture him  (Knight  v.  N.  Y ,  Lake 
Erie,  &c.  R.  Co.,  99  N.  Y.  25).  The 
company  is  not  Hable  where  cattle  got 
through  a  defective  fence  and  were 
drowned  in  an  unenclosed  well 
situated  on  the  company's  right  of 
way  (Hughes  v.  Hannibal,  &c.  R.  Co., 
66  Mo.  325) ;  nor  where  a  horse  getting 
on  the  track  through  a  defective  fence, 
and  frightened  by  the  whistle  and  bell- 
ringing,  ran  into  the  company's  wire 
fence  (Indiana,  &c.  R.  Co.  v.  Schertz, 
12  Bradwell,  304);  nor  where  a  horse 
was  killed  by  the  servants  of  the  com- 
pany in  an  attempt  to  extricate  it 
from  a  trestle  into  which  it  had  fallen 
(Seibert  v.  Missouri,  &c.  R.  Co.,  72 
Mo.  565). 

^  The  company  was  held  not  liable 
where  a  colt,  frightened  by  a  train, 
ran  from  an  adjoining  field  upon  the 
track,  which  was  not  properly  fenced, 
and  there  broke  its  leg  between  the 
bars  of  a  cow-pit  (Ohio,  &c.  R.  Co.  v. 
Cole,  41  Ind.  331 ;  following  Peru.  &c. 
R.  Co.  V.  Hasket,  10  Id.  409,  where 
the  court  said  that  in  order  to  make 
the  company  liable  "it  must  be  proven 
that  there  was  an  actual  collision  be- 
tween the  locomotive,  cars  or  other 
carriages  of  the  company  with  the 


animal  injured ").  Precisely  to  the 
same  effect  are  Indianapolis,  &c.  R. 
Co.  V.  McBrown,  46  Ind.  229;  Balti- 
more, &c.  R.  Co.  V.  Thomas,  60  Id. 
107.  So  in  Missouri,  the  company  was 
held  not  liable  where  plaintiff's  horses 
got  upon  the  track  where  it  was  not 
fenced,  and,  being  frightened  by  the 
train,  hurt  themselves  by  jumping  off 
the  track  (Lafferty  v.  Hannibal,  &c. 
R.  Co.,  44  Mo.  291). 

^  In  Minnesota,  where  a  railroad 
company  is  made  "  liable  for  all  dam- 
ages sustained  by  any  person  in  con- 
sequence" of  the  neglect  to  fence,  it 
was  held  liable  for  an  injury  to  a  horse 
which  got  upon  the  track  through  an 
unfenced  gate-opening,  and  then,  be- 
ing frightened  by  the  noise  of  a  hand- 
car, ran  against  a  wire  fence  erected 
by  the  company  (Maher  v.  Winona, 
&c.  R.  Co.,  31  Minn.  401). 

'  Pound  V.  Port  Huron,  &c.  R. 
Co.,  54  Mich.  13;  St.  Louis,  &c.  R. 
Co.  V.  Sharp,  27  Kans.  134;  Houston, 
&c.  R.  Co.  V.  Adams,  63  Tex.  200; 
Donald  v.  St.  Louis,  .&c.  R.  Co.,  44 
Iowa,  157.  In  Missouri,  the  statute 
awarding  double  damages  was  held 
not  to  apply  where  cattle  from  a 
wrecked  train  were  necessarily,  for  a 
few  minutes,   turned  into   plaintiff's 
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§  449-  To  whom  company  is  liable.— The  benefit  of  the 
American  statutes  is,  generally,  not  confined  to  owners  or 
occupants  of  land  immediately  adjoining  a  railroad,  but 
extends  to  all  owners  of  animals,^  In  Vermont  and  New 
Hampshire,  under  peculiar  statutes,  it  is  held  that  the 
owner  of  cattle  which  are  unlawfully  on  the  land  adjoin- 
ing a  railroad,  cannot  recover  under  the  statute  for  injuries 
suffered  by  reason  of  their  escape  through  a  defective 
fence  upon  the  road,^  and  in  Missouri  he  cannot  recover 
if  his  cattle  have  broken  through  a  sufficient  fence  shut- 
ting out  his  land  from  the  railroad,  even  though  it  were 
not  a  railroad  fence.^     In  England,  Canada,  New  Hamp- 


field,  and  injured  his  crops  (Grau  v. 
St.  Louis,  &c.  R.  Co.,  54  Mo.  240). 

^  So  held  in  New  York  (Corwm  v. 
N.  Y.  &  Erie  R.  Co.  13  N.  Y.  42); 
Indiana  (New  Albany,  &c.  R.i  Co.  v. 
Aston,  13  Ind.  545;  Indianapolis,  &c. 
R.  Co.  V.  Meek,  10  Id.  502);  Ohio, 
both  under  the  statute  of  1859 
(Marietta,  &c.  R.  Co.  v.   Stephenson, 

24  Ohio  St.  48);  and  of  1874  (Pitts- 
burgh, &c.  R.  Co.  V.  Allen,  40  Ohio 
St.  206) ;  Missouri  (Kaes  v.  Mo. 
Pacific  R.  Co.,  6  Mo.  App.  397); 
Wisconsin  (Laude  v.  Chicago,  &c.  R. 

Co.,  33  Wise.  640;  see  Veerhusen  v. 
Chicago,  &c.  R.  Co.,  53  Id  689) ;  Kan- 
sas (Mo.  Pacific  R.  Co.  v.  Roads,  33 
Kans.  640;  see  Sherman  ^i.  Anderson, 
27  Kans.  333).  In  Pennsylvania,  a 
special  act  for  the  protection  of  far- 
mers and  owners  of  cattle,  along  the 
line  of  railroads  is  held  to  apply  to 
cattle  pastured  on  land  near  to,  but 
not  adjoining,  the  railroad  (Dunkirk, 
&c.   R.  Co.  V.    Mead,   90  Penn.   St. 

454). 

s  Jackson  v.  Rutland,  &c.  R.  Co., 

25  Verm.  150;  Morse  z/.  Rutland,  &c. 
R.  Co.,  27  Id.  49 ;  Mayberry  v.  Con- 
cord R.  Co.,  47  N.  H.  391 ;  Giles  v. 
Boston,  &c.  R.  Co.,  55  Id.  552;  Corn- 

VoL.  11—15 


wall  V.  Sullivan  R.  Co.  28  Id.  161. 
In  that  case,  the  railroad  company 
itself  owned  a  piece  of  land  adjoining 
the  track, which  was  not  fenced,  either 
from  the  track  or  from  the  plaintiff's 
land  on  the  other  side.  The  plaintifiPs 
cattle  strayed  through  the  company's 
land  upon  the  track,  where  they  were 
killed.  It  was  held  that  the  plaintiff 
could  not  recover  for  their  loss.  This 
decision  was  made  under  a  peculiar 
statute.  The  Vermont  decisions  were 
made  under  a  special  charter,  simply 
requiring  the  railroad  to  maintain  a 
sufficient  fence. 

^  Plaintiff's  steer  got  iyto  the  field 
of  one  Couger,  without  any  evidence 
to  show  how,  and  thence  on  to  the 
track  through  a  gap  in  the  railroad 
fence,  left  open  by  Couger  for  his  own 
accommodation  with  the  company's 
consent.  In  reversing  judgment  for 
plaintiff,  the  court  said:  "The  duty  of 
fencing  the  sides  of  their  roads  through 
inclosed  and  cultivated  fields  is  im- 
posed upon  railroad  companies  for 
the  benefit  of  the  owner  of  sach.  fields. 
.  .  .  If,  by  an  arrangement  be- 
tween the  company  and  the  owner  of 
an  inclosed  or  cultivated  field,  the 
company  are  relieved  of  the  duty  of 
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shire  and  Massachusetts,  the  statutes  are  confined  to  the 
benefit  of  adjoining  owners  or  occupants.^  And,  there- 
fore, while  the  negligence  of  the  adjoining  owner  in  per- 
mitting his  cattle  to  stray  upon  a  highway,  crossing  the 
road,  is  no  defense  to  his  action,**  a  railroad  company  is 
not  liable  to  any  one  for  a  failure  to  fence  out  cattle  stray- 
ing upon  a  highway  running^  next  to  and  parallel  with  the 
railroad.*  But  the  company  is  bound  to  fence  out  cattle 
lawfully  upon  the  highway.*  Under  the  English  statute 
which  requires  railway  companies  to  keep  a  gate  closed 
where  the  road  crosses  a  highway,  they  are  liable,  if  they 
leave  the  gate  open,  for  cattle  killed  by  getting  on  the 
track  in  consequence,  without  reference  to  whether  such 
cattle  were,  as  between  their  owners  and  the  public,  law- 
fully on  the  highway.* 


building  the  fences,  they  omit  to  do 
so  at  their  peril  if  the  field  be  not  in- 
closed with  a  lawful  fence,  and  cattle 
get  into  the  field,  and  from  the  field 
go  upon  the  road,  and  are  killed  by  a 
passing  train.  If  the  field  is  sufficiently 
inclosed,  that  is  all  the  protection 
that  strangers  are  entitled  to,  and  as 
to  their  stocky  additional  fences  along 
the  sides  of  the  road  are  not  necessary, 
nor  are  they  required  by  the  statute  ; 
for  as  to  them,  the  sides  of  the  road 
are  already  fenced  by  the  fences  in- 
closing the  field  "  (Berry  v.  St.  Louis, 
&c.  R.  Co.,  65  Mo.  172).  This 
decision  was  followed  in  another  case 
where  plaintiff's  breachy  cattle  got  over 
a  fence  which  was  not  proved  to  be 
not  lawful,  on  to  the  land  of  an 
owner  adjoining  the  railroad,  and 
thence  through  a  gate  left  open  by 
such  owner  on  to  the  track  (Harring- 
ton V.  Chicago,  &c.  R.  Co.,  71  Mo. 

384). 

'  Ricketts  v.  East    India  Docks, 
&c.  R.  Co.,  12  C.  B.  160;  Towns  v. 


Cheshire  R.  Co.  21  N.  H.  363;  Eames 
V.  Salem,  &c.  R.  Co.,  98  Mass.  560; 
Dolrey  v.  Ontario,  &c.  R.  Co.,  n 
Upper  Canada  [Q.  B.],  600;  Gillis  v. 
Great  Western  R.  Co.,  12  Id.  427 ;  Wil- 
son V.  Northern  R.  Co.,  28  Id.  274. 
But  one  whose  animal  is  in  a  field  ad- 
joining the  railroad,  by  license  of  the 
occupier,  is  himself  an  occupier 
(Dawson  v.  Midland  R.  Co.,  L.  R.  8 
Exch.  8). 

2  Fawcett  v.  York  &  North  Mid- 
land R.  Co.,  l6  Q.  B.  610. 

»  Manchester,  &c.  R.  Co.  v.  Wallis, 
14  C.  B.  213. 

*  Therefore,  where  a  colt,  while 
driven  along  a  highway  by  the  own- 
er's servant,  escaped  upon  a  railroad 
through  a  gate  negligently  left  open 
by  the  company's  servants,  and  was 
killed  by  a  passing  train,  the  company 
was  held  responsible  (Midland  R.  Co. 
V.  Daykin,  17  C.  B.  126). 

5  Fawcett  v.  York  &  North  Mid- 
land R.  Co.,  16  Q.  B.  610. 
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§  450.  Notice  of  defect  should  be  given.— After  a  proper 
fence  has  been  erected,  it  is  the  duty  of  every  person  in- 
terested in  its  maintenance  to  make  reasonable  eflforts  to 
give  notice  to  the  railroad  company  of  any  defects  in  it 
which  may  come  under  his  actual  notice ;  and  if  he  fails 
to  do  so,  he  cannot  recover  any  damage  which  he  may 
sustain  by  reason  of  such  defect,^  unless  it  was  known  to 
some  agent  of  the  company  whose  duty  it  was  to  com- 
municate information  of  the  fact  to  the  officers  having 
charge  of  such  matters.*     But  he  is  under  no  obligation  to 


»  In  Poler  v.  N.  Y.  Central  R.  Co. 
(i6  N.  Y.  476),  Selden,  J.,  says: 
"  There  is  no  doubt  that  although  the 
statute  imposes  upon  the  railroad 
company  the  absolute  duty  of  main- 
taining fences,  gates,  &c.,  yet  a  duty 
in  this  respect  also  devolves  upon  the 
proprietors  along  the  road.  They 
have  no  right  quietly  to  fold  their  arms 
and  voluntarily  to  permit  their  cattle 
to  stray  upon  the  railroad  track, 
through  the  known  insufficiency  of 
the  fences  which  the  corporation  are 
bound  to  maintain.  As  it  would  be 
impracticable  for  the  railroad  company 
to  keep  a  constant  watch  of  every  gate 
and  every  rod  of  fence  along  the  line 
of  its  road,  it  is  but  reasonable  to  re- 
quire of  the  proprietors,  when  defects 
have  actually  come  to  their  knowledge, 
to  make  suitable  efforts  to  apprise  the 
company  of  such  defects.  In  enforc- 
ing this  rule,  however,  upon  proprie- 
tors, care  should  be  taken  not  to 
exempt  the  company,  upon  which  the 
primary  duty  rests,  from  its  due  share 
of  responsibility.  It  will  be  found  im- 
possible to  define  with  precision  the 
relative  obligation  of  the  parties  in 
this  respect,  and  it  must  result  in  most 
cases  in  a  question  to  be  addressed  to 
the  sound  discretion  of  a  jury."  In 
that  case,  however,  it  was  held  that 
the  plaintiff  was   not  in  fault  in  this 


respect,  and  the  cause  was  really 
decided  upon  another  point.  The 
rule  in  the  text  is  well  settled  in 
Illinois  (Chicago,  &c.  R.  Co.  v.  Seirer, 
60  111.  295).  Plaintiff's  cow  escaped 
through  a  fence  erected  by  defendant, 
got  on  the  track  and  was  killed.  About 
two  months  before,  two  of  the  upper 
planks  of  a  panel  of  the  fence  had  been 
sawed  off,  and  plaintiff  had  repaired  it 
himself.  It  did  not  appear  that  de- 
fendant had  any  notice  of  the  facts. 
Held,  defendant  was  not  liable  for  in- 
juries to  stock  occasioned  by  defects 
in  a  fence  erected  by  it,  originally 
sufficient,  unless  it  had  notice  of  the 
defects,  or  might  have  known  them  if 
it  had  used  due  care  in  maintaining 
the  fence  (Vinyard  v.  St.  Louis,  &c. 
R.  Co.,  80  Mo.  92;  and  see  Fitterling 
V.  Mo.  Pacific  R.  Co.,  79  Mo.  504). 

2  An  instruction  to  the  jury  that 
the  mere  fact  that  hands  working  in  a 
gravel  pit  for  the  company  had  notice 
of  the  defect,  would  not  bind  the  com- 
pany, but  that  notice,  to  be  binding, 
must  be  proved  to  have  come  to  some 
person  or  agent  connected  with  the 
keeping  or  repair  of  fences,  Held,  pro- 
perly refused  (Indianapolis,  &c.  R. 
Co.  V.  Truitt,  24  Ind.  162).  There  is 
no  doubt  about  the  company's  liabil- 
ity, if  it  has  had  a  reasonable  oppor- 
tunity to    discover  the  defects    (see 
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inspect  the  fence  for  the  purpose  of  finding  out  defects. 
He  has  a  right  to  rely  upon  the  company's  performance 
of  its  duty.^ 

§  451.  Owner's  contributory  negligence.— As  a  general 
proposition,  the  contributory  negligence  of  a  cattle-owner, 
in  allowing  his  cattle  to  stray  upon  a  railroad  which  is  not 
fenced  as  required  by  law,  is  no  defense  to  an  action  under 
the  fence-law  of  New  York  or  any  similar  statute."     The 


Mayfield  v.  St.  Louis,  &c.  R.  Co., 
[Mo.]  3  So.  W.  Rep.  301  ;  Cleveland, 
&c.  R.  Co.  V.  Scudder,  40  Ohio  St. 
173;  Dunn  V.  Chicago,  &c.  R.  Co.,  58 
Iowa,  674). 

1  Pittsburgh,  &c.  R.  Co.  v.  Smith, 
38  Ohio  St.  410.  Whether  the  rule 
above  stated,  as  to  notice,  prevails  in 
Ohio,  query? 

'  Ante,  §  421  ;  Shepard  v.  Buffalo, 
&c.  R.  Co..  35  N.  Y.  641;  Corwin  v. 
N.Y.  &  Erie  R.Co.,13  N.Y.  42;  Sheaf 
V.  Utica,  &c.  R.  Co.,  2  Thomp.  &  C. 
388.  So  held,  as  to  adjacent  owners 
only  (Mead  v.  Burlington,  &c.  R.  Co., 
52  Verm.  278;  Cressey  w.  Northern  R. 
Co.,  59  N.  H.  564).  In  Ohio,  the 
owner  of  hogs  continued  to  pasture 
them  in  his  field  with  knowledge  that 
the  railroad  fence  was  defective ;  and 
the  company  was  held  liable,  having 
had  reasonable  opportunity  to  know 
of  the  defects  (Cleveland,  &c.  R.  Co. 
V.  Scudder,  40  Ohio  St.  173).  Under 
the  Ohio  statute  of  1859,  where  rail- 
road fences  formed  the  boundary  of 
inclosed  fields  they  were  of  the  char- 
acter oi  partition  fences,  as  between 
the  company  and  an  adjacent  land- 
owner, and  if  such  owner  turned  his 
cattle  into  an  adjoining  field  knowing 
such  fence  to  be  insufficient,  he  could 
not  recover  for  a  loss  (Dayton,  &c.  R. 
Co.  V.  Miami  Infirmary,  32  Ohio  St. 
566;  Sandusky,  &c.  R.  Co.  v.  Sloan, 
27  Id.  341).     But  if  the  fence  was  not 


of  the  character  of  a  partition  fence,  he 
could  recover  (Cleveland,  &c.  R.  Co. 
V.  Scudder,  40  Ohio  St.  173;  Pitts- 
burgh, &c.  R.  Co.  V.  Smith,  38  Id. 
410).  In  Indiana,  it  is  held  that  in  an 
action  under  the  statute  for  the  killing 
of  stock,  the  complaint  need  not  allege 
that  there  was  no  negligence  on  the 
part  of  plaintiff  (Jeffersonville,  &c.  R. 
Co.  V.  Lyon,  55  Ind.  477).  It  is  enough 
to  allege  that  the  road  was  not  fenced 
according  to  law  (Jeffersonville,  &c. 
R.  Co.  V.  Underhill,  40  Ind.  229),  but 
in  an  action  at  common  law  for  the 
cause  of  negligence,  there  must  be 
such  an  allegation  (Indianapolis,  &c. 
R.  Co.  V.  Robinson,  35  Ind.  380).  In 
Minnesota,  merely  allowing  cattle  to 
run  at  large  is  not  such  contributory 
negligence  as  will  defeat  a  recovery 
under  the  statute  (Watier  v.  Chicago, 
&c.  R.  Co.,  31  Minn.  91).  In  Nebraska, 
the  negligence  of  the  owner  of  horses 
in  not  hitching  them,  whereby  they 
ran  upon  the  track,  is  no  defense  to 
the  company  which  had  not  fenced 
its  road  (Burlingfton,  &c.  R.  Co.  v. 
Webb,  19  Neb.  215;  Burlington, 
&c.  R.  Co.  V.  Franzen,  15  Neb. 
365 ;  Burlington,  &c.  R.  Co.  v.  Brink- 
man,  14  Neb.  70).  In  the  last  case, 
the  road  was  unfenced,  and  the  com- 
pany was  held  liable  for  the  killing  of 
cattle,  which  were  straying  in  the  night- 
time, though  such  running  at  large 
was  prohibited  by  statute.     Plaintiff 
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owner  of  cattle  is  not  necessarily  deprived  of  the  benefit 
of  the  statute,  by  his  turning  cattle  into  a  field  of  his  own, 
or  one  which  he  has  a  common  right  to  use,  adjoining  the 
railroad,  although  he  knows  it  to  be  insufficiently  fenced 
or  not  fenced  at  all.^     He  is  not  bound  to  forego  the  use  of 


need  not  prove  negligence  on  the  part 
of  the  company  unless  it  had  its  road 
and  track  fenced,  if  it  be  not  unlawful 
to  fence  at  that  place  (Texas,  &c.  R. 
Co.  V.  Mitchell,  2  Tex.  App.  Civ.  Cas., 
§  374). 

»  Shepard  v.  Buffalo,  &c.  R.   Co., 
35  N.  Y.   641  ;  Jeffersonville,  &c.  R. 
Co.  V.  Nichols,  30  Ind.  321 ;  Gardner 
V.  Smith,  7  Mich.  410;  Kuhn  v.   Chi- 
cago, &c.  R.  Co.,  42  Iowa,  420;  Mc- 
Coy V.  California,  &c.  R.  Co.,  40  Cal. 
532;  Wilder  v.  Maine  Central  R.  Co., 
65  Me.  332 ;  Cleveland,  &c.  R.  Co.  v. 
Scudder,  40  Ohio  St.  173;  Pittsburgh, 
&c.    R.    Co.   V.    Smith,   38    Id.   410; 
Davis  V.    Hannibal,    &c.   R.  Co.,  19 
Mo.   App.  425.    See  Macon,  &c.  R. 
Co.  V.  Baber,  42  Geo.  300.     In  Ver- 
mont, however,  it  has  been  held  that 
where  (as  is  the  case  in  that  state)  the 
law  requires  owners  of  cattle  to  keep 
them  inclosed,  and  railroad  companies 
to   fence    their    lines,    if   the   owner, 
knowing  a  railway  to  be   unfenced, 
permits  his  cattle  to  run  in  the  high- 
way, knowing  that  there  is  no  obstruc- 
tion to  their  passing  from  thence  upon 
the  railroad  track,  he  is  guilty  of  the 
same  degree  of  negligence  as  that  of 
the  corporation,  and  he  cannot  recover 
if  it  appears  that  the  company  was  not 
negligent  in   the  management  of  the 
train  at  the  time  of  the  injury  (Trow  v, 
Vermont  Central  R.   Co.,  24  Verm. 
487).     And  in  Indiana,  the  owner  of 
a  blind  horse  having  turned  it  loose 
upon   a   common    adjoining  the    un- 
fenced track  of  a  railroad,  it  was  held 
that  he  could  not  recover  for  damage 
done  to  the  horse  by  a  passing  train 


(Knight  V.  Toledo,  &c.  R.  Co.,  24 
Ind.  402).  So  held,  also,  where  the 
owner  turned  out  his  horses  with 
blind-bridles  on  (St.  Louis,  &c.  R. 
Co.  V.  Todd,  36  111.  409).  In  Vermont, 
the  obligation  upon  railroad  com- 
panies to  build  a  fence,  only  extends 
to  the  owner  or  rightful  occupier  of 
adjoining  fields,  and  not  to  mere 
trespassers  therein  (Bemis  v.  Connecti- 
cut, &c.  R.  Co.,  42  Verm.  375;  see  also 
Jackson  v.  Rutland,  &c.  R,  Co.,  25  Id. 
150;  Morse  7/.  Same,  27  Id.  49).  On 
this  point  the  Iowa  court,  referring  to 
requests  to  charge  which  had  been  re- 
fused, said:  "The  proposition  of  law 
which  they  embrace  is  that  if  plain- 
tiff knew  the  crossing  was  dangerous 
and  that  his  cattle  frequented  it,  he 
was  guilty  of  contributory  negligence, 
in  permitting  his  cattle  to  run  at 
large  unattended,  and  cannot  recover. 
The  plaintiff  had  the  legal  right  to 
permit  his  cattle  to  run  at  large.  On 
doing  so,  he  ran  the  risk  of  all  injuries 
not  resulting  from  defendant's  negli- 
gence. But  he  had  a  right  to  expect 
and  demand  that  the  railroad  com- 
pany, both  in  the  construction  of  pub- 
lic crossings,  and  in  the  operation  of 
its  trains,  would  exercise  ordinary  care 
to  prevent  injury  to  his  property. 
The  exercise  of  a  mere  legal  right 
surely  cannot  be  negligence.  Nor 
can  the  railroad  company  by  the  neg- 
lect of  Its  duty  abridge  the  legal  rights 
of  the  public.  If  it  is  negligence  for 
the  farmer,  who  knows  that  his 
cattle  frequent  a  dangerous  crossing, 
to  permit  them  to  run  at  large  un- 
attended,  then  the  railroad  company 
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his  property  in  consequence  of  the  company's  negligence. 
The  fact  that  the  plaintiff  was  employed  by  the  company 
to  build  the  fence  which  has  proved  defective,*  or  that  he 
built  it  of  his  own  accord,^  is  no  defense.  But  the  owner 
of  cattle,  who  allows  them  to  stray,  may  sometimes  fail  to 
recover  their  loss  from  a  railroad  company,  through  the 
negligence  of  other  persons.  Thus  if  cattle  are  allowed 
to  stray  upon  premises  adjoining  a  railroad  properly  fenced, 
and  the  owner  of  that  land  carelessly  leaves  open  a  gate  lead- 
ing to  the  railroad,  through  which  the  cattle  stray  upon 
the  track,  the  owner  of  the  cattle  cannot  recover  for  injuries 
suffered  by  them  while  thus  upon  the  track.*  Here,  how- 
ever, the  company  was  not  really  in  fault ;  and  the  issue  of 
contributory  negligence  is  not  perhaps  involved.  Where 
the  fence  is  carried  away  by  a  cause  beyond  the  control  of 


may,  by  constructing  its  crossings  in 
a  notoriously  dangerous  manner,  com- 
pel farmers  in  the  vicinity  to  restrain 
their  cattle  within  inclosures,  and  then 
deprive  them  of  the  right  which  the 
law  gives  to  permit  them  to  run  at 
large  (Kuhn  v.  Chicago,  &c.  R.  Co., 
42  Iowa,  420). 

'  Norris  V.  Androscoggin  R.  Co., 
39  Maine,  273;  Illinois  Central  R. 
Co.  V.  Swearingen,  33  111.  289.  But 
where  a  bar  was  placed  in  a  particular 
manner  at  the  request  of  the  owner  of 
cattle,  which  escaped  upon  the  track 
in  consequence  of  an  error  in  the 
mode  of  placing  the  bar,  it  was  held 
that  he  could  not  recover  (Enright  v. 
San  Francisco,  &c.  R.  Co.,  33  Cal. 
230). 

*  Plaintiff  owing  lands  adjoining  a 
railroad,  verbally  requested  the  com- 
pany to  erect  a  fence,  but  it  was  not 
done;  whereupon  he  put  up  a  slash 
fence  himself;  and  his  cattle  escaping 
through  a  defect  in  it,  got  on  the  rail- 
road   track  and  were  killed.    Held, 


that  the  company  were  liable  and 
plaintiff  was  not  debarred  from  recov- 
ering because  he  erected  an  insufficient 
fence  himself  (Wilson  v.  Ontario,  &c. 
R.  Co.,  12  Upper  Canada  [Q.  B.], 

463). 

'  Indianapolis,  &c.  R.  Co.  v. 
Shimer,  17  Ind.  295;  Ellis  v.  South- 
western R.  Co.,  2  Hurlst.  &  N.  424. 
In  the  last  case,  the  railroad  company 
had  put  up  gates  with  locks,  and 
furnished  plaintiff  with  a  key,  which 
he  lost,  and  his  servants  afterward 
fastened  the  gates  with  bits  of 
wood,  which  were  taken  out  by  some 
stranger,  and  the  gates  left  open. 
Some  colts  of  the  plaintiff  strayed 
through,  and  were  killed  by  a  passing 
train.  It  was  held  to  be  a  question 
for  the  jury  whether  the  plaintiff,  was 
not  a  contributor  to  his  own  injury, 
and  they  having  found  for  the  defen- 
dant on  that  issue,  the  court  sus- 
tained the  verdict.  And  see  Illinois 
Central  R.  Co.  v.  McKee,  43  111. 
119. 


231  RAILROAD    COLLISIONS    WITH    ANIMALS.  [§  452 

the  company,  one  who  leaves  his  cattle  in  the  adjoining 
field,  either  after  the  actual  destruction  of  the  fence,  and 
before  the  company  has  had  reasonable  time  to  repair  it, 
or  after  it  is  manifest  to  a  reasonable  man  that  it  will  be 
thus  destroyed,  cannot  recover  if  the  cattle  stray  upon  the 
track.^  There  are  decisions  in  Indiana  ^  which,  at  first 
sight,  may  seem  to  hold  that  the  act  of  a  cattle-owner,  in 
allowing  his  cattle  to  stray  on  or  near  a  place  against 
which  the  railroad  company  is  not  bound  to  fence,  is  such 
contributory  negligence  as  defeats  his  claim  for  injuries  to 
them,  no  matter  where  it  occurs ;  but  we  think  that  they 
do  not  really  establish  anything  more  than  the  rule  already 
stated,^  that  no  recovery  can  be  had,  if  the  cattle  entered 
at  a  point  where  no  fence  was  required  by  law.  If  they 
go  further  than  this,  they  are  not  applicable  to  cases  aris- 
ing under  such  statutes  as  that  of  New  York. 

§  452.  Owner's  willful  conduct.— These  statutes  are  not  to 
be  so  literally  construed  as  to  enable  one  who  willfully 
turns  his  cattle  upon   a  railroad,  to  recover  for  injuries 

*  Indianapolis,    &c.     R.    Co.    v.  over  a  cow  where  the  railroad  was  not 

Wright,   13   Ind.  213.     In  that  case,  fenced,  the  contributory  negligence  of 

the  plaintiff  knew  that  the  fence  was  plaintiff  is  no  defense,  and  the  onus 

likely  to   be   carried   off  by  a   flood,  is  on   the  company,  to  show  that   it 

but  refused  to  turn  his  cattle  out  of  could  not  fence  the  track  where  the 

the  field.     In  the  night  the  fence  was  cow  was  killed  (Louisville,  New  Al- 

thus  carried  away ;    and    the  cattle,  bany,  &c.  R.  Co.  v.  Whitesell,  68  Ind. 

straying  upon  the  track,  were  killed  297).     It  is  no  defense  that  owner  of 

by  an  engine  of  the  defendant.    Held,  stock  killed  through  failure  of  railroad 

that  the  plaintiff  could  not  recover.  company    to    fence    was    negligent 

2  Wabash,  &c.  R.  Co.  v.  Nice,  99  (Burlington    &    Missouri    R.   Co.  v. 

Ind.  152;  see  also  Cincinnati,  &c.  R.  Franzen,   15    Neb.    365;    Watier    v. 

Co.  V.  Wood,  82  Id.  593.  Chicago,    St.   Paul,  &c.  R.   Co.,    31 

^  Ante,  §434.     Where  a  train  kills  Minn.  91).     Where  owner  of  a  mule 

cattle,  the  track  not  being  fenced  as  turned   it   loose   into   a  lot  through 

required  by  Vt.  Gen.  St.  ch.  28.  §  47,  which  a  railroad  ran,  and  which  was 

evidence  of  contributory    negligence  not    fenced    in,   Held  that    as    both 

on  part  of  owner  of  the  cattle  is  not  parties  were  at  fault  there  could  be  no 

admissible  (Mead  v.  Burlington,  &c.  recovery  under  Kansas  stock-law  of 

R.  Co.,  52  Verm.  278).     In  an  action  1874  (Kansas  Pacific  R.  Co.  v.  Landis, 

against  a  railroad  company  for  running  24  Kan.  406). 
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suffered  by  them.^  That  would  be  offering  a  reward  for 
cruelty.  Neither  do  they  affect  the  rule  that  one  cannot 
recover  for  the  omission  of  an  act  which  he  has  prevented. 
Thus,  if  the  owner  of  adjoining  land  has  refused  to  permit 
the  company  to  erect  fences  bordering  on  his  land,  this  is 
a  good  defense  for  the  company  as  to  him,  his  grantee,  or 
tenant,  against  any  claim  founded  upon  such  defect  of 
fence.'^ 


1  See  Corwin  v.  N.  Y.  &  Erie  R. 
Co.,  13  N.  Y.  42,  49,  per  Marvin,  J. ; 
Brooks  V.  N.  Y.  &  Erie  R.  Co.,  13 
Barb.  594,  per  Shankland,  J. ;  Shepard 
V.  Buffalo,  &c.  R.  Co.,  35  N.  Y.  641, 
per  Peckham,  J.  Where  a  man  bor- 
rowed a  horse  and  got  drunk  and 
rode  it  upon  a  railroad,  there  was 
held  to  be  such  an  abandonment  of  it 
as  relieved  the  company  from  liability 
for  its  neglect  to  fence ;  the  court  said : 
"  If  an  owner  rides  his  horse  upon  a 
railroad  track,  he  must,  under  the 
reasoning  of  the  cases  to  which  we 
have  referred,  be  deemed  to  have 
voluntarily  exposed  it  to  destruction. 
Such  an  act  implies  an  assent  to  its 
destruction  and  indicates  an  abandon- 
ment of  it.  The  omission  of  tlie  com- 
pany to  do  what  the  law  enjoins,  does 
not  authorize  an  owner  of  property  to 
place  it  upon  the  track,  for  the  legis- 
lature cannot  be  presumed  to  have 
intended  that  one  who  abandons  his 
property  shall  nevertheless  recover 
its  value"  (Welty  v.  Indianapolis, 
&c.  R.  Co.,  105  Ind.  55;  see  Jef- 
fersonville,  &c.  R.  Co.  v.  Dunlap, 
29  Ind.  426).  One  who,  knowing 
that  a  severe  storm  on  Saturday  had 
prostrated  fences,  on  Monday  turned 
his  cattle  upon  uninclosed  lands  with- 
out  inquiry  as  to  whether  the  railroad 
fences  abutting  thereon  was  uninjured, 
is  guilty  of  such  contributory  negli- 
gence as  will  defeat  a  recovery  for  in- 
juries sustained  by  such  cattle   upon 


the  railroad  track  (Carey  v.  Chicago, 
&c.  R.  Co.,  6l  Wise.  71).  The  turn- 
ing of  a  colt  upon  the  highway  for  the 
purpose  of  taking  it  across  the  railroad 
track  to  a  pasture,  held  not  to  be  a 
willful  act,  the  court  saying:  "The 
mere  fact  that  the  plaintiff  by  a  volun- 
tary act  exposed  the  colt  to  danger 
would  not,  we  think,  make  the  act 
willful.  If  the  act  was  done  for  a  law- 
ful purpose,  and  the  danger  was  mere- 
ly incidental,  as  the  evidence  clearly 
showed,  we  think  that  the  act  was  not 
willful"  (Smith  v.  Kansas  City,  &c.  R. 
Co.,  58  Iowa,  622).  So  the  turning  of 
hogs  out  upon  unfenced  premises 
through  which  a  railroad  runs  is  not 
such  a  willful  act  (Lee  v.  Minneapolis, 
&c.  R.  Co.,  66  Iowa,  131 ;  Spence  v. 
Chicago,  &c.  R.  Co.,  25  Id.  139). 
Plaintiff  had  turned  the  cow  into  the 
highway  to  go  to  the  pasture  across 
the  track,  intending  to  follow  her 
soon,  before  any  train  of  which  he  had 
any  knowledge  should  come  along, 
and  while  thus  loose  the  cow  got  upon 
the  highway  crossing  and  was  killed. 
Held,  for  the  jury  to  say  whether, 
under  all  the  circumstances,  plaintiff 
was  guilty  of  contributory  negligence, 
and  that  he  was  not,  as  a  matter  of 
law,  guilty  of  such  negligence  (Cour- 
son  V.  Chicago,  &c.  R.  Co.,  [Iowa] 
32  N.  W.  Rep.  8). 

2  Tombs  V.  Rochester.  &c.  R.  Co., 
18  Barb.  583;  Hurd  v.  Rutland,  &c. 
R.  Co.,  25  Verm.  116. 
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§  453-  Owner's  illegal  conduct.— In  Illinois,  Missouri  and 
Wisconsin,  the  negligence  of  the  plaintiff,  in  allowing  his 
cattle  to  stray,  in  contravention  of  law,  in  dangerous 
places,  appears  to  be  a  defense  to  his  action.^     In  Alabama, 


•  Where  an    owner,  in   violation 
of  the  law,  tethers  his  stock  on  the 
public    highway,    such    act    bars    a 
recovery  against  a  company  for   in- 
juries to  such  stock,  notwithstanding 
the  failure  of  the  company  to  fence 
its  track  (Patton  v.  West  End,  &c.  R. 
Co.,  14  Mo.  App.   589).     In  Illinois, 
where  plaintiff  turned  his  horse  out 
upon   the   commons,   and   he  passed 
over  other  lands  on  to  the  track,  there 
was  held  to  be  such  an  unlawful  act 
that  he  could  not  recover  (Peoria,  &c. 
R.  Co.  V.  Champ,  75  111.  577).     But  it 
is  not  sufficient  to  charge  the  owner 
of  cattle  with  contributory  negligence, 
to  show  that  he  permitted  them  to  run 
at  large  in  violation  of  the  stock-law, 
but  it  must  appear  that  the  probable 
consequence  of  his  doing  so  would  be 
that  they  would   go  upon  the  track 
and  be  injured  (Cairo,  &c.  R.  Co.  v. 
Woolsey,  85  III.  370;  Ewing  v.  Chica- 
go, &c.  R.  Co.,  72  Id.  25 ;  Cairo,  &c. 
R.  Co.  V.  Murray,  82  Id.  76).     The 
provisions  of  the  Illinois  act  of  1867, 
that  the  owners  of  domestic  animals 
shall  not  suffer  the  same  to  run  at 
large,  do  not  apply  where  they  escape 
from  their  inclosure  without  the  knowl- 
edge or  fault  of  their  owner,  and  stray 
upon  the  track  and  are  injured  where 
the   company  has  failed  to  fence  ac- 
cording to  the  statute — in  such  a  case 
the  company  is  liable  (Ohio,  &c.  R. 
Co.  V.  Jones,  63  111.  472 ;  Chicago,  &c. 
R.  Co.  V.  Harris,  54  Id.  528).     Plaint- 
iflF.  living  near  the  railroad,  which  he 
knew  to  be  unfenced,  permitted  his 
cow  to  pasture  on  a  tract  of  unin- 
closed   land  extending  to  the  track, 
and  she  strayed  upon  the  track  and 


was  injured.  Held,  that  the  question 
of  contributory  negligence  was  for  the 
jury  (Curry  v.  Chicago,  &c.  R.  Co.,  43 
Wise.  665).  Where  the  company  had 
built  a  proper  fence,  and  the  evidence 
was  conflicting  as  to  its  condition  of 
repair,  held  error  to  instruct  the  jury 
that  "the  fact  that  the  horse  was  or 
was  not  breachy  cuts  no  figure  in  this 
case"  (Jones  v.  Sheboygan,  &c,  R. 
Co.,  42  Wise.  306 ;  overruling  Brown 
V.  Milwaukee,  &c.  R.  Co.,  21  Id.  39). 
It  is  to  be  observed  that  cattle  may  be 
at  large  without  being  suffered  or  al- 
lowed to  be  at  large  by  their  owners, 
and  this  distinction  has  been  drawn  in 
favor  of  such  owners  in  states  where 
such  running  at  large  is  prohibited. 
It  was  held,  in  Connecticut,  that  "  the 
plaintiff  had  a  right  to  place  his  cows 
in  the  highway  for  the  temporary  pur- 
pose of  milking  them,  and  that  if  he  left 
them  there,  intending  to  milk  them 
within  a  reasonable  time  and  then  to 
put  them  into  his  inclosure,  and  exer- 
cised ordinary  care  for  the  purpose  of 
keeping  them,  he  was  not  to  be  re- 
garded as  having  suffered  them  to  go 
at  large  within  the  meaning  of  the 
statute,  and  was  not  guilty  of  such 
negligence  as  would  prevent  his  re- 
covery" (Bulkley  v.  N.  Y.  &  New 
Haven  R.  Co.,  27  Conn.  479).  This 
decision  was  followed,  and  the  same 
distinction  made,  in  Iowa,  where 
plaintiff's  colt  escaped  from  his  barn 
the  same  night  he  was  killed  on  the 
track  (Pearson  v.  Milwaukee.  &c.  R. 
Co.,  45  Iowa,  497;  see  also  Pacific  R. 
Co.  V.  Brown,  14  Kans.  469).  Plaint- 
iff's servant  went  to  the  pasture  to 
bring  his  horse  and  oxen  to  the  barn, 
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it  is  not.^  All  these  regulations  being  statutory,  the  stat- 
utes of  each  state  must  be  consulted,  since  we  cannot  make 
room  for  them  all.  So  local  ordinances,  made  under 
authority  of  some  statute,  may  seriously  modify  the  general 
rules.  Thus,  in  Kansas,  county  commissioners  have  power 
to  ordain  that  cattle  shall  be  confined  by  their  owners  in 
the  night-time,^  and  also  to  specify  classes  of  animals 
which  shall  not  be  allowed  to  run  at  large  at  any  time;* 
and,  where  such  ordinances  are  made,  a  cattle -owner  can- 


and  left  the  pasture  gate  open.  The 
horse  ran  out  of  this  gate  on  to  the 
highway  and  into  a  passage-way  which 
crossed  the  track  ;  by  reason  of  the 
insufficient  gate  on  the  north  side  of 
the  track,  the  horse  crossed  the  track 
and  was  stopped  by  the  south  gate, 
and  then,  being  frightened  by  a  train, 
he  ran  upon  the  track  and  was  killed. 
Held,  thai  the  ruling  that  the  horse 
was  a  trespasser  when  he  passed  into 
the  highway  and  upon  the  track,  was 
erroneous,  and  that  it  was  a  question 
of  fact  for  the  jury  whether  the  horse 
went  upon  the  track  through  the  neg- 
ligence of  plaintiff's  servant  (Towne 
V.  Nashua,  &c.  Railroad,  124  Mass. 
loi).  Plaintiff's  horse  was  picketed 
in  an  inclosed  field,  and  it  broke  loose, 
without  owner's  fault,  and  escaped 
upon  the  track  where  it  was  unfenced ; 
the  company  was  held  liable  (Kansas, 
&c.  R.  Co.  V.  Wiggins,  24  Kans.  588 ; 
Kansas,  &c.  R.  Co.  v.  Wood,  24  Id. 
619).  When  plaintiff  shut  up  his 
horses  in  his  barn  the  night  before 
the  injury,  and  they  escaped  into  the 
barn  -  yard,  and  one  of  the  horses 
opened  the  gate  of  the  yard,  as  he 
was  in  the  habit  of  doing,  and  the 
team  which  was  injured  passed  out 
and  strayed  away,  this  was  held  not 
to  be  contributory  negligence  sufficient 
to  defeat  plaintiff,  there  being  no  evi- 
dence   how  near  he  resided  to  the 


track  (Pacific  R.  Co.  v.  Brown,  14 
Kans.  469).  Compare  also,  Pitts- 
burgh, &c.  R.  Co.  V.  Methven  (21 
Ohio  St.  586).  where  the  straying  was 
permitted  by  the  owner,  with  Mari- 
etta, &c.  R.  Co.  V.  Stephenson  (24  Id. 
48),  where  it  was  accidental. 

^  In  Alabama,  the  owner  of  cattle 
may  recover  although  they  were  run- 
ning at  large,  in  violation  of  the  stat- 
ute of  1 88 1,  which  makes  it  unlawful 
for  stock  of  any  kind  to  run  at  large, 
and  declares  the  owner  guilty  of  mis- 
demeanor in  permitting  it  (Alabama, 
&c.  R.  Co.  V.  McAlpine,  71  Ala.  545). 
In  a  more  recent  case  there,  it  is  de- 
clared that  the  diligence  required  of 
an  engineer  in  charge  of  a  locomotive, 
in  order  to  avoid  injury  to  stock,  does 
not  commence  at  the  moment  only 
when  he  first  perceives  the  stock  on 
the  track ;  and  a  charge  requested  by 
a  company,  limiting  the  engineer's 
duty  to  the  employment  of  all  proper 
means  to  avoid  the  injury  from  that 
moment,  is  properly  refused  (Alaba- 
ma, &c.  R.  Co.  V.  Powers,  73  Ala. 
244).  See  also  East  Tennessee,  &c. 
R.  Co.  V.  Bayliss  (74  Ala.  1 50),  where 
such  an  extraordinary  degree  of  care 
does  not  seem  to  have  been  exacted. 

2  Kansas  Comp.  Laws  [i^^']) 
§  5677. 

'  Id.  §§  5758,  5764. 
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not  recover  from  a  railroad  company  lor  cattle  allowed  by 
him  to  run  at  large,  in  violation  thereof,  even  if  the  road  is 
unfenced;*  while  in  other  counties  the  general  rule  pre- 
vails.^ In  Illinois,  the  neglect  of  a  railroad  company  to 
build  a  fence  does  not  exonerate  the  plaintiff  from  the 
obligation  to  take  ordinary  care  for  the  protection  of  his 
animals,  where  the  only  fence  which  could  lawfully  be 
built  would  not  have  been  sufficient  to  close  access  to  the 
track.  If  the  plaintiff's  negligence  was  the  direct  and 
proximate  cause  of  the  injury,  the  defendant  should  have 
the  benefit  of  that  fact,  notwithstanding  its  neglect,  since 
its  care  would  not  have  sufficed  to  prevent  the  injury  from 
occurring.® 

§  454.  Rule  in  Maryland  and  Georgia. — In  Maryland  and 
Georgia,  under  somewhat  similar  statutes,  it  is  held  that 
railroad  companies  are  not  absolutely  liable  for  animals 
straying  upon  their  roads  through  want  of  fences,  but  that 
the  only  effect  of  the  statute  is  to  raise  a  presumption  of 
negligence  against  them  if  they  are  not  fenced ;  and  the 
owner  of  an  animal  cannot,  in  those  states,  recover  for 
injuries  to  it,  if  the  railroad  company  disprov^es  negli- 
gence on  its  own  part,  or  proves  contributory  negligence 
on  his.* 

§  455.  Degree  of  care  in  maintaining  fence. — Where  the 
fences  and  guards  required  by  law  are  maintained  by  a 

1  Central  Branch  R.  Co.  v.  Lea,  20  R.  Co.,  33  Id.  748;  Atchison,  &c.  R. 

Kans.  353.     Especially  if  the  owner  Co.  v.  Shaft,  33  Id.  521.     Compare 

turns  them  into  an  unfenced  field,  ad-  Atchison,  &c.  R.  Co.  v.  Gabbert,  34 

joining  the  road   (Kansas  Pacific  R.  Kans.  132. 

Co.  V.  Landis,  24  Kans.  406) ;  though  '  Joliet,  &c.  R.  Co.  v.  Jones,  20 

he  can  recover,  even  in  the  latter  case,  111.  221.     The  New  York  statute  is 

if  he  owns  the  fee,  and  the  company  more  severe  than  that  of  Illinois ;  yet 

has  only  an  easement  in  the  land  this  case  may  be  held  applicable  there. 
covered  by  its  right  of  way  (Atchison,  *  See  Keech  v.  Baltimore,  &c.  R. 

&c.  R.  Co.  z/.  Riggs,  31  Kans.  622).  Co.,  17   Md.   32;  Baltimore,  &c.  R. 

»  Mo.  Pacific  R.  Co.  v.  W^ilson,  28  Co.  v.  Lamborn,  12  Id.  257;  Macon, 

Kans.  637;  Prickett  v.  Atchison,  &c.  &c.  R.  Co.  v.  Davis,  13  Geo.  68. 
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railroad  company,  its  absolute  liability  (under  these  statutes) 
ceases,  and  it  thenceforward  owes  to  cattle  only  such  duties 
as  every  owner  or  occupier  of  land  owes  to  cattle  wander- 
ing upon  such  land.^  If  a  fence  or  cattle-guard  is  so 
covered  by  snow  or  earth  as  to  enable  animals  to  pass 
over  it,  the  company  is  liable  upon  proof  of  its  negligence 
in  leaving  the  fence  in  that  state,^  but  not  otherwise,  nor 
even  then,  if  the  plaintiff's  fault  contributed  to  the  injury 
in  the  manner  heretofore  defined.*  A  railroad  company 
is  only  required  to  use  reasonable  diligence  to  keep  its 
gates  closed,*  and  it  is  not  liable  for  an  injury  to  animals, 


^  Hance  v.  Cayuga,  &c.  R.  Co.,  26 
N.  Y.  428 ;  Chicago,  &c.  R.  Co.  v. 
Cauffman,  28  111.  513;  Toledo,  &c.  R. 
Co.  V.  Thomas,  18  Ind.  215  ;  Northern 
Indiana  R.  Co.  v.  Martin,  10  Id.  460. 

*  A  railroad  company  is  bound  at 
all  times  to  keep  its  cattle-guards  open 
and  unobstructed;  and  if  it  permits 
them  to  remain  filled  with  snow,  so 
that  cattle  on  the  highway,  without 
any  negligence  on  the  part  of  the 
owner,  pass  over  them  to  the  track, 
and  are  injured  by  its  cars,  it  is  guilty 
of  negligence,  and  liable  for  the  dam- 
age (Dunnigan  v.  Chicago,  &c.  R. 
Co.,  18  Wise.  28). 

'  Hance  v.  Cayuga,  &c.  R.  Co., 
26  N.  Y.  428.  In  that  case,  defendant 
had  erected  proper  fences  and  guards, 
but  they  were  filled  up  with  snow, 
which  defendant  was  not  sufficiently 
diligent  in  removing.  The  plaintiffs' 
cow  passed  over  a  cattle-guard,  and 
was  killed  by  a  passing  train.  The 
plaintiffs  having  been  in  fault  in  allow- 
ing the  cow  to  escape  from  their  yard, 
held,  that  they  could  not  recover. 
Balcom,  J.,  who  delivered  the  opinion 
of  the  court,  thought,  however,  that 
"  if  the  plaintiffs  had  been  properly 
driving  the  cow  along  the  highway, 
and  she  had  walked  over  or  through 


the  cattle-guard  on  to  the  railroad 
track  by  reason  of  the  omission  of  the 
defendant  to  remove  the  snow,"  they 
would  have  been  entitled  to  recover. 
As  to  the  distinction  between  the 
liability  of  a  company  for  injuries  re- 
sulting from  a  failure  to  fence  the  road 
in  the  first  instance,  and  the  liability 
resulting  from  failure  to  repair,  see 
Antisdel  v.  Chicago,  &c.  R.  Co.,  26 
Wise.  145. 

*  Spinner  v.  N.  Y.  Central  R.  Co., 
67  N.  Y.  1 53,  1 57 ;  Illinois  Central  R. 
Co.  V.  McKee,  43  111.  119;  Illinois 
Central  R.  Co.  v.  Dickerson,  27  III. 
55;  see  Poler  v.  N.  Y.  Central  R.  Co., 
16  N.  Y.  476.  Plaintiff  kept  bullocks 
on  a  marsh  which  was  separated  from 
the  railway  line  by  a  gate  put  up  by 
the  company.  Three  of  his  bullocks 
were  found  dead  upon  the  line,  and 
the  gate  had  been  broken  down.  The 
gate  had  become  thin  and  the  post 
decayed;  it  had  been  hanging  on 
hooks  without  anything  to  prevent  its 
being  lifted  off.  Hair  Uke  that  of 
one  of  the  bullocks  was  found  upon 
the  gate,  and  a  horn  of  one  of  the  dead 
animals  appeared  to  have  been  rubbed. 
Afterwards  the  company  put  bolts 
into  the  posts  which  prevented  the 
gates  from  being  lifted.     Held,  that 
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occasioned  by  their  getting  upon  the  track  through  a  gate 
left  open  without  the  fault  of  the  company,  at  a  part  of 
the  road  properly  fenced  and  guarded,  although  another 
portion  of  the  road  is  not  fenced.^  When  a  railroad  com- 
pany exercises  due  care  and  diligence  in  maintaining  the 
fences  and  gates  which  it  is  requested  by  law  to  maintain 
for  the  protection  of  cattle,  an  adjoining  proprietor  is 
liable  to  third  persons  for  any  injury  to  stock  belonging 
to  them,  resulting  from  his  own  willful  act  in  leaving  open 
a  gate  through  which  such  stock  passed  upon  the  track.* 
If  the  company  opens  a  private  way  for  the  accommoda- 
tion of  an  adjacent  owner,  or  permits  him  to  open  it,^  he 
and  his  tenants  must  keep  up  the  bars  and  gates,  at  their 
own  risk.*     But  if  they  fail  to  do  so,  the  occupier  of  other 


these  facts  constituted  evidence  of 
negligence  on  the  part  of  the  company 
(Page  V.  Great  Eastern  R.  Co.,  24  Law- 
Times,  N.  S.,  585).  A  company  is  not 
required  to  patrol  the  line  of  its  road 
to  see  that  the  gates  at  farm-crossings 
are  closed,  it  must  have  a  reasonable 
time  for  inspection  (Chicago,  &c.  R.  Co. 
V.  Sierer,  13  Bradwell,  261).  Though 
a  gate  be  defectively  constructed  and 
out  of  repair,  the  burden  is  not  upon 
the  company  of  proving  that  it  was 
not  open  because  of  such  defects. 
Thus,  in  Johnson  v.  Chicago,  &c.  R. 
Co.  (55  Iowa,  707),  where  the  instruc- 
tion as  to  burden  of  proof  was  held  to 
be  error,  the  court  said  :  "  If  the  gate 
was  open  by  reason  of  its  defective 
construction  or  being  out  of  repair, 
and  the  defendant  knew  or  should 
have  discovered  that  it  was  out  of  re- 
pair, then  it  was  open  by  reason  of 
defendant's  fault,  but  if  it  was  opened 
and  left  open  at  night  by  some  third 
person  without  the  defendant's  knowl- 
edge, then  it  was  not  open  by  reason 
of  the  defendant's  fault.  The  burden 
of  proof  was  upon  the  plaintiff  to 
show  that  it  was  open  by  reason  of 
defendant's  fault."    Where  a  company 


having  built  a  sufficient  wire  fence, 
left  openings  for  gates,  but  neglected 
to  put  in  the  gates,  it  is  liable  for 
injury  to  horses  which  passed  through 
the  openings  on  to  the  track  (Savage 
V.  Chicago,  &c.  R.  Co.,  31  Minn.  419). 

1  Brooks  V.  N.  Y.  &  Erie  R.  Co., 
13  Barb.  594. 

^  Russell  V.  Hanley,  20  Iowa,  219. 

^  Louisville,  &c.  R.  Co.  v.  Good- 
bar,  102  Ind.  596;  Evansville,  &c.  R. 
Co.  V.  Hosier,  loi  Id.  597  ;  Bond  v. 
Evansville,  &c,  R.  Co.,  100  Id.  301. 

*  Indianapolis,  &c.  R.  Co.  v.  Shi- 
mer,  17  Ind.  295.  Where  the  plaint- 
iff built  and  maintained  the  fences  of 
a  lane  which  extended  from  a  high- 
way across  the  railroad  to  his  house, 
and  had  a  gate  at  each  end,  and  there 
were  cattle-guards  on  each  side  of 
it  on  the  track,  the  court  was  of  the 
opinion  that  the  "lane  fences  and 
gates  might  be  regarded  as  consti- 
tuting a  part  of  the  railroad  fence 
merely  set  out  upon  the  land-owner's 
premises,  and  maintained  by  him  for 
his  accomrflodation.  .  .  .  While 
the  plaintiff  was  maintaining  the  fences 
and  gates,  apparently  for  the  purpose 
of  enjoying  an  open  crossing,  we  think 
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land  may,  nevertheless,  recover  from  the  company  for 
cattle  wandering  through  their  land,  and  so  straying  upon 
the  railroad,^  for  it  is  the  duty  of  the  company  to  maintain 
the  fence,  and  it  cannot  evade  that  duty  by  delegating  it 
to  some  one  else.  Under  the  Iowa  statute,  however, 
which  requires  the  company,  if  so  requested  by  an  owner 
of  land  on  both  sides  of  the  road,  to  make  an  "  adequate 
means  of  crossing"  its  road,  if  the  company  has  provided 
such  a  crossing  and  supplied  the  necessary  gates  and  bars, 
it  is  not  liable  for  any  injury  sustained  by  a  third  party, 
which  is  caused  by  the  negligence  of  him  for  whose  benefit 
the  crossing  is  provided.^ 

§  456.  Company's  action  against  owner.— If,  through  the 
negligence  of  the  owner  of  domestic  animals  they  tres- 
pass on  a  railroad  and  come  into  collision  with  the  engines 
or  cars,  he  is  liable  to  the  company  for  the  resulting 
damages.* 


the  company  was  justified  in  assuming 
that  he  preferred  an  open  crossing.  It 
was  not  for  him  to  complain,  there- 
fore, that  his  cow  strayed  upon  the 
track"  (Tyson  v.  Keolcuk,  &c.  R.  Co., 
43  Iowa,  207). 

^  The  contrary  was  ruled  in  India- 
napolis, &c.  R.  Co.  V.  Adkins  (23  Ind. 
340).  But  the  doctrine  of  this  case 
was  doubted  in  Cincinnati,  &c.  R. 
Co.  V.  Ridge,  54  Ind.  39;  and  in  effect 
overruled  in  Indianapolis,  &c.  R.  Co. 
V.  Thomas,  84  Id.,  194.  This  is  cer- 
tainly the  rule  where  the  plaintiff  has 
not  been  negligent  (Baltimore,  &c.  R. 
Co.  V.  Kreiger,  90  Ind.  380).  For  the 
convenience  of  one  Pettit,  who  owned 
on  both  sides  of  the  railroad,  gates 
were  built  as  part  of  the  fences,  and 
plaintiff's  mules  were  being  pastured 
on  the  adjacent  farm  of  one  Craft, 
over  which  plaintiff  had  no  control ;  by 
reason  of  the  bad  fence  between  the 
two  farms  the  mules  passed  on  to  the 


farm  of  Pettit,  and  thence  through  the 
open  gates,  and  were  killed,  and  the 
company  was  held  liable  (Wabash,  &c. 
R.  Co.  V.  Williamson.  104  Ind.  154). 

2  Henderson  v.  Chicago,  &c.  R. 
Co.,  39  Iowa,  220;   S.  C,  43  Iowa,  620. 

*  Annapolis,  &c.  R.  Co.  v.  Bald- 
win, 60  Md.  88  ;  Housatonic  R.  Co.  z/. 
Knowles,  30  Conn.  313;  Hannibal,  &c. 
R.  Co.  V.  Kenney,  41  Mo.  271 ;  see 
N.  Y.  &  Erie  R.  Co.  v.  Skinner,  19 
Penn.  St.  298.  Compare  Mobile,  &c. 
R.  Co.  V.  Hudson,  50  Miss.  572 ;  Rich- 
mond V.  Sacramento,  &c.  R.  Co.,  18 
Cal.  351.  In  Kentucky,  where  stock 
trespassing  on  a  railroad  track  are 
killed  by  a  passing  train,  which  is  also 
wrecked,  the  railroad  company  cannot 
recover  of  the  owner  of  the  stock 
damages  sustained  by  the  wrecking  of 
the  train,  as  a  counter-claim,  in  an 
action  by  the  owner  of  the  stock  to 
recover  damages  (Louisville,  &c.  R. 
Co.  V.  Simmon,  [Ky.]  3  S.  W.  Rep.  10). 
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§  457.  Care  required  to  avoid  injury  to  persons  on  track. — 
A  railroad  company  is  bound  to  use  ordinary  care  and 
caution  to  avoid  injury  to  persons  or  property  which  may 
be  upon  or  near  the  track  which  it  uses,  whether  such 
track  belongs  to  the  company  using  it  or  to  any  other 
corporation  or  person.^  It  is  not  bound  to  use  more  than 
ordinary  care  and  caution  for  this  purpose,**  but  ordinary 


■  1  A  railroad  company,  running  its 
cars  over  the  track  of  another,  is  un- 
der the  same  obligations  to  use  care 
as  if  it  were  running  upon  its  own 
track  (Webb  v.  Portland,  &c.  R.  Co., 
57  Maine,  117;  Mills  v.  Orange,  &c., 
R.  Co.,  I  McArthur,  285;  Clement  w. 
Canfield,  28  Verm.  302;  Peoria,  &c. 
R.  Co.  V.   Lane,  83  111.  448).    Com- 


pare  Quested   v.    Newburyport,  &c. 
R.  Co.,  127  Mass.  204;  and  see  ante, 

§444;/(?j/,  §459- 

2  Brand  v.  Schenectady,  &c.  R. 
Co.,  8  Barb.  368;  Coy  v.  Utica,  &c. 
R.  Co.,  23  Id.  643,  651  ;  Cleveland,  &c. 
R.  Co.  V.  Terry,  8  Ohio  St.  570;  Pen- 
dleton St.  R.  Co.  V.  Shires,  18  Id.  255; 
Baltimore,  &c.  R.  Co.  v.    Bahrs,  28 


§457]  RAILROAD   COLLISIONS    WITH    PERSONS.  24O 

care,  with  reference  to  the  management  of  a  railroad,  must 
not  be  understood  as  meaning  no  higher  degree  of  care 
than  such  as  would  be  required  from  the  driver  of  a  stage- 
coach.^ The  manager  of  a  railroad  must  take  that  degree 
of  care  which  the  majority  of  prudent  and  careful  men 
would  take,  in  a  similar  situation,  to  avoid  similar  risks  to 
their  own  persons  or  property.^  And  since  human  life  is 
always  more  or  less  endangered  by  the  speed  at  which 
trains  necessarily  run  and  by  other  peculiarities  of  railroad 
traffic,  it  is  the  duty  of  railroad  managers  to  take  such  pre- 
cautions against  danger  as  the  magnitude  of  the  peril  de- 
mands. The  ordinary  care  to  be  used  in  the  management 
of  a  railroad,  therefore,  may,  and  frequently  does,  require 
the  use  of  precautions  which,  in  any  business  involving 
less  risk,  would  be  deemed  equivalent  to  the  utmost  care. 
Accordingly,  in  some  peculiar  cases,  the  court  has  been 
sustained  in  instructing  a  jury  that  the  railroad  company 
was  bound  to  use  the  utmost  care  ;'  but,  except  in  rare  cases, 
it  would  be  erroneous  to  charge  a  jury  that  the  utmost 
care  or  even  extraordinary  care  must  be  used  in  the  man- 

Md.  647,  and  cases  infra.     As  to  the  car  thus  running  on  a  dark  night  ran 

care  which  should  be  talien  to  prevent  over  and  killed  the  plaintiff's  intestate, 

the  explosion    of    a   locomotive,    see  The  judge  charged  that,  under    the 

Chicago,  &c.  R.  Co.  v.  Shannon,  43  circumstances,    the     defendant    was 

111.339.     In  Alabama,  a  higher  degree  "bound  to  exercise  the  utmost  care 

of  care   is   required    by   statute    (see  and  diligence,  and  for  the  purpose  of 

Mobile,  &c.  R.  Co.  v.  Malone,  46  Ala.  avoiding  accidents  endangering  prop- 

391 ;  Nashville,  &c.  R.  Co.  v.  Comans,  erty  and  life,  to  use  all  the  means  and 

45  Id.  437).  measures  of  precaution  that  the  high- 

^  Johnson  v.  Hudson  River  R.  Co.,  est   prudence   would    suggest,     and 

6  Duer,  633;  affirmed,  20  N.  Y.  65;  which  it  was  in  its  power  to  employ." 

disapproving,  on  this  point,  Brand  v.  Held,  proper.     Denio,  J.,  said:  "The 

Schenectady,  &c.  R.  Co.,  8  Barb.  368.  judge     .     .     .     was  calling  the  atten- 

2  See  cases  cited  imder  §§  47-51,  tion  of  the  jury  to  the  peculiarities  of 

ante.  -  the  case  before  them.    He   did  not, 

^  In  Johnson  v.  Hudson  River  R.  in  my  opinion,  overstate  the    obliga- 

Co.  (20  N.  Y.   65)  it  appeared  that  tions  which  attach  to  persons  running 

defendant  ran  large  and  heavy  cars,  cars  in  the  night  over  a  course  which 

drawn  by  horses,  upon    tracks    laid  is  also  a  public  street."     But  see  the 

along  the  center  of  a  city  street.     A  next  note. 
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agement  of  a  railroad  with  reference  to  others  than  pas- 
sengers.^ The  true  test  appears  to  be  to  inquire  what  kind 
of  care  would  ordinarily  be  used  by  a  prudent  man,  hav- 
ing the  proper  degree  of  skill  in  the  management  of  a 
railroad,  under  the  particular  circumstances  of  each  case.*^ 

§  458.  Illustrations  of  want  of  care.— Confining  ourselves, 
for  the  present,  to  a  consideration  of  the  duties  which  rail- 
road companies  owe  to  persons  who  for  any  reason  are 
lawfully  upon  or  near  their  tracks,  the  general  principle 
has  been  illustr^ed  in  practical  experience  in  many  differ- 
ent ways.  Thus,  a  railroad  company  is  responsible  to  per- 
sons lawfully  standing  upon  a  platform  of  one  of  its  sta- 
tions, for  injuries  caused  by  the  throwing  of  timber  from 
a  railroad  car  without  warning,^  or  by  the  projection  of  a 


*  Pendleton  St.  R.  Co.  v.  Stallmann, 
22  Ohio  St.  I,  and  cases  under,  ante^ 
§  51.  A  charge  that  the  company 
was  bound  to  use  "  a  full  measure  of 
care  and  diligence,  all  that  could  be 
expected,"  is  erroneous,  as  amount- 
ing to  the  requirement  of  extraordinary 
care  (Western,  &c.  R.  Co.  v.  King, 
70  Geo.  261).  The  decision  in  the 
Johnson  case,  cited  in  the  last  note, 
can  only  be  sustained  upon  the  theory 
that  the  charge,  although  technically 
erroneous  in  using  the  words  "  utmost 
care,"  did  not,  under  the  circum- 
stances, mislead  the  jury.  The  care 
of  a  railroad  company  must  be  pro- 
portioned to  the  danger  of  accidents, 
in  the  operation  of  its  trains;  and 
where  there  is  great  danger  there 
must  be  a  corresponding  degree  of 
care.  In  some  cases  ordinary  care 
may  demand  a  very  high  degree  of 
vigilance  and  caution ;  but  this  does 
not  include  all  that  is  physically  possi- 
ble .  While  the  railroad  company  is 
held  to  a  high  degree  of  care,  a 
traveler  may  be  held  to  the  exercise  of 
only  ordinary  care,  and  the  use  of 
Vol.  11—16 


ordinary  means  to  avoid  danger 
(Weber  z/.  N.  Y.  Central,  &c.  R.  Co., 
58  N.  Y.  451).  A  charge  that  the 
company,  in  running  trains  at  night, 
across  a  highway,  "  was  bound  to  use 
all  the  means  and  measures  of  precau- 
tion which  the  highest  prudence  could 
suggest,  and  which  it  was  in  its  power 
to  employ,"  is  erroneous.  There  is 
practically  no  accident  which  could 
not  be  prevented  by  the  use  of  such 
means.  Nor  can  the  company,  in 
such  a  case,  be  held  to  ' '  the  utmost 
care"  [Id.]. 

^  A  street  railroad  company  hav- 
ing a  right  to  drive  its  cars  over  the 
track,  and  being  confined  thereto, 
other  people  are  bound  to  keep  clear, 
as  far  as  theyrcan,  and  the  railroad 
company  is  not  liable  for  injuries  from 
a  collision  with  a  wagon  driven  by 
plaintiff,  provided  it  exercised  the  care 
and  caution  that  ordinarily  prudent 
persons  would  exercise  under  like 
circumstances  (Gumb  v.  Twenty-third 
St.  R.  Co.,  S3  N.  Y.  Superior,  466). 

3  Toledo,  &c.  R.  Co.  v.  Maine,  67 
111.  298. 
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piece  of  timber  from  a  freight  car,  beyond  the  edge  of  the 
platform.^  So,  where  a  team  of  horses,  frightened  by  a 
locomotive-whistle,  wantonly  sounded,  ran  away  and  came 
into  collision  with  plaintiff's  horse,  causing  its  death,  the  rail- 
road company  was  held  responsible.^  So  it  may  be  liable 
for  an  injury  to  one  standing,^  or  passing,*  near  a  track, 
caused  by  a  jet  of  steam  or  hot  water  negligently  issued 
from  the  engine.  It  is  negligence  to  run  a  train  of  six  or 
eight  cars  without  any  brakeman,®  or  not  to  supply  any 
train  with  a  sufficient  number  of  brakes  to  stop  it  within 
a  reasonable  time  or  distance ;  or  for  the  man  in  charge  of 
the  brakes  to  fail  to  apply  them,  when  the  proper  signal  is 
given,^  or  for  the  engineer  to  back  a  train  for  the  purpose 
of  coupling  cars,  without  the  customary  signal  from  the 
brakeman,''  or  to  back  a  train,  standing  on  a  public  street, 
without  first  giving  due  warning,^  or  to  push  cars  at  night 


1  Hicks  V.  Pacific  R.  Co.,  64  Mo. 
430.  Plaintiff,  standing  in  defendant's 
depot  grounds,  out  of  danger  from  all 
ordinary  trains,  was  struck  by  the 
side-brake  of  a  construction  train. 
Held,  that  defendant's  employee  seeing 
him  there,  and  knowing  the  extraor- 
dinary projection  of  his  brakes,  was 
bound  to  recognize  his  danger,  and 
guard  against  it,  and  hence  was  guilty 
of  negligence  (Sullivan  v.  Vickburg, 
&c.  R.  Co.  [La.]  2  So.  Rep.  586). 

2  Billman  v.  Indianapolis,  &c.  R. 
Co.,  76  Ind.  166.     See  ante,  %  365. 

»  Texas,  &c.  R.  Co.  v.  Woodall, 
2Tex.  App.Civ.  Cas.  §471.  The  com- 
pany's servants  in  removing  a  trunk 
from  the  station  platform,  which  was 
covered  with  ice,  to  a  baggage  car, 
slid  it  on  the  ice,  out  of  a  straight 
line,  and  against  the  plaintiff,  who  was 
standing  in  plain  view  upon  the  plat- 
form. Held,  culpable  negligence  (At- 
chison, &c.  R.  Co.  V,  Johns,  [Kans.] 
14  Pac.  Rep.  237). 


*  Stamm  v.  Southern  R.  Co.,  i 
Abb.  N.  C.  438.  Whether  a  railroad 
company  should  warn  persons  of  dan- 
ger on  passing  crossing,  when  a  loco- 
motive near  by  is  emitting  steam,  is  a 
question  for  the  jury  (Lewis  v.  Eastern 
R.  Co.,  60  N.  H.  187). 

=  Toledo,  &c.  R.  Co.  v.  McGinnis, 
71  111.  346.  The  fact  that  an  engine 
was  running  under  the  charge  of  a 
fireman  only,  is  some  evidence  of  neg- 
ligence (O'Mara  v.  Hudson  River  R. 
Co.,  38  N.  Y.  445).  It  is  generally 
culpable  negligence  to  let  a  car  run 
down  hill,  without  any  brakeman  (Kay 
V.  Pennsylvania  R.  Co.,  65  Penn.  St. 
269). 

«  Forbes  v.  Atlantic,  &c.  R.  Co., 
76  N.  C.  454. 

'  Romick  v.  Chicago,  &c.  R.  Co., 
62  Iowa,  167.     Sttpost,  §  471. 

*  Robinson  v.  Western  Pacific  R. 
Co.,  48  Cal.  409. 
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in  front  of  the  engine  without  any  other  light  than  the 
engine  head-light.^  So  it  is  the  duty  of  the  lookout  man 
on  an  engine  to  keep  a  watch  for  objects  in  front  of  it ; 
and  it  is  very  culpable  negligence  in  the  railroad  company 
for  a  lookout  to  fail  to  see  a  person  on  the  track  who  is 
plainly  visible ;  ^  though  it  is  not  negligence  to  run  a  train 
at  night,  when,  by  rain  or  other  natural  causes,  the  look- 
out cannot  see  anything  in  front  of  him.^  Whether  it  is 
evidence  of  negligence  for  the  engineer  to  refuse  to  stop  a 
train  when  he  sees  a  person,  on  or  near  the  track,  giving 
signals  of  alarm,  and  plainly  endeavoring  to  stop  the  train, 
may  be  doubtful.  Where  railroads  are  carefully  built,  and 
as  carefully  excluded  from  contact  with  highways  as  they 
are  in  England,  an  engineer  might  be  in  some  cases  justi- 
fied in  believing  that  a  stranger,  thus  giving  signals  of 
alarm,  was  an  irresponsible  person,  who  need  not  be 
noticed ;  but  in  America,  where  comparatively  few  rail- 
roads are  thus  constructed,  and  where  the  danger  of  travel 
is  therefore  greatly  increased,  the  presumption  of  the  duty 
of  the  engineer  to  slacken  speed  under  such  circumstances 
is  very  strong ;  and  his  refusal  to  do  so  has  been  held,* 
and  probably  always  would  be  held,  serious  negligence,  if 
the  event  proved  that  the  alarm  was  well  founded. 

^  Bohan  v.  Milwaukee,  &c.  R.  Co.,  engine  until    he    discovered    that    it 

58  Wise.  30.  would  probably  endanger  the  train  or 

2  East  .Tennessee,  &c.  R.  Co.  v.  passengers,   or  would,    if  a    human 

White,    S   Lea,   540.      The    engineer  being,  be    itself    in    danger."    Held 

discovered  plaintiff  when  a  half  mile  properly  refused  (Keyser  v.  Chicago, 

away,  but  supposed  the  object  seen  &c.  R.  Co.,   [Mich.]  33  N.   W.  Rep. 

was  a  pig  on  the  track.    He  did  not  867).     See/<75/,  §483. 

slacken  speed  until  it  was  too  late  to  "  Louisville,  &c.  R.  Co.  v.  Melton, 

stop  the  train  after  discovering  the  2  Lea,  262.     The  Tennessee  statute 

object  to  be  a  child.     A  charge  that  requires  that  a  person  should  accom- 

"  an  object  lying  between  the  ties  not  pany  each  locomotive,   as  a  lookout, 

more  than  two  or  three  inches  above.  See  post,  %  463. 

is  not  ordinarily  an  object  indicating  „  *  Memphis,  &c.  R.  Co.  v.  Sanders, 
danger,  or  calling  for  increased  vigi-  43  Ark.  225.  See  fast,  %  462;  Bar- 
lance,  nor  would  the  engineer  be  re-  ley  v.  Chicago,  &c.  R.  Co.,  4  Biss. 
quired  to  slow  down  the  speed  of  his  430. 
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§  459.  Negligence  of  other  persons  or  companies. — 
A  railroad  company  is  responsible,  not  only  for  the  negli- 
gence of  its  servants,  but  also  for  the  habitual  carelessness 
which  it  knows  and  permits  to  be  practiced  by  others  upon 
its  trains  and  premises  ;  e.  g.,  for  the  habitual  carelessness 
of  a  postal  clerk,  in  handling  mail  bags.^  Railroad  compa- 
nies have  no  power  to  lease  their  roads  or  to  delegate  their 
public  duties,  without  express  statutory  authority ;  ^  and 
therefore  a  company  which  attempts  to  do  so  remains  lia- 
ble for  injuries  suffered  through  the  negligence  of  any  one 
operating  any  part  of  its  road,  with  its  consent.^  Even 
when  such  a  lease  is  authorized,  it  does  not  always  follow 
that  the  lessor  will  escape  this  responsibility.  That  will 
depend  upon  the  terms  of  the  statute  and  the  lease.*     If 


*  Plaintiff,  having  purchased  a 
ticket,  went  out  on  the  platform  to 
wait  for  an  approaching  train.  As  the 
postal  car  passed,  the  postal  clerk 
threw  a  mail  bag,  which  injured  the 
plaintiff.  The  company  was  held 
liable,  because  this  method  of  dis- 
charging mail  bags  had  prevailed  for 
a  long  time,  and  the  company  was 
chargeable  with  notice  of  it  (Carpen- 
ter V.  Boston,  &c.  R.  Co.,  97  N.  Y. 
494;  reversing  24  Hun,  104).  A  com- 
pany, permitting  the  servants  of  an- 
other company  to  control  its  trains, 
adopts  such  servants  as  its  own 
(Union  R.  &c.  Co.  v.  Kallaher,  1 14  111. 
325).  As  to  liability  for  disorderly 
persons,  see  Illinois  Central  R.  Co.  v. 
Grabill,  50  111.  241. 

2  Abbott  V.  Johnstown,  &c.  R. 
Co.,  80  N.  Y.  27. 

*  Id.;  Nelson  v.  Vermont,  &c.  R. 
Co.,  26  Verm.  717;  Illinois  Central 
R.  Co.  V.  Barron,  jJWall.  90;  Alexan- 
dria, &c.  R.  Co.  V.  Brown,  17  Id.  445 ; 
Mahoney  v.  Atlantic,  &c.  R.  Co.,  63 
Maine,  68;  Daniels  v.  Hart,  118  Mass. 
543;  Ohio,  &c.  R.  Co.'z/.  Dunbar,  20 
111.  623;  Aycock  V.   Raleigh,  &c.  R. 


Co.,  89  N.  C.  321;  Macon,  &c.  R. 
Co.  V.  Mayes,  49  Geo.  355.  A  com- 
pany owned  a  switch-track  from  main 
road  to  a  mining  company's  coal 
shaft ;  and  furnished  cars  to  it,  to  load 
with  coal ;  a  car  being  allowed  by  the 
mining  company  to  run  down  the 
grade  with  no  one  on  it,  ran  over  a 
child.  Held,  the  company  was  liable 
(Smith  V.  Atchison,  &c.  R.  Co.,  25 
Kans.  738).  The  ground  of  liability 
of  the  leasing  company,  for  acts  of 
lessee,  is  not  merely  that  lessee  is 
agent  of  lessor,  but  that  lessor,  in  con- 
sideration of  grant  of  its  charter,  un- 
dertook the  performance  of  duties  and 
obligations  towards  the  public,  and 
public  policy  requires  that  it  should 
not  be  relieved  therefrom  without  con- 
sent of  legislature  (Balsley  ?/.  St.  Louis, 
&c.  R.  Co.,  119  111.  68).  In  order  to 
relieve  the  lessor  from  such  liability, 
legislative  exemption  is  necessary. 
Mere  consent  to  lease  is  not  such  an 
exemption  (Id.). 

*  See  Abbott  v.  Johnstown,  &c.  R. 
Co.,  80  N.  Y.  27;  Wasmer  v.  Dela- 
ware, &c.  Canal  Co.,  Id.  212. 
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the  permissive  statute  comteraplates  a  transfer  of  responsi- 
bility from  the  lessor  to  the  lessee,  as  seems  to  be  gener- 
ally the  case,  the  lessor  is  not  compelled  to  remain  liable  for 
the  negligence  of  the  lessee.^  A  company  running  its 
trains  over  the  road  of  another  company,  is  bound  by  the 
same  laws  and  ordinances  as  bind  the  latter,  so  far  as  liabil- 
ity for  the  negligence  is  concerned.^  If  such  train  is  under 
the  exclusive  control  of  the  servants  of  the  company  own- 
ing the  track,  the  latter  is  liable  for  the  damages  caused  by 
its  negligent  management ;  if  the  servants  of  both  jointly 
control  the  train,  both  companies  are  liable.^  A  company 
is  liable  for  an  injury  caused  by  its  own  negligence  to  an- 
other company  while  the  latter  is  running  trains  on  its  road 
under  contract,  and  is  also  so  liable  for  an  injury  to  the 
passengers  and  servants  of  such  company.*  Where  two 
companies  are  in  joint  occupation  of  the  same  depot 
grounds,  so  that  their  respective  servants  must  necessarily 
pass  over  each  other's  tracks,  each  company  owes  the  same 
care  to  the  servants  of  the  other  as  to  its  own.®  In  an  ac- 
tion against  the  company  owningor  operating  a  railroad  at 
the  time  of  the  injury,  there  is  a  presumption  that  such 
company  also  owned  or  controlled  the  train  which  did  the 
injury  ;  and  in  the  absence  of  positive  proof  by  the  com- 
pany, />rzma/acze  evidence  by  the  plaintiff  of  such  owner- 
ship or  control  is  sufificient.®      Where  a  railroad  company 

'  Mahoney  v.  Atlantic,  &c.  R.  Co.,  ^  This  proposition  of  the  text  is  in 

63    Maine,  68 ;   Philadelphia,   &c.    R.  the  language  of  a  charge,  which  was 

Co.  V.  Anderson,   94  Penn.  St.  351;  held  to  be  correct,  in  Nashville,   &c. 

Quested  v.  Newburyport,  &c.  R.  Co.,  R.  Co.  v.  Carroll  (6  Heisk.  347). 

127  Mass.  204,  and  cases  j-zis/^a.  ''Matter    of    Merrill,    54    Verm. 

2  McGrath  v.    N.   Y.   Central  R.  200. 

Co.,    63  N.  Y.  522;    Great  Western  »  Illinois  Central  R.  Co.  ■!/.  Frelka, 

R.  Co.  V.  Blake,  7  Hurlst.  &  N.  987;  no  111.  498. 

Thomas  ?/.  Rhymney  R.  Co.,  L.   R.  «    In  Pittsburgh,   &c.    R.  Co.  v. 

6  Q.  B.  266;  Wright  v.   Midland  R.  Knutson  (69  111.  103),  on  the  question 

Co.,    L.    R.   8   Ex.  137;    Buxton    v.  of  evidence,   the  court  said:     "It  is 

Northeastern  R.  Co.,  L.  R.  3  Q.  B.  first  urged  that  the  train  which  did 

549;  Birkett  v.   Whitehaven,  &c.  R.  the  injury  was  not  shown  by  the  evi- 

Co.,  4  Hurlst.  &  N.  730.  dence  to  have  belonged  to  appellants., 
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is  compelled  by  statute  to  forward  over  its  line  through 
traffic  from  other  lines,  it  is  bound  to  use  only  ordinary 
care  to  ascertain  that  the  trucks  of  other  companies  are  in 
a  condition  to  travel  safely,  and  is  not  bound  to  unload 
them  for  the  purpose  of  a  rigidly  minute  inspection.^     It 


On  this  question,  several  witnesses 
testify,  and  their  evidence  tend 
strongly  to  show  that  appellants 
owned  or  at  least  were  operating  this 
train.  It  may  not  prove  the  fact  be- 
yond all  doubt,  but  it  certainly  raises 
a  strong  presumption  that  they  had 
the  control  of  the  train.  In  reference 
to  such  a  fact  we  cannot  expect  full 
and  undoubted  proof.  The  owner- 
ship can  only  be  proved  or  disproved 
positively  by  some  of  the  officers  of 
the  road.  It  is  no  doubt  true  that  the 
larger  portion  of  the  employees  of  the 
company,  and  all  persons  not  con- 
nected with  it,  can  have  no  certain 
knowledge  of  the  ownership,  or  what 
company  is  using  such  property.  We 
infer  from  the  evidence  that  the  road 
changed  its  name  several  times.  The 
evidence  was  prima  facie  sufficient 
to  prove  this  fact,  that  the  company 
owned  this  property;  and  if  untrue  ap- 
pellants had  it  in  their  power  to  dis- 
prove it,  but  have  failed  to  do  so,  and 
cannot  complain  that  the  jury  have 
found  that  issue  as  they  did." 

^  While  a  coal  truck,  not  belong- 
ing to  defendant,  was  being  carried 
over  its  line,  it  broke  down,  in  con- 
sequence of  a  defect  in  its  axle,  and 
caused  the  break-van  to  come  into 
collision  with  a  passenger  train, 
whereby  plaintiff  was  injured.  Before 
being  taken  on  defendant's  line  it  was 
inspected,  and  some  defect  discovered 
and  cured.  An  old  crack  in  the  fore 
axle,  which  was  an  inch  and  a  quarter 
deep,  was  not  discovered;  but  the 
company  was  not  held  to  be  negligent. 
Jessel,  M.  R.,  said:    "  All  these  usual 


precautions  were  adopted  here,  and 
two  defects  were  discovered.  .  .  . 
The  real  question  was  whether  the 
company  was  guilty  of  neghgence  in 
not  making  a  more  minute  examina- 
tion; for  there  is  no  doubt  that  the 
crack,  having  reached  the  surface, 
might  have  been  discovered  by  a  suf- 
ficient minute  examination.  .  .  . 
The  company  cannot  stop  all  foreigfn 
trucks  and  empty  them  for  the  pur- 
poses of  a  minute  examination.  .  .  . 
The  second  question  (to  the  jury)  was 
whether  it  was  the  duty  of  the  de- 
fendants to  examine  the  axle  by  scrap-i 
ing  off  the  dirt  and  minutely  looking 
at  it — so  minutely  as  to  enable  them 
to  see  the  crack — and  so  to  prevent  or 
remedy  the  mischief.  The  jury  an- 
swered, no.  .  .  .  If  the  defect 
discovered  were  such  as  ought  reason- 
ably to  induce  a  person  of  experience 
to  think  that  some  other  defect  ex- 
isted, or  was  Ukely  to  exist,  then  there 
would  be  a  duty  to  examine  further, 
but  if  the  defect  discovered  had  no 
probable  connection  with  any  other 
undiscovered  defect,  then  I  see  no  rea- 
son why  any  further  or  other  examina- 
tion should  be  made  "  (Richardson  v. 
Great  Eastern  R.  Co.,  L.  R.  i  C.  P. 
D.  342;  reversing  L.  R.  10  C.  P. 
486).  The  foregoing  decision  was 
followed  in  a  recent  case  (1883)  where 
the  accident  was  caused  by  the  break- 
ing of  a  draw-bar  which  joined  two 
foreign  trucks  while  running  on  de- 
fendant's down  line;  the  draw- bar 
when  broken  hung  down,  caught  on  a 
sleeper,  and  forced  the  truck  over  on 
the  up  line  where  it  fouled  a  passenger 
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is  not  negligence  for  a  company  to  transport  over  its  road 
the  cars  of  other  roads  not  constructed  with  the  most  ap- 
proved appliances  ;  ^  and  before  so  transporting  such  cars 
it  is  not  bound  to  repeat  the  tests  which  should  be  used  in 
the  original  construction  of  such  cars,  but  may  generally 
assume  that  they  are  in  good  condition  if  they  appear  to 
to  be  so.^  It  is,  however,  bound  to  inspect  such  cars  super- 
ficially in  the  same  manner  as  its  own,  and  is  responsible 
for  the  consequences  of  such  defects  as  would  have  been 
disclosed  by  ordinary  inspection  ;  for  it  is  its  duty  to  have 
such  defects  repaired  or  refuse  to  take  the  cars.®  It  is  ob- 
vious that  a  company  cannot  escape  liability  to  a  traveler 
by  showing  that  the  car  which  caused  his  injury  was  owned 
by,  and  borrowed  from,  another  company.* 


train  and  plaintiff  was  injured.  The 
defense  was  "that  the  accident  was 
caused  by  the  breaking  of  the  draw- 
bar owing  to  a  latent  defect  therein, 
in  a  foreign  truck  which  the  defend- 
ants were  by  statute  bound  to  run  on 
their  line;"  there  was  evidence  that 
this  truck  had  been  examined  as  for- 
eign trucks  usually  were.  It  was  held 
that  though  the  "  construction  of  the 
drajv-bar  was  unusual  as  the  washer 
concealed  the  catter-hole,"  yet  there 
was  nothing  to  induce  a  careful  man 
to  prevent  the  truck  from  running  on 
defendants'  line  (Gilbert  v.  North 
London  R.  Co.,  i  Cab.  &  El.  [N.  P.] 
31).  In  another  case  growing  out  of 
the  same  accident,  the  plaintiff  was 
also  nonsuited  (Allen  v.  North  Lon- 
don R.  Co.,  Id.  33). 

*  Baldwin  v.  Chicago,  &c.  R.  Co., 
50  Iowa,  680.  See  other  cases  cited 
in  Patterson,  Railway  Accident  Law, 

137- 

2  Ballou  V.  Chicago,''&c.  R.  Co., 

54  Wise.  257. 

"  Defendants'  road  was  so  arranged 
that  both  broad  and  standard  gauge 


cars  could  be  run  upon  the  same 
train ;  and  two  cars  belonging  to  two 
other  companies  and  of  different 
gauges  were  being  transported  at  the 
time  of  the  accident.  Held,  that 
where  trains  are  so  made  up  of  cars 
of  different  gauge,  as  the  draw-heads 
of  the  couplings  are  more  apt  to  pass 
each  other,  it  is  more  important  that 
the  bumpers  should  be  carefully  in- 
spected for  the  protection  of  the  coup- 
lers, and  that,  as  the  defect  was  an 
obvious  one  and  easily  remedied,  the 
company  was  liable  (Gottlieb  v.  N.  Y., 
Lake  Erie,  &c.  R.  Co.,  100  N.  Y.  462). 
In  a  similar  case,  the  company  was  held 
liable  to  its  servants  for  an  injury 
caused  by  the  novel  coupling  appli- 
ance of  the  foreign  car  which  allowed 
the  draw-heads  to  interlap  (O'Neil  v. 
St.  Louis,  &c.  R.  Co.,  9  Fed.  Rep.  337). 
*  In  Mackin  v.  Boston,  &c.  R. 
Co.  (135  Mass.  201),  the  court  recog- 
nized the  duty  of  a  company  to  furnish 
its  employees  with  suitable  cars,  but 
was  of  opinion  that  as  to  foreign  cars 
its  only  duty  was  to  provide  competent 
inspectors.    See  ante,  §  196. 
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§  460.  Rate  of  speed.— Frequent  attempts  have  been 
made  to  convict  railroad  companies  of  negligence  on  the 
mere  ground  of  the  speed  at  which  their  trains  have  been 
run.  But  it  never  has  been,  and  we  trust  never  will  be, 
established  as  a  rule  of  law  that  any  conceivable  rate  of 
speed  is  per  se  evidence  of  negligence.^  The  whole  object 
of  the  railroad  system  is  to  attain  a  high  speed  of  travel ; 
and  the  vast  saving  of  time  which  the  community  makes 
by  every  increase  in  the  rapidity  of  travel,  with  the  corre- 
sponding increase  in  the  productive  power  of  nations, 
should  make  courts  and  juries  cautious  lest  they  hinder 
the  progress  of  the  world  by  an  unwise  timidity.  If  the 
track  is  decayed,  or  loosely  laid  (as  is  too  often  the  case  in 
America),  a  high  speed  is  no  doubt  dangerous.  There  are 
many  railroads  upon  which  it  would  be  more  dangerous  to 
travel  thirty  miles  in  an  hour,  than  to  move  at  double  the 
speed  upon  a  well  built  and  equipped  road.  The  proper 
test,  therefore,  with  respect  to  the  speed  at  which  a  train 
was  run,  is  to  inquire  whether  the  condition  of  the  track 
and  equipment,  the  protection  afforded  to  travelers  by 
fencing  the  track  from  adjoining  highways,  or  suitable 
warnings  against  danger,  and  similar  circumstances,  were 
such  as  to  make  that  speed  consistent  with  prudence. 
The  contrary  should  not  be  presumed.  Where  the  road 
passes  through  a  village,  town,  or  city,  the  speed  of  its 

1  See  Withers  v.  North  Kent  R.  The  reasonable  rule  is  that  the  high- 
Co.,  27  L.  J.  [Exch.]  417;  3  Hurlst.  &  est  rate  of  speed  consistent  with  the 
N.  [Am.  ed.]  969;  Sharrod  v.  North-  safety  of  the  passengers  is  proper  and 
western  R.  Co.,  4  Exch.  580;  Warner  legitimate  (Houston  v.  Vicksburg,  &c. 
V.  N.  Y.  Central  R.  Co.,  44  N.  Y.  465;  R.  Co.,  [La.]  2  So.  Rep.  562).  To 
Maginnis  v.  N.  Y.  Central  R.  Co.,  52  charge  the  jury  "  that  if  they  believe 
Id.  215,  220;  Wallace  v.  St.  Louis,  from  the  evidence  the  defendant,  at 
&c.  R.  Co.,  74  Mo.  594;  Young  v.  the  time  of  the  killing,  was  running  a 
Hannibal,  &c.  R.  Co.,  79  Id.  336;  train  which  could  not  possibly  be 
Powell  V.  Mo.  Pacific  R.  Co.,  76  Id.  stopped  within  half  a  mile,  this  of 
80;  McKonkey  v.  Chicago,  &c.  R.  itself  was  negligence,"  Held,  error 
Co.,  40  Iowa,  205 ;  Central  Ohio  R.  (Doggett  v.  Richmond,  &c.  R.  Co.,  8l 
Co.    V.    Lawrence,    13   Ohio    St.    66.  N.  C.  459). 
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trains  should  obviously  be  diminished  in  proportion  to  the 
liability  of  meeting  persons  on  the  track.^  But  in  crossing 
an  ordinary  rural  highway,  no  diminution  of  speed  is  re- 
quired, unless  very  special  circumstances  make  it  necessary.^ 
For  the  same  reason,  speed  must  be  lessened  where,  by  the 
arrangements  of  the  company,  passengers  have  a  right  to 
cross  the  track,  and  may  be  expected  to  do  so.* 

§  461.  Care  required  of  railroad  on  and  near  highways.— In 
America,  from  motives  of  economy,  railroads  are  almost 
universally  constructed  upon  the  same  grade  with  the 
neighboring  highways,  and  frequently  run  for  short  dis- 
tances closely  parallel  to  highways  and  even  directly  along 
their  center.     The  result  necessarily  is  that  travelers  upon 


*  Grippen  v.  N.  Y.  Central  R.  Co., 
40  N.  Y.  34, 48 ;  Lafayette,  &c.  R.  Co. 
V.  Adams,  26  Ind.  76;  Meyer  v.  Mid- 
land, &c.  R.  Co.,  2  Neb.  319.    Where 
the  law  has  not  fixed  the  rate  of  speed 
at  which  cars  may  be  run  upon  a  rail- 
road, in  and  across  the  streets  of   a 
city,  it  is  generally  a  question  of  fact, 
in  each  case,  whether  the  actual  rate 
was  excessive  or  dangerous.    Whether 
it  is  so  or  not  will  depend,  to  some 
extent,  upon  the  safeguards  which  are 
adopted  to  prevent  accidents.      It  is 
not  correct  to  say  that  in  every  case 
where  a  fault  in  this  respect  is  alleged, 
the  question  must  be  submitted  to  the 
jury.     If   it  is  clearly  shown  that  on 
the  occasion  in  question  the  velocity 
was  not  greater  than  that  which  had 
been  usually   practiced   before,   with 
the  tacit  consent  of  the   community 
and  without  accident,  it  should  not  be 
considered  an  open  question  whether 
running  at  that    rate   was    negligent 
and  unlawful  (Wilds  v.  Hudson  River 
R.  Co.,  29  N. "Y.  315).     When  a  train 
running  at  six  or  seven  miles  an  hour 
through  a  city  street,  ran  over  a  child ; 
held  for  the  jury  to  say  whether  the 


train  was  moving  too  fast  (Philadel- 
phia, &c.  R.  Co.  V.  Long,  75  Penn. 
St.  257).  To  same  effect,  Finklestein 
V.  N.  Y.  Central  R.  Co.,  41  Hun,  34 
[less  than  8  miles  an  hour];  Chicago, 
&c.  R.  Co.  V.  Lee,  68  111.  576;  Peoria, 
&c.  R.  Co.  V.  Miller,  11  Bradwell,  375 ; 
Loucks  V.  Chicago,  &c.  R.  Co.,  31 
Minn.  526 ;  Bolinger  v.  St.  Paul,  &c. 
R.  Co.,  [Minn.]  31  N.  W.  Rep.  856; 
Pacific  R.  Co.  V.  Houts,  12  Kans.  328. 

"  Warner  v.  N.  Y.  Central  R.  Co., 
44  N.  Y.  465 ;  compare  Bellefontaine, 
&c.  R.  Co.  V.  Hunter,  33  Ind.  335 ; 
Lafayette,  &c.  R.  Co.  v.  Adams,  26 
Id.  76 ;  Raiford  v.  Mississippi,  &c.  R. 
Co.,  43  Miss.  233;  Wabash,  &c.  R. 
Co.  V.  Hicks,  13  Bradwell,  407  [com- 
pany not  liable  though  running  train 
at  35  miles  an  hour  through  the  edge 
of  a  small  village  where  no  stops  were 
made] ;  Reading,  &c.  R.  Co.  v. 
Ritchie,  102  Penn.  St.  425  [thirty 
miles  an  hour].  See  cases  in  last  note. 
Lockwood  7/. Chicago,  &c.  R.  Co.,  [111.] 
12  N.  W.  Rep.  401  [running  at  8  or 
10  miles  an  hour  on  a  certain  curve, 
not  negligence]. 

^  See  post^  %  464. 
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such  highways  are  continually  obliged  to  cross  the  railroad 
tracks,  and  frequently  obliged  to  travel  beside,  or  even 
upon  the  rails.  Where  this  is  the  case,  it  is  obvious  that 
the  obligation  to  use  ordinary  care  requires  that  the  cars 
should  be  run  with  much  more  caution  than  upon  a  road 
exclusively  occupied  by  the  railroad  company.^  And  when 
cars  are  thus  passing  along  a  highway  at  night,  the  added 
danger  demands  additional  precautions,  corresponding  to 
the  risk  to  which  the  lives  and  property  of  travelers  are 
exposed ;  such  as  lights  and  bells,^  a  head-light  to  an  en- 
gine,^ a  good  lookout-man  and,  in  storms  or  unusual  dark- 
ness, loud  signals.* 

§  462.  Care  in  driving  horse-cars.— Cars  drawn  by  horses 
upon  rails  are  in  the  main  governed  by  the  same  rules  as 


1  Toledo,  &c.  R.  Co.  v.  Harmon,  47 
111.  298;  Illinois  Central  R.  Co.  v. 
Hutchinson,  Id.  408 ;  Wilson  v.  Cun- 
ningham, 3  Cal.  241.  See  also  Pacific 
R.  Co.  V.  Houts,  12  Kans.  328,  and 
cases  infra. 

2  Johnson  v.  Hudson  River  R.  Co., 
20  N.  Y.  65 ;  affirming  6  Duer,  633. 
In  that  case,  defendant's  horse-car 
without  lights  or  bells,  was  proceed- 
ing on  a  dark  evening  upon  its  rail- 
road in  a  city  street,  obstructed  by  a 
sewer  in  the  process  of  construction. 
The  plaintiff 's  intestate,  a  sober  cart- 
man,  was  found  dead  upon  the  track, 
under  circumstances  authorizing  the 
inference  that  he  had  fastened  his 
horse,  and  was  groping  in  the  dark  to 
find  a  safe  passage  for  his  team,  when 
struck  by  defendant's  car.  There 
was  no  witness  of  the  accident.  Held, 
that  the  dangerous  tendency  of  defen- 
dant's conduct  was  such  as,  in  the 
absence  of  any  other  evidence  than 
the  presumption  that  plaintiff  had  the 
same  regard  for  his  safety  as  other 
men,  to  authorize  the  attributing  of 
the  accident  to  the  negligence  of  de- 


fendant, and  the  refusal  of  a  nonsuit. 
See  next  section. 

^  Indianapolis,  &c.  R.  Co.  v.  Gal- 
breath,  63  111.  436.  The  Tennessee 
Code  (§  1166J  requires  companies  to 
keep  some  one  "  always  upon  the 
lookout  ahead ;"  and  yet  in  any  given 
case,  if  there  was  a  lookout  at  the  time 
of  the  injury,  negligence  cannot  be 
charged  because  there  had  not  been 
one  continuously  throughout  the  trip 
(Louisville,  &c.  R.  Co.  v.  Stone,  7 
Heisk.  468). 

"  Plaintiff  was  walking  upon  the 
track  which  was  on  a  public  street ; 
there  was  no  sidewalk,  and  the  track 
was  much  frequented.  There  was  a 
heavy  snow  storm  with  high  wind ; 
it  was  the  custom  of  the  company  to 
give  the  alarm  of  whistle  or  bell  at 
that  place.  On  this  occasion,  plain- 
tiff heard  no  alarm  and  was  knocked 
down  by  an  engine  backing  up.  Held, 
not  error  to  refuse  a  nonsuit  (Solen 
V.  Virginia  City,  &c.  R.  Co.,  13  Nev. 
106) ;  see  Neier  v.  Mo.  Pacific  R.  Co., 
12  Mo.  App.  35. 
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Other  vehicles.^  But  their  peculiar  circumstances,  of  course, 
require  some  special  applications  of  the  general  rules. 
Thus  the  comparative  noiselessness  of  their  movement  re- 
quires that  some  warning  should  be  given  of  their  approach; 
and  a  jury  has  therefore  the  right  to  hold  their  proprietors 
negligent  in  not  providing  bells  for  the  horses,  and  at 
night  lights  for  the  cars.^  As  they  cannot  turn  out  of  their 
straight  path,  the  "law  of  the  road"  does  not  apply  either 
to  them  or  to  any  vehicle  meeting  them.*  And  for  the 
same  reason,  when  a  collision  occurs  between  an  ordinary 
vehicle  and  a  railroad  car  traveling  side  by  side,  the  pre- 
sumption is  that  the  driver  of  the  former  was  negligent.* 
But  inasmuch  as  the  injuries  which  are  caused  by  a  railroad 
car  are  more  serious  than  those  inflicted  by  most  other 
vehicles,  it  seems  that  a  greater  degree  of  care  should  be 
required  of  car  drivers  than  of  most  other  drivers.^  They 
are  bound  to  watch  persons  on  the  track  or  approaching 
the  same,  and  to  stop  in  the  shortest  time  possible,  so  as  to 
avoid  coming  into  collision  with  them.*  It  is  gross  neg- 
ligence for  a  car  driver  to  twist  the  reins  about  the  brake, 
and  turn  his  back  upon  the  horses,  leaving  them  to  trot  at 


1  In  Kentucky,  a  statute  providing  rapidly  approaching  car  by  turning  off 

for  the  redress  of  injuries  arising  from  the  track,  but  was  hindered  by  the 

the  misconduct  of  railroad  companies  sliding  of  his  wheel  in  the  groove  of 

applies  to  horse  railroads  as  well  as  to  the  rail,  and  was  struck  and  injured 

steam  railroads  (Johnson  v.  Louisville  by  the  car.     Held,  sufficient  evidence 

R.  Co.,  10  Bush,  231).  to  go  to  the  jury  upon  the  question  of 

8  Johnson  v.  Hudson  River  R.  Co.,  plaintiff's  care  and  defendant's  negli- 

20  N.  Y.  65.  gence  (Lynam  v.  Union  R.  Co.,  114 

3  Hegan  v.  Eighth  Av.  R.  Co.,  15  Mass.  83). 

N.  Y.  380.  ^  See  Mangam  v.  Brooklyn  City 

*  Suydam  v.  Grand  Street  R.  Co.,  R.  Co.,  36  Barb.  230,  236;  Citizens' 

41  Barb.  375;  17  Abb.  Pr.  304.    This  R.  Co.  v.  Carey,  56  Ind.  396. 

presumption   is   not  conclusively  re-  «  See  chapter  on  Driving  and  Rid- 

pelled    by    showing    that    the    other  ing,  post;  also   Schierhold  v.  North 

vehicle  slipped  upon  the  rails  (Seigel  Beach,  &c.  R.  Co.,  40  Cal.  447 ;  Mc- 

V.  Eisen,  41  Cal.  109).     Plaintiff  was  Carthy  z/.  Cass  Av.  R.  Co.,  [Mo.]  4  So. 

driving  slowly  upon  defendant's  horse-  W.  Rep.  516. 
car  track,  and  attempted  to  avoid  a 
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the  usual  pace,  while  amusing  himself  with  other  matters.^ 
It  is  not  necessarily  contributory  negligence  for  one  in 
driving  to  use  street  railroad  tracks,  even  though  there  is 
sufficient  room  by  the  side  of  the  track.  A  vehicle  has 
equal  rights  with  a  horse-car  in  the  streets  of  a  city.* 

§  463.  Care  required  at  highway-crossings. — The  rights  of 
a  traveler  on  the  highway,  at  a  point  where  it  is  crossed, 
on  a  level,  by  a  railroad,  are  subordinate  to  those  of  the 
railroad  company,  so  far  as  to  require  the  traveler  to  give 
way  to  any  train  which  is  in  sight  or  hearing,^  though  not 


'  Mangam  v.  Brooklyn  City  R. 
Co.,  36  Barb.  230;  s.  C,  affirmed,  38 
N.  Y.  455.  See  Montfort  v.  Schmidt, 
36  La.  Ann.  750. 

s  Adolph  V.  Central  Park,  &c.  R. 
Co.,  43  N.  Y.  Superior,  199;  affirmed, 
76  N.  Y.  530.  See  McCarthy  v.  Cass 
Av.  R.  Co.,  [Mo.]  4  So.  W.  Rep.  516 
[running  over  a  boy,  who  was  attempt- 
ing to  get  on  another  car  going  in  the 
opposite  direction] ;  Citizens'  R.  Co.  v. 
Carey,  56  Ind.  396.  The  rule  of  con- 
tributory negligence  applies  to  a  man 
marching  in  a  procession,  who  is  run 
over  by  a  street  car,  as  to  an  ordinary 
traveler  on  the  street  (Brown  v.  Broad- 
way, &c.  R.  Co.,  50  N.  Y.  Superior, 
106). 

3  W^arner  v.  N.  Y.  Central  R.  Co., 
44  N.  Y.  465  ;  reversing  s.  C,  45 
Barb.  299.  Compare  Galena,  &c.  R. 
Co.  V.  Dill,  22  111.  264 ;  Bellefontaine, 
&c.  R.  Co.  V.  Hunter,  33  Ind.  335. 
In  Pittsburgh,  &c.  R.  Co.  v.  Maurer 
(21  Ohio  St.  421),  it  was  said  that  the 
rights  of  the  traveler  and  of  the  rail- 
road company  were  equal.  But  the 
point  actually  decided  was  not  at  all 
inconsistent  with  the  text.  At  a  rail- 
road-crossing, neither  the  travelers 
upon  the  highway,  nor  the  railroad 
company,  have  an  exclusive  right  of 
passage,    but    their    rights    are    con- 


current (North  Penn.  R.  Co.  v.  Heile- 
man,  49  Penn.  St.  60).  "Railroad 
companies,  in  operating  their  cars, 
must  be  held,  in  crossing  public  high- 
ways and  thoroughfares,  to  so  rege- 
late the  speed  of  their  trains,  and  to  give 
such  signals  to  persons  passing,  that 
all  may  be  apprised  of  the  danger  of 
crossing  the  railroad  track.  And  they 
should  also  keep  a  lookout,  so  as  to 
see,  and,  as  far  as  possible,  prevent,  in- 
jury to  others  exercising  their  legal 
rights.  A  failure  in  any  of  these 
duties  on  their  part  should  render 
them  liable  for  injuries  inflicted,  and 
for  wrongs  resulting  from  its  omission. 
But  while  the  road  is  held  to  this  de- 
gree of  care,  it  is  equally  the  duty  of 
a  person  crossing  the  track  of  a  rail- 
road to  be  on  his  guard,  and  to  see 
that  he  is  not  incurring  danger  to  him- 
self and  to  his  property.  He  has  no 
right  to  close  his  eyes  and  close  his 
ears  to  the  danger  he  is  liable  to  incur 
at  such  a  place ;  and  if  he  does,  then 
he  must  be  responsible  for  the  conse- 
quences of  his  carelessness,  unless  the 
other  party  has  been  guilty  of  miscon- 
duct still  more  gross  and  willful "  (per 
Walker,  J.,  Chicago,  &c.  R.  Co.  v. 
Still,  19  111.  499).  See  also  111.  Cen- 
tral R.  Co.  V.  Benton,  69  111.  174.  It 
is  considered,  in  Texas,  that  the  right 
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in  such  a  sense  as  to  give  the  company  a  right  to  block  up 
the  highway  ;  for  its  right  is  only  given  for  the  purpose  of 
travel,  not  of  storing  its  cars  or  goods.'  Both  parties  are, 
however,  equally  bound  to  use  ordinary  care — that  is,  such 
care  as  a  prudent  man  would  usually  take  under  similar 
circumstances;*  the  one  to  avoid  committing,^  and  the 
other  to  avoid  receiving  injury.*  For  this  purpose,  it  is  the 
duty  of  the  engineer  to  keep  watch  for  travelers,^  and,  up- 
on approaching  a  highway  crossing,  it  is  generally  his  duty 
to  give  sufficient  signals  of  the  approach  of  the  train,  by 
ringing  his  bell,  sounding  the  whistle,*  displaying  head- 


of  a  railroad  company  to  operate  its 
trains  across  a  highway  should  be 
subordinate  to  the  ordinary  public  use 
(Houston,  &c.  R.  Co.  v.  Carson,  66 
Tex.  345). 

^  Leaving  a  box-car  on  the  track 
at  a  street-crossing,  from  10  P.  m.  to 
5  A.  M.,  in  violation  of  a  city  ordi- 
nance, which  made  it  unlawful  to 
leave  a  car  at  such  a  place  for  more 
than  ten  minutes,  held  negligence 
(McCoy  V.  Phila.,  &c.  R.  Co.,  5  Hous- 
ton [Del.],  599). 

2  Continental  Imp.  Co.  v.  Stead, 
95  U.  S.  161 ;  Brand  v.  Schenectady, 
&c.  R.  Co.,  8  Barb.  368;  Cummings 
V.  Brooklyn  R.  Co.,  104  N.  Y.  669; 
Weber  z/.  N.Y.. Central  R.  Co.,  58  Id. 
451 ;  Pennsylvania  Co.  v.  Krick,  47 
Ind.  368;  Pennsylvania  R.  Co.  v. 
Weber,  72  Penn.  St.  27;  Shaw  v. 
Boston  &  Worcester  R.  Co.,  8  Gray, 
45 ;  Cleveland,  &c.  R.  Co.  v.  Terry,  8 
Ohio  St.,  570,  580;  Pendleton  St.  R. 
Co.  V.  Stallmann,  22  Ohio  St.  i.  The 
company  is  not  bound  to  use  the 
utmost  care.  The  care  is  not  to  be 
compared  to  that  of  a  passenger  (Id.). 
But  in  Toledo,  &c.  R.  Co.  v.  Harmon 
(47  111.  298),  it  was  held  that  the 
utmost  care  was  required  in  cities^  and 
in  going  along  highways. 


s  Warner  v.  N.  Y.  Central  R.  Co.. 
44  N.  Y.  465;  Macon,  &c.  R.  Co.  v. 
Davis,  18  Geo.  679;  Linfield  v.  Old 
Colony  R.  Co.,  10  Cush.  562 ;  Bradley 
V.  Boston,  &c.  R.  Co.,  2  Id.  539;  see 
Brand  v.  Schenectady,  &c.  R.  Co.,  8 
Barb.  368. 

*  Stubley  v.  Northwestern  R.  Co., 
L.  R.  I  Exch.  13;  4  Hurlst.  &  C,  83; 
Shaw  V.  Boston  &  Worcester  R.  Co., 
8  Gray,  45 ;  Chicago,  &c.  R.  Co.  v. 
Still,  19  111.  499 ;  Brand  v.  Schenectady, 
&c.  R.  Co.,  8  Barb.  368;  North  Penn. 
R.  Co.  V.  Heileman,  49  Penn.  St. 
60. 

5  Thus,  the  division  of  a  train  into 
two  parts,  the  hinder  section  having 
no  one  on  the  lookout  when  crossing 
a  highway,  is  negligence,  especially 
when  this  is  done  in  passing  through 
a  village  (Butler  v.  Milwaukee,  &c.  R. 
Co.,  28  Wise.  487). 

*  These  are  statutory  regulations, 
nearly  universal  in  America.  But 
where  such  statutes  do  not  exist  there 
is  no  rulS  of  common  law  requiring 
the  use  of  exactly  these  precautions 
(Spencer  v.  Illinois  Central  R.  Co.,  29 
Iowa,  55;  Artz  v.  Chicago,  &c.  R. 
Co.,  44  Id.  284;  Zeigler  v.  Northeast- 
ern R.  Co.,  7  S.  C.  402).  Whether  the 
ringing  of  a  locomotive  bell,  without 
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lights,  and  other  sufficient  lights  at  night,^  or  otherwise,  as 
may  be  usual,  and  also  to  approach  a  crossing  which  he 
knows  to  be  continually  thronged  with  travelers,  and  un- 
protected by  the  company,  at  such  a  rate  of  speed  as  will 
enable  him  to  check  the  train  if  necessary,*  More  than 
this  cannot  be  required,*  unless  the  engineer  has  actual 
notice  of  special  circumstances  demanding  special  care, 
such   as   the  presence  of  any  person  or  thing  upon  the 


blowing  the  whistle,  is  a  sufficient 
warning  of  the  approach  of  a  train  to 
a  public  road-crossing,  depends  on  the 
circumstances ;  it  is  a  question  for  the 
jury,  and  it  is  error  not  to  submit  it  to 
them  (Longenecker  v.  Pennsylvania 
R.  Co.,  105  Penn.  St.  328). 

1  Maginnis  v.  N.  Y.  Central  R. 
Co.,  52  N.  Y.  215;  Cheney  z/.  N.  Y. 
Central  R.  Co.,  16  Hun,  415;  Burling 
V.  Illinois  Central  R.  Co.,  85  lU.  18; 
International,  &c.  R.  Co.  v.  Smith,  62 
Tex.  252;  Texas,  &c.  R.  Co.  v.  Low- 
ry,  61  Id.  149.  The  carrying  of  a 
bright  head-light  at  night  is  always 
regarded  as  an  indication  of  care 
(Little  Rock,  &c.  R.  Co.  v.  Holland, 
40  Ark.  336 ;  Little  Rock,  &c.  R.  Co. 
V.  Henson,  39  Id.  413). 

''-  Maginnis  v.  N.  Y.  Central  R. 
Co.,  52  N.  Y.  215;  Grippen  z/.  N.  Y. 
Central  R.  Co.,  40  N.  Y.  34;  Lafay- 
ette, &c.  R.  Co.  V.  Adams,  26  Ind.  76. 
If  the  case  holds  engineers  to  a  se- 
verer rule  than  this,  it  cannot  be  sus- 
tained. See  Loucks  v.  Chicago,  &c. 
R.  Co.,  31  Minn  526;  Chicago,  &c. 
R.  Co.  V.  Kellam,  92  111.  245;  St. 
Louis,  &c.  R.  Co.  V.  Dunn,  78  111. 
197.  See  ante,  %  460.  While  a  rail- 
road may  meet  the  necessity  of  the 
traveling  public  for  rapid  transit,  by 
running  at  a  high  rate  of  speed  along 
those  parts  of  the  track  where  others 
have  no  right  to  be,  yet  in  running 
past  stations,  especially  one  where 
the  ticket  office,  being  placed  on  one 


side  of  the  track,  and  the  platform  on 
the  other,  the  passengers  are  com- 
pelled to  cross  the  track,  the  railroad 
must  look  out  for  the  safety  of  those  so 
crossing.  An  engine  approaching  such 
a  station  at  a  high  rate  of  speed  about 
the  time  a  passenger  train  is  due,  is 
bound  to  slow  up,  and  give  warning 
signals,  though  the  station  was  only  a 
flag  station  (Nichols  v.  Chesapeake, 
&c.  R.  Co.,  [Ky.]  2  S.  W.  Rep.  181). 
S.  p.,  Bonier  v.  Boston,  &c.  R.  Co., 
141  Mass.  10;  Cincinnati,  &c.  R. 
Co.  V.  Butler,  103  Ind.  31 ;  2  N.  E. 
Rep.  138). 

'  Weber  v.  N.  Y.  Central  R.  Co., 
58  N.  Y.  451;  Bemis  v.  Connecticut, 
&c.  R.  Co.,  42  Verm.  375  ;  Toledo, 
&c.  R.  Co.  V.  Goddard,  25  Ind.  185; 
Chicago,  &c.  R.  Co.  v.  Gretzner,  46 
111.  75.  The  neglect  of  an  employee 
to  give  signals,  required  by  the  rules 
of  the  company  merely  for  the  guid- 
ance of  its  servants,  cannot  be  taken 
advantage  of  by  a  stranger  (Schwartz 
V.  Hudson  River  R.  Co.,  4  Robertson, 
347).  A  charge  that  it  was  the  com- 
pany's duty  to  "give  due  warning,''  so 
that  a  person  traveling  on  the  highway 
with  a  carriage  might  stop  and  allow 
the  train  to  pass,  held  improper,  as 
the  jury  might  infer  that  the  company 
was  bound  to  do  more  than  to  sound 
a  bell  or  whistle,  as  required  by  stat- 
ute (Chicago,  &c.  R.  Co.  v.  Robinson, 
106  111.  142). 
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track,  or  the  like,  or  unless  the  crossing  is  so  made  that 
travelers  on  the  highway  can  neither  see  nor  hear  the  train 
or  its  signals  in  time  to  escape  danger,  in  which  case  he 
must  take  such  further  precautions  as  he  reasonably  can.^ 
An  engineer,  on  perceiving  that  any  one  is  on  the  track, 
ought  to  blow  his  whistle,  and  to  make  any  other  signals 
in  his  power  to  give  warning  of  the  danger ;  and  his  fail- 
ure to  do  so  at  a  public  crossing  is  strong  evidence  of  neg- 
ligence on  the  part  of  the  railroad  company.^  He  ought 
also  to  slacken  speed,  unless  well  assured  that  it  is  un- 
necessary. But  an  engineer  is  not  bound  to  lower  his 
speed  on  approaching  ordinary  highway-crossings  in  the 
open  country,  where  travelers  only  pass  occasionally;^ 
and  still  less  at  farm  -  crossings.  But  if  the  view  of  the 
track  is  obstructed  at  such  crossings,  it  may  be  negligence 
not  to  do  so.*     If  the  engineer  sees  persons  or  teams  ap- 


^  Richardson  v.  N.  Y.  Central  R. 
Co.,  45  N.  Y.  846;  Grippen  v.  N.  Y. 
Central  R.  Co.,  40  Id.  34;  Eilert  v. 
Green  Bay,  &c.  R.  Co.,  48  Wise.  606. 
Failure  to  check  the  speed  of  a  hand- 
car where  oij,e  was  seen  about  to  pass 
upon  the  track  before  it,  is  negligence 
(Moore  v.  Central  R.  Co.,  47  Iowa, 
688). 

*  To  instruct  the  jury  that  if  the 
whistle  of  the  engine  was  not  sounded, 
nor  any  other  usual  notice  given  of 
the  approach  of  a  train,  the  deceased 
had  a  right  to  presume  that  the  track 
was  clear,  and  that  unless  the  jury 
were  satisfied  by  affirmative  proof  that 
the  deceased  did  not  use  ordinary 
care,  the  defendant  was  liable  for  the 
consequences  of  his  injuries,  held,  not 
error  (Philadelphia  R.  Co.  v.  Hagan, 
47  Penn.  St.  244).  It  is  the  duty  of 
the  engineer  to  give  signals  of  warn- 
ing to  travelers  at  crossings,  although 
none  are  required  by  statute ;  and  an 
habitual  neglect  of  such  duty  is  an  in- 


dictable nuisance  (Louisville,  &c.  R. 
Co.  V.  Commonwealth,  13  BuSh,  388). 
An  instruction  that  it  was  negligence 
(independent  of  statute)  not  to  blow 
whistle  or  ring  bell  where  the  crossing 
was  so  constructed  that  travelers  could 
not  see  approaching  trains,  held  cor- 
rect (Funston  v.  Chicago,  &c.  R.  Co., 
61  Iowa,  452). 

8  Warner  v.  N.  Y.  Central  R.  Co., 
44  N.  Y.  465.  See  Philadelphia,  &c. 
R.  Co.  V.  Fronk,[Md.]  10  Atl.  Rep.  302. 

*  Where  the  jury  were  instructed 
that  although  there  was  no  statutory 
obligation  on  the  part  of  defendant  to 
ring  a  bell  upon  approaching  the  farm- 
crossing,  they  might  find  it  negligence 
to  omit  this  when  running  at  a  high 
speed  at  a  time  when  the  view  of  the 
train  was  so  far  obstructed  by  the  cars 
which  had  been  permitted  to  remain  up- 
on the  side  track  as  to  render  the  use  of 
the  crossing  peculiarly  hazardous ;  and 
were  also  instructed  that  the  defend- 
ant ordinarily  had  the  right  to  main- 
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proaching  or  waiting  to  cross  the  railroad,  he  is  not  bound 
to  anticipate  that  they  will  attempt  to  cross  in  view  of  the 
train  ;  and,  therefore,  he  is  not  required  to  check  his  speed 
so  much  as  would  be  necessary  to  enable  them  to  cross  in 
front  of  him.^  Although  it  is  not  negligence  per  se  for  a 
train  to  be  behind  time,  yet  the  fact  that  it  is  off  time  in- 
creases and  heightens  the  duty  resting  upon  the  engineer 
to  give  such  additional  warnings  of  its  approach  to  a  street- 
crossing  as  will  give  persons  in  the  street,  who  are  not 
aware  that  it  is  off  time,  better  opportunity  to  guard 
against  the  danger  than  they  would  from  regular  trains 
running  on  schedule  time.^ 

§  464.  Care  required  at  other  crossings. — The  company 
and  its  servants  are  not  usually  bound  to  anticipate  that 
any  person  will  walk  along  the  center  of  the  track  or  cross 


tain  such  a  rate  of  speed  as  it  might 
think  proper,  but  that  the  condition  of 
the  crossing,  for  which  the  defendant 
was  responsible,  might  impose  some 
restrictions  upon  this  right,  and,  under 
the  circumstances,  the  jury  might 
predicate  negligence  upon  excessive 
speed,  these  instructions  were  held  to 
be  as  favorable  as  the  defendant  was 
entitled  to  (Thomas  v.  Delaware,  &c. 
R.  Co.,  19  Blatchf.  533).  See  ante, 
%  \(3i,  and  post,  §  478. 

'  It  is  not  any  want  of  ordinary 
care  for  a  train  of  cars  to  approach  a 
crossing  at  its  usual  speed,  although 
there  is  a  carriage  approaching  or 
standing  near  it  (Warner  v.  N.  Y. 
Central  R.  Co.,  44  N.  Y.  465';  Telfer 
V.  Northern  R.  Co.,  30  N.  J.  Law, 
188).  But  see  Moore  v.  Central  R. 
Co.,  47  Iowa,  688,  and  post,  §  486. 
The  engineer  saw  the  plaintiff  ap- 
proaching the  track  when  the  engine 
was  250  yards  from  a  private  crossing, 
and  blew  the  brakes  on,  and  at  170 
yards  from  the  crossing  he  sounded 
the    danger    signal.      Plaintiff    drove 


over  the  track,  and  then,  when  the 
engineer  saw  the  horse  backing,  he 
blew  on  the  brakes  again,  and  reversed 
the  engine,  but  it  was  too  late.  Held, 
the  engineer  did  all  that  was  neces- 
sary to  prevent  the  injury,  except  to 
stop  the  train,  or  bring  it  to  the  low- 
est speed  until  the  plaintiff  could  pass, 
which  the  law  did  not  require  him  to 
do  (Rigler  v.  Charlotte,  &c,  R.  Co., 
94  N.  C.  604).  Where  the  engineer 
saw  a  boy  on  horseback  on  the  track, 
facing  the  train,  and,  supposing  that 
he  would  get  off  the  track,  did  not 
blow  the  whistle  or  stop  the  train, 
held,  he  was  not  neghgent  (Wabash, 
&c.  R.  Co.  V.  Krough,  13  Bradwell, 
431). 

^  Guggenheim  v.  Lake  Shore,  &c. 
R.  Co.,  [Mich.]  33  N.  W.  Rep.  161.  It 
is  negligence  to  run  an  irregular  train 
at  an  unusual  and  unexpected  time, 
and  at  an  extraordinary  rate  of  speed, 
across  a  public  highway,  without  sig- 
naling its  approach  by  bell  or  whistle 
(Robert  v.  Alexandria,  &c.  R.  Co. 
[Va.]  2  S.  E.  Rep.  518). 


257  RAILROAD    COLLISIONS   WITH    PERSONS,  [§  464 

at  a  place  not  marked  by  a  definite  path  ;  and  an  engineer 
is  not  blamable  for  not  making  signals  to  a  person  so 
doing/  unless  he  has  actual  notice  of  the  fact.  Nor  can  a 
person  crossing  at  an  unusual  place  be  heard  to  complain 
that  he  was  misled  by  the  undue  proximity  of  trains. 
The  rules  which  regulate  the  distance  at  which  trains 
shall  run  from  each  other  on  a  railroad  are  intended  solely 
for  the  protection  of  the  property  of  the  company,  and  to 
secure  the  safety  of  their  employees  and  passengers,  and 
not  for  the  guidance  of  persons  who  may  be  traveling 
along  the  highway ;  and  no  inference  of  negligence  can 
be  drawn  from  the  proximity  of  trains,  in  an  action  to 
recover  damages  for  an  injury  done  to  a  person  while 
crossing  the  railroad  track,  at  a  place  not  known  or  used 
as  a  public  crossing.^  But  it  is  negligence  to  run  trains  so 
closely,  one  behind  another,  over  public  crossings,  as  to 
make  the  statutory  signals  unavailing  as  warnings  to  trav- 
elers.^ Where,  for  any  good  reason,  a  person  has  a  right 
to  cross,  and  may  reasonably  be  expected  to  do  so  at  the 
time  which  he  selects  for  that  purpose,  the  same  rules 
apply  as  in  the  case  of  a  highway-crossing,*  as,  for  example, 

*  Zimmerman  v.  Hannibal,  &c.  R.  evidence  was  conflicting  as  to  whether 

Co.,  71  Mo.  476.  the  last  train  sounded  bell  or  whistle. 

2  Phil.  &  Reading  R.  Co.  v.  Spear-  Held,   the    company    was    guilty    of 

en,  47  Penn.  St.  300 ;   see  French  v.  negligence  in  running  trains  so  closely 

Taunton  R.  Co.,  116  Mass.  537.  one  behind  the  other,  as  to  make  the 

'  Plaintiff  who  was  somewhat  deaf  statutory  signals  unavailing  (Chicago, 

was  driving  with  her  husband,   and  &c.  R.  Co.  v.  Boggs,  loi  Ind.  522). 

about  to  cross  the  track  at  a  highway.  *  The    plaintiff,    without    having 

A  long  train  was  then  going  by,  and  procured  a  ticket,  was  crossing  a  side 

they  had  looked  up  and  down  the  track  of  a  railroad  in  the  night,  to  get 

track  as  soon  as  they  could  get  a  view  upon  a  passenger  train  at  its  usual 

of  it,  although  the  view  was  somewhat  place  of  stopping  on  the  main  track ; 

obstructed  by  trees.    As  soon  as  the  <but  by  the  negligence  of  the  employees 

train  for  which  they    were    waiting  of  the  company  a  switch  had  been  left 

passed,  they  started  to  cross  the  track,  open,  and  the  train  ran  upon  the  side 

but  were  run  into,  and  plaintiff  was  track  against  the  plaintiff,  and  broke 

injured   by  a  train  following  almost  his  leg.     Held,  (i.)  That  he  was  not 

immediately  behind  the  other.     The  a  passenger  at  the  time  of  the  injury. 
Vol.  11—17 
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at  any  particular  point  where  the  company  allows  the 
public  habitually  to  cross,  even  though  it  be  in  violation 
of  its  rules/  and  of  a  statute  making  it  an  offense  to  walk 
upon  the  track,^  but  it  is  otherwise  where  the  company 
has  merely  permitted  an  indiscriminate  crossing  at  no 
particular  point/  for  to  such  persons  the  company  owes  no 


(2.)  That  he  had  the  same  right  to 
cross  the  side  track  as  he  did  that 
persons  have  to  cross  a  railroad  upon 
a  public  street  or  highway.  (3.)  That 
the  company  having  the  legal  right  to 
run  its  train  upon  the  side  track,  it  is 
immaterial  whether  it  was  run  upon 
that  track  by  accident  or  design,  if 
run  with  due  care.  No  greater  care 
would  be  required  in  case  of  such 
accident  than  if  the  train  was  thrown 
upon  the  track  by  design.  (4.)  That 
if  the  train,  in  running  upon  the  side 
track,  was  managed  with  due  care,  the 
plaintiff  could  not  recover  (Indiana 
Central  R.  Co.  v.  Hudelson,   13  Ind. 

325)- 

1  Rogers  v.  Rhymney  R.  Co.,  26 
L.  T.  N.  S.  879;  Dublin,  &c.  R.  Co. 
V.  Slattery,  L.  R.  3  App.  Cas.  1155; 
Delaney  t/.  Milwaukee,  &c.  R.  Co.,  33 
Wise.  67;  Merz  v.  Mo.  Pacific  R.  Co., 
14  Mo.  App.  459.  When  a  railroad 
company  has  for  years,  without  objec- 
tion, permitted  the  public  to  cross  its 
track  at  a  certain  point,  not  in  itself  a 
public  crossing,  those  using  the  cross- 
ing are  not  trespassers,  and  the  com- 
pany owes  the  duty  of  reasonable  care 
towards  them  (Taylor  v.  Delaware, 
&c.  Canal  Co.,  1 13  Penn.  St.  162, 175). 
At  a  place  on  the  line  of  a  railroad 
where,  although  not  a  public  highway, 
there  is  a  crossing  constantly  and  no- 
toriously used  as  such  by  the  public, 
without  objection  on  the  part  of  the 
company,  the  company  is  bound  to 
give  some  reasonable  notice  and  warn- 


ing of  the  approach  of  trains,  although 
not  absolutely  bound  to  ring  a  bell 
or  blow  a  whistle  (Byrne  v.  N.  Y. 
Central,  &c.  R.  Co.,  104  N.  Y.  362; 
10  N.  E.  Rep.  539).  The  court  is  not 
bound  to  charge  that  if  the  bell  was 
rung  that  was  a  sufficient  warning, 
but  it  is  a  question  for  the  jury  whether 
such  notice  or  warning  was  given  as 
was  proper  and  reasonable  under  the 
circumstance  (Id.). 

"  Davis  V.  Chicago,  &c.  R.  Co., 
58  Wise.  646;  Townley  v.  Chicago, 
&c.  R.  Co.,  S3  Id.  626. 

^  The  public  were  allowed  to  cross 
the  track  at  all  points  between  a  dock 
and  a  public  promenade,  though  there 
was  a  regular  crossing  where  they 
more  usually  crossed.  The  plaintiff 
crossed  at  some  distance  from  the  reg- 
ular crossing,  and  was  struck  by  a 
train  coming  in  at  four  miles  an  hour 
round  a  curve,  without  whistle  or 
other  warning.  Held,  that  there  was 
no  evidence  of  negligence.  The  court 
said:  "Here  we  have  a  long  line  of 
railway  with  numerous  sidings,  and 
there  is  no  doubt  that  the  public,  for 
their  convenience,  and  because  they 
were  permitted  to  do  so,  were  in  the 
habit  of  crossing  the  line  where  they 
pleased.  But  the  act  of  crossing  was 
in  each  case  a  trespass  unless  leave 
and  license  could  be  proved,  and  even 
if  it  could  that  would  not  create  a  duty 
of  the  nature  contended  for  "  (Harrison 
V.  North  Eastern  R.  Co.,  29  L.  T. 
N.  S.  844). 
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duty  of  vigilance,^  and  still  less  to  mere  trespassers.**  A 
railroad  company  is  not  liable  for  an  injury  done  to  prop- 
erty lawfully  laid  across  its  track,  unless  the  engineer  of  a 
passing  train  is  seasonably  warned  to  stop,  in  such  manner 
as  to  inform  him  of  his  duty  to  do  so,  since  he  has  a  right 
to  presume  that  it  is  his  duty  to  proceed,^  but  if  in  such  a 
case  such  a  warning  is  given,  the  company  is  liable.* 

§  465.  Care  of  stationary  cars  and  engines. — A  railway 
company  is  not  bound  to  put  guards  over  its  cars,  or  to 
fasten  them  in  any  way,  when  standing  upon  its  own  land, 
for  the  purpose  of  protecting  from  possible  injury  persons 
who  come  upon  its  land,  however  innocently.  The  dan- 
ger, though  possible,  is  too  improbable  to  be  foreseen  by 
ordinary  care.  Thus,  where  one  who  claimed  to  have  a 
bare  license  to  enter  upon  the  company's  yard  was  injured 
by  a  car  which  was  blown  down  the  track  by  a  violent 
gale,  it  was  held  that  he  could  not  recover,  although,  if  a 
brakeman  had  been  on  the  car,  the  injury  could  not  have 
happened.^  And  so  it  was  held,  where  children  were  in- 
jured by  the  accidental  movement  of  an  empty  car  on 
which  they  were  playing  without  permission,  although,  by 
reason  of  their  extreme  youth,  the  court  would  not  impute 
fault  to  the  children.®     But  it  is  otherwise  as  to  persons 

1  Where  workmen  in  a  foundry  '  The  railroad  company  was  held 
were  in  the  habit  of  crossing  the  track  not  liable  for  running  over  hose,  and 
on  their  way  to  and  from  work,  and  thus  causing  the  destruction  of  the 
one  was  killed  by  a  disconnected  car  plaintifPs  house  by  fire;  no  warning 
which  started  of  itself,  and  ran  down  having  been  given  (Mott  v.  Hudson 
a  grade,  because  the  brakes  were  not  River  R.  Co.,  i  Robertson,  585). 

set,  it  was  held  to  be  error  to  refuse  *  The  company  was  held  to  be 

to  charge  the  jury  that  the  company  liable  where    a  train  was   run  over 

owed  no  duty  to  deceased  to  set   the  firemen's  hose,  the   engineer   having 

brakes  or  otherwise    fasten  the  car  had  due  notice  of  it,  and   he  might 

(Sutton  V.  N.  Y.  Central,  &c.  R.  Co.,  have  stopped  (Metallic  Casting  Co.  v. 

66  N.  Y.  243;  rev'g  4  Hun,  760;  and  Fitchburg  R.  Co.,  109  Mass.  277). 

adopting  the  principle  of  Nicholson  v.  "  Nicholson  v.  Erie  R.  Co.,  41  N. 

Erie  R.  Co.,  41  N.  Y.  525).  Y.  525. 

2  Matze  V.  N.  Y.  Central  R.  Co.,  3  «  Chicago,  &c.  R.  Co.  v,  McLough- 
Thomp.  &  C.  513.  lin,  47  HI-  265 ;  Chicago,  &c.  R.  Co.  v. 
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on  Other  premises,  or  entering  the  railroad  premises  by 
invitation  or  of  right.^  And  a  locomotive,  when  its  steam 
is  up,  must  be  constantly  guarded. 

§  466.  Absence  of  flagman  and  watchman. — There  is  no 
general  rule  of  law  which  requires  that  railroad  com- 
panies should  station  a  flagman  or  watchman  at  every 
highway  crossing ;  ^  nor  is  it  even  a  question  to  be  left  in 
all  cases  to  a  jury.^  A  jury  may  determine  whether  a  man 
ought  to  be  stationed  at  a  crossing  where  there  is  peculiar 
danger  of  accidents,  as  from  the  sharpness  of  a  curve,  and 
the  difficulty  of  seeing  approaching  trains,  where  many 
pass;*  but   a    jury    cannot    be  allowed  to  decide  that   a 


Stumps,  69  Id.  409 ;  see  ante,  §  70. 
Where  a  child  of  seven  tried  to  cross 
a  street  covered  by  a  train  of  cars 
about  to  start,  by  passing  between  two 
cars  connected  by  a  coupling  pole  14 
feet  long,  it  was  the  duty  of  the  railroad 
to  give  notice  to  him  of  the  starting  of 
the  train  (Philadelphia,  &c.  R.  Co.  v. 
Layer,  112  Penn.  St.  414). 

*  It  is  the  duty  of  a  railroad  com- 
pany to  secure  a  car  which  is  left 
standing  upon  a  side  track  so  that  it 
cannot  be  run  out  upon  the  main  track 
to  impede  the  progress  of  trains  by 
any  of  the  ordinary  wind  storms  liable 
to  occur  in  that  locality,  and  failing  to 
do  this,  it  is  chargeable  with  negli- 
gence (Webster  v.  Rome,  &c.  R.  Co., 
40  Hun,  161).  S.  P.,  Union  Pacific  R. 
Co.  V.  Harwood,  31  Kans.  388;  Battle 
V.  Wilmington,  &c.  R.   Co.,  66  N.  C. 

343- 

2  Stubley  v.  Northwestern  R.  Co., 
L.  R.  I  Exch.  13;  4  Hurlst.  &  C.  83; 
see  Walker  i*.  Midland  R.  Co.,  14  Law 
Times,  N.  S.  796 ;  Bilbee  v.  Brighton, 
&c.  R.  Co.,  18  C.  B.  N.  S.  584.  It 
is  error  to  charge  the  jury  that  the 
omission  to  keep  a  flagman  is  negli- 
gence (Coyle  e/.  Long  Island  R.  Co., 
33  Hun,  37). 


"  Beisiegel  v.  N.  Y.  Central  R. 
Co.,  40  N.  Y.  9;  Stubley  v.  North- 
western R.  Co.,  L.  R.  I  Exch.  13; 
Clarke  v.  Midland  R.  Co.,  43  Law 
Times,  381;  Houghkirk  7/.  Delaware, 
&c.  Canal  Co.,  92  N.  Y.  219.  "The 
duty  of  posting  flagmen  or  having 
servants  and  agents  or  placing  gates 
or  other  obstructions,  or  of  giving 
special  or  personal  notice  to  travelers 
at  railway  crossings  can  only  be  im- 
posed by  the  legislature  "  (Weber  v. 
N.  Y.  Central  R.  Co.,  58  N.  Y.  451, 
459;  Welsch  V.  Hannibal,  c&c.  R.  Co., 
72  Mo.  451). 

"  Bilbee  v.  Brighton,  &c.  R.  Co., 
18  C.  B.  N.  S.  584;  Hart  v.  Chicago, 
&c.  R.  Co.,  56  Iowa,  166;  Kissenger 
V.  N.  Y.  &  Harlem  R.  Co.,  56  N.  Y. 
538.  In  Massachusetts,  the  jury  may 
consider  whether,  under  all  the  cir- 
cumstances, the  company  was  guilty 
of  negligence  in  not  having  a  gate  or 
flagman  at  the  crossing,  although 
never  requested  by  the  selectmen  of 
the  town  nor  ordered  by  the  county 
commissioners  to  do  so  under  the 
statute  of  1874,  c.  372,  §  126  (Eaton 
V.  Fitchburg  R.  Co.,  129  Mass.  364. 
See  French  v.  Taunton  R.  Co.,  116 
Mass.  537).     A  verdict  for  the  plain- 
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watchman  must  be  kept  where  no  statute  requires  him  to 
be,  and  where  the  track  runs  in  a  straight  line,  and  is  easily- 
visible  for  a  considerable  distance  each  way.^  Yet,  where 
a  railroad  company  is  under  no  original  obligation  to  sta- 
tion a  flagman  at  a  particular  crossing,  if  it  has  done  so  for 
many  years,  travelers  have  a  right  to  presume,  in  case  of 
his  absence,  that  the  road  is  clear.^     So  they  have,  where 


tiff  was  sustained  where  the  omission  to 
keep  a  flagman  was  found  to  be  negli- 
gence under  the  following  circum- 
stances :  "  The  place  in  question  was 
one  of  evident  danger.  The  public 
road  crossed  the  railroad  track  a  short 
distance  from  a  deep  cut  which  en- 
tirely shut  out  from  view  the  engine 
and  cars.  Just  before  its  intersection 
with  the  road  the  track  took  a  sharp 
curve.  A  person  standing  at  the 
point  of  intersection  could  not  see 
along  the  track  into  the  cut.  There 
were  two  small  buildings  belonging 
to  defendants  between  the  mouth  of 
the  cut  and  the  road,  so  placed  as  in 
some  measure  to  intercept  the  sight 
of  a  person  who  had  approached  close 
to  the  place  of  intersection.  It  ap- 
peared that  the  train  was  moving 
with  considerable  speed.  It  was 
further  shown  that  a  flagman  was 
usually  kept  at  the  place  but  was 
casually  absent  at  the  time  of  the  acci- 
dent "  (Penn.  R.  Co.  v.  Matthews,  36 
N.  J.  Law,  531).  Although  there  is 
no  statute  or  ordinance  upon  the  sub- 
ject, absence  of  flagman  at  railroad 
crossing  may  be  shown  in  evidence, 
in  action  to  recover  for  injury  received 
at  crossing  after  dark,  to  be  con- 
sidered by  jury,  in  connection  with  all 
circumstances  of  case,  upon  question 
of  defendant's  prudence  or  negligence 
in  running  a  train  at  time  and  place 
in  question  (Hoye  v.  Chicago,  &c.  R. 
Co.,  67  Wise.  i). 

>  Stubley  v.  Northwestern  R.  Co., 


L.  R.  I  Exch.  13;  4  Hurlst.  &  C.  83; 
Beisiegel  v.  N.  Y.  Central  R.  Co.,  40 
N.  Y.  9;  Commonwealth  v.  Boston, 
&c.  R.  Co.,  loi  Mass.  201 ;  overruling 
Kinney  7/.  Crocker,  18  Wise.  74.  It 
is  no  want  of  ordinary  care  for  a  rail- 
road company  not  to  station  a  flag- 
man at  a  crossing  which  is  in  a  sparse- 
ly-settled locality,  and  where  the 
track,  for  some  distance  up  and  down 
it,  can  be  seen  by  one  approaching  on 
the  highway  (Telfer  v.  Northern  R. 
Co.,  30  N.  J.  Law,  188). 

2  Warner  z/.  N.  Y.  Central  R.  Co., 
45  Barb.  299.  To  the  same  effect  is 
Ernst  V.  Hudson  River  R.  Co.,  35  N. 
Y.  9,  35,  42;  S.  C.  again,  39  N.  Y.  61. 
The  defendants  employed  a  flagman  at 
a  certain  point  on  their  road,  to  warn 
persons  traveling  along  a  highway 
crossing  their  road  at  that  point,  of  the 
approach  of  a  train.  On  a  certain  day 
this  flagman  was  intoxicated  and  ab- 
sent from  his  post,  and  in  consequence, 
the  plaintiiif,  while  crossing  the  rail- 
road, was  run  over  by  a  train  of  cars. 
Held,  not  competent  for  plaintiff  to 
show  that  the  flagman  had  been  in  the 
habit  of  getting  drunk  for  some  weeks 
before  (Warner  v.  N.  Y.  Central  R. 
Co.,  44  N.  Y.  465 ;  reversing  s.  C,  45 
Barb.  299).  The  rule  laid  down  in 
the  text  is  fully  sustained  by  Dolan  v. 
Delaware,  &c.  Canal  Co.  (71  N.  Y. 
285),  where  it  is  held  that  the  absence 
of  the  ordinary  flagman,  or  his  negli- 
gence to  warn,  is  imputable  to  the 
company;  and  in  Kissenger  v.  N.  Y. 
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the  company  is  legally  bound  to  keep  a  man  at  the  cross- 
ing, though  the  obligation  be  created  only  in  favor  of  other 
persons.^  The  establishment  of  a  flag  station  at  a  crossing 
is  evidence  of  the  consent  of  the  company  to  the  use  of 
the  crossing  by  travelers.^  In  England,  railroad  companies 
are  bound  by  statute  to  keep  a  man  at  every  turnpike  road 
or  public  carriage  road  to  open  and  shut  the  gates.^  Under 
this  statute,  the  man  in  charge  of  a  gate  must  use  a  reason- 
able discretion  as  to  the  time  of  opening  it ;  and  it  is  negli- 
gence in  him,  for  which  his  principal  is  responsible,  to 
open  a  gate  and  invite  a  vehicle  to  pass  through  when  a 
train  is  approaching*  And  the  opening  of  a  gate  is  equiva- 
lent to  an  invitation  to  cross.^  It  is  unquestionably  the 
duty  of  the  company  to  have  a  person  in  constant  attend- 
ance upon  a  switch,  unless  it  is  permanently  fastened 
down.* 

§  467.  Neglect  of  statutory  precautions.— Certain   pre- 
cautions are  required  of  railroad  companies  by  statutes  or 

&  Harlem  R.  Co.  (56  N.  Y.  538).  See  pare  Chicago,  &c.  R.  Co.  v.  Eininger, 

also  McGrath  v.  N.  Y.  Central  R.  Co.,  114  111.  79. 

63  N.   Y.    522;  McGovern  v.  N.   Y.  2  Webb  z/.  Portland,   &c.  R.  Co., 

Central  R.  Co.,  67  Id.  417;  Finkle-  57  Maine,  117. 
stein  V.  N.  Y.  Central  R.  Co.,  41  Hun,  »  Stat.  8  &  9.  Vic.  c.  20,  §  47. 

34.     The  watchman  employed  by  the  *  Lunt  v.  Northwestern    R.  Co., 

company  to  warn  persons  crossing  a  L.  R.   i   Q.   B.   277;  s.  P,,  Bayley  v. 

street,  in  which  there  were  four  tracks,  Eastern  R.  Co.,  125  Mass.  62. 
was  absent  from  duty  at  the  time  an  ^  Wanless  v.  Northeastern  R.  Co., 

injury   occurred,  Held,  the  company  L.  R.  6  Q.  B.  481 ;  affirmed,  L.  R.  7 

was  liable  (St.  Louis,  &c.  R.  Co.  v.  H.  L.  12. 

Dunn,  78  111.  197).  In  Wisconsin,  «  An  injury  was  sustained  by  a 
also,  the  withdrawal  of  a  flagman  passenger  in  a  train  thrown  from  the 
from  a  highway  crossing  where  he  track,  in  consequence  of  the  misplace- 
has  been  usually  kept  is  evidence  of  ment  of  a  switch,  which  was  situated 
negligence  (Burns  v.  North  Chicago,  where  the  switch  indicator  could  not 
&c.  Mill  Co.,  65  Wise.  312).  be  seen  by  the  engineer  in  season  to 
1  Stapley  v.  Brighton,  &c.  R.  Co.,  prevent  an  accident;  the  fact  that  no 
L.  R.  I  Exch.  21  ;  4  Hurlst.  &  C.  93.  switch-tender  was  stationed  at  that 
The  plaintiff  in  that  case  was  a  foot  point  was  held  presumptive  evidence 
passenger,  and  the  obligation  to  keep  of  negligence,  though  not  conclusive 
a  watchman  was  created  solely  for  the  (Baltimore,  &c.  R.  Co.  v.  Worthing- 
benefit  of  drivers  of  vehicles.    Com-  ton,  2i  Md.  275). 
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local  ordinances,  and  enforced  by  the  imposition  of  penal- 
ties for  their  neglect, — such,  for  example,  as  a  limitation 
of  speed  in  certain  places,  a  requirement  that  a  bell  shall 
be  rung  on  approaching  a  highway,  or  flagmen  stationed 
at  crossings.  These  regulations  being  clearly  intended  for 
the  protection  of  travelers,^  it  would  seem  natural  to  sup- 
pose that  any  violation  of  them  should  be  deemed  com- 
petent evidence  of  negligence,  in  an  action  brought  by  a 
traveler.  And  so,  after  some  vacillation,  it  is  now  uni- 
formly held,^  The  dictum  to  the  contrary,  in  a  New  York 
case,*  which  we  criticised  at  some  length  in  former  editions 


^  The  statutory  duty  imposed  on 
railroads  to  give  warning  signals  at 
and  near  highway  crossings  is  intended 
for  the  benefit  of  persons  traveling  on 
a  parallel  highway,  as  well  as  those 
intending  to  cross  the  track  (Ransom 
V.  Chicago,  &c.  R.  Co.,  63  Wise.  178; 
22  N.  W.  Rep.  147). 

^  So  held,  as  to  municipal  ordi- 
nances regulating  speed  (McGrath  v. 
N.  Y.  Central  R.  Co.,  63  N.  Y.  522 ; 
Diebolt  V.  Jewett,  22  N.  Y.  Weekly 
Dig.  15s;  Liddy  I/.  St.  Louis  R.  Co., 
40  Mo.  506;  Langhoff  v.  Milwaukee, 
&c.  R.  Co.,  19  Wise.  489;  Hoppe  v. 
Chicago,  &c.  R.  Co.,  61  Wise.  357 ;  21 
N.  W.  Rep.  227 ;  Wright  v.  Maiden,  &c. 
R.  Co.,  4  Allen,  283;  Pennsylvania  Co. 
V.  Conlan,  loi  111.  93 ;  Faber  v.  St.  Paul, 
&c.  R.  Co.,  29  Minn.  465;  13  N.  W. 
Rep.  902 ;  Robertson  v.  Wabash,  &c. 
R.  Co.,  84  Mo.  119;  Keim  v.  Union  R. 
&c.  Co.,  90  Mo.  314;  2  S.W.Rep.427). 
So  as  to  statutes  or  ordinances  requir- 
ing flagmen  at  crossings  (Pennsylvania 
Co.  V.  Hensil,  70  Ind.  569;  Diebolt  v. 
Jewett,  22  N.  Y.  Week.  Dig.  155);  or 
a  bell  to  be  rung  (Howenstein  v. 
Pacific  R.  Co.,  55  Mo.  33).  In  Miehi-- 
gan,  the  absence  of  a  flagman  is  no 
evidence  of  negligence,  unless  the  ne- 
cessity for  stationing  and  maintaining 
such  flagman  at  the  particular  cross- 


ing has  been  determined  upon  and 
required  by  the  railroad  commissioner 
(Battishill  v.  Humphrey,  [Mich.]  31 
N,  W.  Rep.  894).  It  is  obvious  that 
an  ordinance  limiting  the  speed  of  the 
trains  of  one  company  is  not  evidence 
of  negligence  against  another  (Fell 
V.  Burlington,  &c.  R.  Co.,  43   Iowa, 

177). 

3  Brown  v.  Buffalo,  &c.  R.  Co.,  22 
N.  Y.  1 9 1 .  This  decision  was  rendered 
by  a  bare  majority  of  the  court,  three 
judges  dissenting.  The  decision  was 
justly  criticised  by  Davis,  J.,  in  the 
following  language:  "  Brown  v. 
Buffalo  &  State  Line  R.  Co.  (22  N.  Y, 
191)  stands  upon  grounds  altogether 
too  doubtful  to  justify  its  application 
to  cases  not  strictly  within  it.  The 
opinion  confounds  all  distinction  be- 
tween civil  remedies  and  criminal 
punishments,  and  the  authorities  cited 
by  it  go  no  farther  than  to  hold  that, 
where  a  specific  penalty  is  prescribed 
by  a  law  forbidding  an  act  not  per  se 
criminal,  the  act  is  not  otherwise 
punishable  as  a  public  offense.  It 
failed  to  recognize  the  axiomatic  truth 
that  every  person  while  violating  an 
express  statute  is  a  wrong-doer,  and, 
as  such,  is  ex  necessitate  negligent  in 
the  eye  of  the  law,  and  that  every 
innocent  party,  whose  person  is  in- 
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of  this  work,  is  now  so  completely  exploded  as  to  need 
little  notice.  The  only  question  remaining  open  on  this 
point  is  whether  conclusive  proof  of  the  violation  of  such 
a  statute  or  ordinance  is  also  concfusive  proof  of  negli- 
gence. Some  courts  have  held  that  it  is,^  and  some  that 
it  is  not.*  But  the  true  rule  is  really  perfectly  plain.  The 
violation  of  such  a  law,  if  left  without  explanation  or  ex- 
cuse, is  conclusive  proof  of  negligence,  but  it  may  afford 
no  proof  at  all  that  this  negligence  w^s  the  cause  of  the 
plaintiff's  injury.*  If  it  is  proved  that,  as  a  proximate 
consequence  of  such  negligence,  the  plaintiff  was  injured, 
and  there  is  no  contributory  negligence  in  the  case,*  the 


jured  by  the  act  which  constitutes  the 
violation  of  the  statute,  is  entitled  to  a 
civil  remedy  for  such  injury,  notwith- 
standing any  redress  the  public  may 
also  have.  It  ignores,  also,  the  prin- 
ciple, that  every  person  pursuing  his 
lawful  affairs  in  a  lawful  way  has  a 
right  to  assume,  and  act  upon  the 
assumption,  that  every  other  person 
will  do  the  same  thing"  (Jetter  v. 
Harlem    R.   Co.,  2  Abb.    Ct.    App. 

458). 

•  Houston,  &c.  R.  Co.  v.  Wilson, 
60  Tex.  142;  Texas  Pacific  R.  Co.  v. 
Anderson,  2  Tex.  App.  Civ.  Cas.  §  203 ; 
Pittsburgh,  &c.  R.  Co.  v.  Knutson, 
69  111.  103;  Toledo,  &c.  R.  Co.  v. 
O'Connor,  ^^  Id.  391 ;  Karlew.  Kansas 
City,  &c.  R.  Co.,  55  Mo.  476. 

*  Pennsylvania  Co.  v.  Hensil,  70 
Ind.  569.  Such  a  violation  is  some 
evidence  of  negligence  (St.  Louis,  &c. 
R.  Co.  V.  Mathias,  50  Ind.  65). 

'  See  ante,  \  27.  It  was  held  to 
be  error  to  instruct  the  jury  on  behalf 
of  plaintiff  that  the  absence  of  the 
brakemen  from  their  posts  when  the 
whistle  sounded  was  negligence,  and 
that  any  negligence  entitled  the  plaint- 
iff to  recover  "  without  embracing  the 
idea  of  a  causal  connection  between 
their  negligence   and  the  destruction 


of  the  mule."  Thejudgment  was,  how- 
ever, affirmed,  because  there  was  evi- 
dence that  the  failure  to  make  an  imme- 
diate application  of  the  brakes  caused 
the  accident  (Vicksburg,  &c.  R.  Co. 
V.  Hart,  61  Miss.  468) ;  see  Hawker  v. 
Baltimore,  &c.  R.  Co.,  15  W.  Va.  628. 
On  the  same  principle,  where  the  com- 
pany fails  to  ring  or  whistle,  it  is  for 
plaintiff  to  show  that  such  neglect 
caused  the  injury  (Braxton  v.  Hanni- 
bal, &c.  R.  Co.,  ^^  Mo.  455;  Wallace 
».  St.  Louis,  &c.  R.  Co.,  74  Id.  594; 
Holman  v.  Chicago,  &c.  R.  Co.,  62 
Id.  562;  see  Houston,  &c.  R.  Co.  v. 
Terry,  42  Tex.  451 ;  Terre  Haute,  &c. 
R.  Co.  V.  Tuterwiler,  16  Bradwell, 
197). 

*  Although  the  failure  to  blow  the 
whistle  and  ring  the  bell  before  cross- 
ing a  highway  is  such  statutory  neg- 
ligence as  will  render  a  railroad  com- 
pany liable  for  injury  resulting  from  a 
collision  with  a  wagon  crossing  the 
track;  yet,  where  the  driver  of  the 
wagon  could  have  prevented  the  acci- 
dent by  using  his  eyes  in  looking,  and 
his  ears  in  listening,  for  the  approach- 
ing train,  there  can  be  no  recovery 
(Williams  v.  Chicago,  &c.  R.  Co., 
61  Wise.  1 ;  24  N.  W.  Rep.  422). 


265 


RAILROAD    COLLISIONS   WITH    PERSONS. 


[§467 


jury  have  no  right  to  find  for  the  defendant."  If  this  is  the 
only  negligence  proved  against  the  defendant,  and  it  did 
not  proximately  contribute  to  the  plaintiff's  injury,  the 
jury  have  no  right  to  find  for  the  plaintiff.^  Or  if  some 
good  excuse  appears,  which  would  be  a  sufficient  defense 
to  an  action  for  the  penalty  imposed  by  the  law,  then  the 
law  is  not  really  violated.^  We  find  but  few  cases  in  which 
this  is  clearly  stated,  but  they  deserve  to  take  precedence 
of  all  the  others,  and  reconcile  the  principles  upon  which 
the  others  were  actually  decided.*     Statutes  of  this  kind 


^  Houston,  &c.  R.  Co.  v.  Nixon, 
52  Tex.  19.  In  this  case,  the  court 
said, "  If,  by  the  charge,  it  was  intended 
to  instruct  the  jury  that  the  failure  to 
ring  the  bell  was  negligence,  and  that 
if  by  reason  thereof  the  deceased  was 
not  aware  of  the  approach  of  the  train, 
and  the  injury  resulted  from  this  negli- 
gence as  the  proximate  cause,  then 
this  was  the  true  construction  of  the 
statute.  If,  however,  it  was  intended 
to  instruct  them  that  the  failure  to 
ring  the  bell  was  such  statutory  negli- 
gence as  would  make  the  company 
liable  in  damages  in  any  court,  by  the 
moving  of  the  train,  without  regard  to 
any  necessary  connection  between  the 
negligence  and  the  injury,  this  was  an 
improper  construction  of  the  statute 
and  was  error." 

2  Where  a  cow  was  killed  by  a 
train  moving  at  unlawful  speed,  the 
company  was  held  not  to  be  liable, 
because  a  lower  rate  of  speed  would 
have  been  unavailing  to  prevent  the 
injury  (Flattes  v.  Chicago,  &c.  R.  Co., 
35  Iowa,  191;  S.  P.,  Merzw.  Mo.  Paciiic 
R.  Co.,  14  Mo.  App.  459).  Where  a 
mule  was  killed,  which  was  not  seen 
until  it  jumped  on  the  track  from  four 
to  eight  feet  ahead  of  the  pilot,  and 
the  accident  could  not  possibly  have 
been  avoided  even  if  the  train  had 
been  running  at  the  lawful  rate  of  six 


miles  per  hour,  Held,  that  excessive 
speed  was  no  ground  for  recovery 
(Evans,  &c.  Brick  Co.  v.  St.  Louis,  &c. 
R.  Co.,  17  Mo.  App.  624). 

'  An  instruction  to  the  jury  that 
such  violation  of  the  ordinance  would 
be  evidence,  but  not  conclusive  evi- 
dence, of  negligence,  Held,  sufficiently 
favorable  to  the  plaintiff.  The  court 
said,  that  "  the  mere  fact  that  the  car 
was  driven  at  a  rate  of  speed  for- 
bidden by  the  city  ordinance,  would 
not  be  conclusive  proof  of  negligence. 
The  speed  complained  of  may  have 
occurred  without  the  fault  of  the 
driver,  or  may  have  been  justified  by 
some  reasonable  necessity,  etc.  It  is 
not  true  that  if  an  unlawful  rate  of 
speed  contributed  to  the  injury,  that 
alone  would  give  the  plaintiff  a  right 
to  recover  if  he  was  without  fault" 
(Hanlon  v.  South  Boston  R.  Co.,  129 
Mass.  310). 

*  In  Karle  v.  Kansas  City,  &c.  R. 
Co.  (55  Mo.  476),  the  court  held  that 
the  "three  instructions  which  declared 
a  failure  of  the  defendant  to  observe 
the  regulations  of  the  city  ordinance  in 
relation  to  the  speed  of  trains,  keeping 
head-lights  and  ringing  the  bell,  to  be 
negligence  per  se,  were  undoubtedly 
correct.  These  were  violations  of  an 
express  law,  and  of  course  amounted 
to  negligence.      It  does  not   follow, 
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are  certainly  not  the  exclusive  measure  of  the  duties  of  a 
railroad  company  in  such  situations  ;  and  it  is  not  neces- 
sarily absolved  from  blame  by  showing  that  it  complied 
with  all  statutory  regulations,  since,  while  doing  so,  it  may 
have  neglected  its  common-law  duties.^  But  in  the  absence 
of  special  circumstances,  the  statutory  duty  thus  imposed 
is  the  sole  measure  of  obligation  as  to  that  particular  pre- 
caution. Thus,  it  cannot  usually  be  left  to  a  jury  to  say 
that  other  signals  should  be  required,  where  the  statute 
defines  those  which  are  to  be  given.** 

§  468.  Omission  to  ring  bell  at  crossings.— Statutes  in 
New  York,  Massachusetts,  Illinois,  Kansas,  and  most 
other  states,*  make  railroad  companies  liable  for  ahy 
damage  caused  by  their  neglect  to  ring  the  bell  upon  any 


however,  nor  was  the  jury  so  instruct- 
ed, that  these  violations  of  the  law, 
or  any  one  of  them,  made  defendant 
liable ;  for  in  this,  as  in  the  other 
instructions,  the  qualification  an- 
nounced in  the  first  principal  instruc- 
,  tion  on  negligence,  that  this  negligence 
caused  the  injury,  was  necessarily  im- 
plied, and  so  the  first  instruction,  if 
regarded  as  stating  the  whole  law  of 
this  case,  manifestly  implies  that  the 
cause  of  the  injury  was  the  negligence 
of  the  defendant,  and  not  the  negli- 
gence of  the  deceased." 

1  Linfield  v.  Old  Colony  R.  Co  ,  10 
Cush.  562 ;  Bradley  v.  Boston  &  Maine 
R.  Co.,  2  Id.  539;  South,  &c.  Ala.  R. 
Co.  V.  Thompson,  62  Ala.  494. 
'  *  An  instruction  that  the  company 
was  liable  if  it  "  failed  to  give  such 
signals  of  the  approach  of  said  train 
as  to  enable  Dougherty  to  ascertain 
the  approach  of  said  train,  and  avoid 
being  injured  by  the  exercise  of  ordi- 
nary care,"  Held,  error.  The  court 
said,  "  This  requirement  is  not  im- 
posed by  the  statute,  and  it  was  error 
to  direct  the  jury  that  defendant  was 


bound  to  do  more  than  the  statute 
had  imposed  upon  it.  Under  this  in- 
struction the  jury  may  have  found 
from  the  evidence  that  the  defendant 
rang  the  bell  as  required  by  the  statute, 
and  yet,  unless  the  sound  of  the  bell 
was  such  as  to  attract  the  attention  of 
Dougherty  and  enable  him  to  ascertain 
that  the  train  was  approaching,  the 
company  would  be  liable.  The  statute 
has  never,  so  far  as  we  are  advised, 
received  such  a  construction"  (Chicago, 
&c.  R.  Co.  V.  Dougherty,  no  111.  521 ; 
relying  upon  Peoria,  &c.  R.  Co.  v. 
Siltman,  67  Id.  72).  S.  P.,  Chicago, 
&c.  R.  Co.  V.  Robinson,  106  Id.  142. 

^  N.  Y.  Laws  1850,  ch.  140,  §  39; 
Laws  1854,  ch.  282,  §  7;  Mass.  Pub. 
Stat.  1882,  ch.  112,  §  163;  Kansas 
(Comp.  Laws  1885),  ch.  23,  §  60. 
Under  the  Georgia  Code  (§  710),  it  is 
unlawful  to  blow  whistle  on  approach- 
ing crossings  within  the  corporate 
limits  of  cities  and  villages,  and  com- 
panies are  required  to  ring  their  loco- 
motive bells  instead.  See  Georgia 
Railroad  v.  Carr,  73  Geo.  557. 
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of  their  engines  for  at  least  eighty  rods  before  reaching  a 
crossing  on  a  level  with  "any  traveled^  public^  road  or 
street."  And  this  must  be  done  almost,  if  not  quite,  con- 
tinuously.^  There  is  no  requirement  that  the  bell  shall 
be  rung  after  making  the  crossing.*  The  statute  requires 
a  bell  to  be  upon  the  engine  only,  and  therefore,  even  when 
a  train  is  backing  down,  neither  court  nor  jury  can  say 
that  another  bell  should  have  b€en  rung  on  the  rear  car.^ 
An  omission  thus  to  ring  the  bell  at  such  a  crossing,  there- 
fore, is  negligence,  and  is  sufficient  to  sustain  a  verdict  in 
favor  of  one  who  was  injured  by  a  train  at  that  point,^  but 


^  It  is  not  enough  to  bring  it  within 
the  statute  that  the  road  is  dedicated 
as  a  highway.  It  must  be  in  actual 
use  as  a  traveled  road  (Byrne  v.  N. 
Y.  Central  R.  Co.,  94  N.  Y.  12).  See 
also  Cordell  v.  N.  Y.  Central  R.  Co., 
64  Id.  53S. 

*  A  switch-crossing  provided  by  a 
company  across  its  own  ground  for 
ingress  to  its  depot  is  not  a  '■'  traveled 
public  road,''  and  a  failure  to  ring  or 
whistle  at  such  a  crossing  is  not  a 
violation  of  the  act,  though  it  may  be 
negligence  at  common  law,  and  that  is 
for  the  jury  to  determine  (Hodges  v. 
St.  Louis,  &c.  R.  Co.,  71  Mo.  50; 
Bauer  v.  Kansas  Pacific  R.  Co.,  69 
Id.  219). 

'  Chicago,  &c.  R.  Co.  v.  Triplett, 
38  111.  482;  Chicago,  &c.  R.  Co.  v. 
McDaniels,  63  111.  122;  per  Shars- 
wood,  J.,  Pennsylvania  R.  Co.  v.  Ac- 
kerman,  74  Penn.  St.  265.  Merely 
blowing  the  whistle  when  leaving  a 
station  is  not  a  compliance  with  the 
requirement  that  the  whistle  shall  be 
sounded  "■at  intervals  until  it  shall 
have  crossed  such  road  or  street" 
(McCallum  v.  Long  Island  R.  Co., 
38  Hun,  569).  An  instruction  to  the 
jury  that  ''they  must  do  the  one  or 
the  other,   and  do  it  continuously," 


was  held  to  be  substantially  correct 
(Smedis  v,  Brooklyn,  &c.  R.  Co.,  88 
N.  Y.  13).  The  contrary  has  been 
adjudged  under  the  statute  of  Ken- 
tucky (Paducah,  &c.  R,  Co.  v.  Hoehl, 
12  Bush,  41). 

^  Grippen  v.  N.  Y.  Central  R.  Co., 
40  N.  Y.  34.    See  post,  §  471. 

=  Wilson  V.  Rochester,  &c.  R.  Co., 
16  Barb.  167. 

"  Ernst  V.  Hudson  River  R.  Co., 
35  N.  Y.  9,  35;  Renwick  v.  N.  Y. 
Central  R.  Co.,  36  Id.  132;  Voak  v. 
Northern  Central  R.  Co.,  75  Id.  320; 
Galena,  &c.  R.  Co.  v.  Dill,  22  111.  264; 
Wright  V.  Maiden,  &c.  R.  Co.,  4  Allen, 
283;  Augusta,  &c.  R.  Co.  v.  McEl- 
murry,  24  Geo.  75,  See  Linfield  v. 
Old  Colony  R.  Co.,  10  Cush.  562; 
St.  Louis,  &c.  R.  Co.  V.  Mathias,  50 
Ind.  65  ;  Lake  Erie,  &c.  R.  Co.  v. 
Zoffinger,  107  III.  199.  It  is  negligence, 
but  not  presumptively  ^r«7M  negligence 
(Leavenworth,  &c.  R.  Co.  v.  Rice,  10 
Kans.  426).  Although  the  provision 
of  the  statute  requiring  the  ringing  of 
bells  on  crossings  does  not  apply  in 
cities,  yet  the  fact  that  no  bell  was 
rung  on  a  steam-car  passing  along  a 
city  street,  may  be  shown  in  an  action 
for  negligence,  in  order  to  prove  a 
failure  to  use  proper  care  and  diligence 
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unless  the  jury  believe  that  the  injury  was  caused  by  the 
omission  to  give  the  signal,  it  is  not  enough  in  itself  to  re- 
quire a  verdict  against  the  railroad  company.^ 

§  469.  Presumptions  in  such  cases. — When  a  human  be- 
ing has  been  injured  at  a  railroad-crossing,  there  is  a  rea- 
sonable presumption  that  the  warning  conveyed  by  the 
sound  of  a  bell  or  whistle  would  have  been  beneficial  to 
him  ;  and,  therefore,  in  such  a  case,  it  should  be  presumed 
that  his  injury  was  caused  by  the  omission  of  such  signals, 
if  they  were  omitted.^     But  if,  without  these  signals,  the 


in   managin;^  the  train  (Gumming  v. 
Brooklyn  R.  Co.,  38  Hun,  362). 

1  Galena,  &c.  R.  Co.  v.  Dill,  22 
111.  264.  The  jury  may  excuse  the 
omission,  as  prudent  under  special 
circumstances  (Wakefield  7j.  Connecti- 
cut, &c.  R.  Co.,  37  Verm.  330).  The 
appellate  court  ordered  a  new  trial 
where  the  trial  court  first  instructed 
the  jury  "  that  the  mere  failure  to  ring 
the  bell  or  sound  the  whistle  or  slacken 
the  speed,  was  willful  negligence,  and 
would  entitle  the  plaintiff  to  recover,'' 
and  then  in  the  second  place  "that 
the  non-performance  of  these  duties 
would  not  make  the  company  liable  if 
their  performance  would  not  have  pre- 
vented the  injury,"  because  these  in- 
structions were  in  direct  opposition, 
and  the  jury  must  choose  between 
them  (Indianapolis,  &c.  R.  Co.  v. 
Blackman,  63  111.  117).  See^oj/,  §  469. 
It  was  held  to  be  gross  negligence  not 
to  sound  whistle  or  ring  bell  where  the 
crossing  was  in  a  cut  and  was  ap- 
proached by  descending  a  hill,  and 
persons  approaching  it  could  not  see 
the  track  until  within  a  few  feet  of  it, 
owing  to  brush  and  brushes  (Indian- 
apolis, &c.  R.  Co.  V.  Stables,  62  111. 

313)- 

2  Huckshold  V.  St.  Louis,  &c.  R. 
Co.,  90  Mo.  548 ;  2  S.  W.  Rep.  794. 
In  Beisiegel  v.  N.  Y.  Central  R.  Co. 


-(?! 


^34  N.  Y.  622),  the  plaintiff  sued  the 
railroad  company  for  negligently  run- 
ning a  steam-engine  against  him  while 
crossing  the  track  on  a  city  street.  No 
sigfnals  were  made  and  no  bell  rung. 
Porter,  J.,  said :  "  The  omission  of  the 
customary  signals  was  an  assurance 
by  the  company  to  the  plaintiff,  that 
no  engine  was  approaching  within  a 
quarter  of  a  mile  on  either  side  of  the 
crossing."  And  Morgan,  J.,  said: 
"The  very  object  of  requiring  the  en- 
gineer to  sound  an  alarm  before  reach- 
ing the  crossing  is  to  put  the  way 
traveler  upon  his  guard ;  and  when  the 
engineer  neglects  the  necessary  sig- 
nals, he  deprives  the  traveler  of  one  of 
the  means  upon  which  he  has  a  right 
to  rely  for  protection  against  the  dan- 
ger of  a  collision."  The  same  case 
returning  on  another  appeal,  it  was 
held  that  the  plaintiff  ought  not  to  re- 
cover (40  N.  Y.  9).  Compare  Havens 
V.  Erie  R.  Co.,  41  N.  Y'.  296;  and 
Cosgrove  v.  N.  Y.  Central  R.  Co.,  87 
N.  Y.  88.  It  has  been  held  in  Eng- 
land that  where  a  railway  crossed  a 
pubUc  foot-path  on  the  level,  but  the 
company  had  not  erected  any  gate  or 
stile,  as  required  by  statute,  and  a 
child  of  four  years  of  age,  having  been 
sent  on  an  errand,  was  shortly  after- 
wards found  lying  on  the  level  cross- 
ing, a  foot  having  been  cut  off  by  a 
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injured  person  knew,  or  by  the  exercise  of  ordinary  care 
would  have  known,  of  the  proximity  and  approach  of  the 
train,  this  presumption  is  rebutted ;  and,  without  further 
evidence  connecting  the  omission  of  signals  with  the  in- 
jury, the  company  is  not  responsible  for  it  on  that  ground 
alone.^  If  there  is  an  omission  to  ring  the  bell  or  sound 
the  whistle,  and  an  injury  is  occasioned  thereby,  the  burden 
is  upon  the  company  to  show  that  such  omission  was  rea- 
sonable and  prudent,  in  view  of  the  actual  condition  of 
things  at  the  time,^  as,  for  example,  that  such  noises  were 
so  frequent  as  to  make  them  practically  of  no  value  as  a 


passing  train.  Held,  that  there  was 
evidence  that  the  accident  was  caused 
by  the  neglect  of  the  company  to 
fence  (Williams  v.  Great  Western  R. 
Co.,  L.  R.  9  Ex.  157).  Compare 
Fitzgerald  v.  St.  Paul,  &c.  R.  Co.,  29 
Minn.  336  [company  not  liable  under 
fence  law  for  running  over  a  child  on 
an  unfenced  track].  S.  P.,  Walken- 
hauer  v.  Chicago,  &c.  R.  Co.,  3  Mc- 
Crary,  C.  C.  553;  see  ante,  §  447. 
Under  Mississippi  Code  (§  1059), 
which  prescribes  that  proof  of  injury 
inflicted  by  cars  or  locomotives  while 
in  motion  shall  be  prima  facie  evi- 
dence of  the  want  of  reasonable  skill 
and  care  on  the  part  of  the  railroad 
company's  servants,  in  reference  there- 
to, it  is  for  the  jury  to  decide  the 
question  of  care  or  skill  in  reference 
to  the  particular  injury  (Vicksburg, 
&c.  R.  Co.  V.  Phillips,  [Miss.]  2  S. 
Rep.  S37). 

'  Steves  V.  Oswego,  &c.  R.  Co., 
18  N.  Y.  422;  Brooks  v.  Buffalo,  &c. 
R.  Co.,  25  Barb.  600;  Dascomb  v. 
Buffalo,  &c.  R.  Co.,  27  Barb.  221 ; 
Telfer  v.  Northern  R.  Co.,  30  N.  J. 
Law,  188.  In  Galena,  &c.  R.  Co.  v. 
Loomis  (13  111.  548),  no  bell  was 
rung  or  whistle  sounded  on  approach- 
ing the  crossing.  Held  (per  Trumbull, 


J.),  that  "until  some  proof  is  given 
tending  to  show  that  the  injury  re- 
sulted from  the  failure  to  ring  a  bell 
or  blow  a  whistle,  the  burden  of  prov- 
ing a  negative,  and  that  it  did  not 
arise  from  such  failure,  should  not  be 
thrown  on  the  company."  See  also 
Cleveland,  &c.  R.  Co.  v.  Elliott,  28 
Ohio  St.  340.  Though  there  was  an 
omission  in  that  case  to  give  the  stat- 
utory signals,  a  judgment  for  plaintiff 
was  reversed  because  he  ought  to 
have  seen  the  train  which  injured  him, 
and  must  have  seen  it  if  he  had 
looked.  To  the  same  effect  on  this 
point  is  Wilcox  v.  Rome,  &c.  R.  Co., 
39  N.  Y.  358.  In  Guggenheim  v. 
Lake  Shore,  &c.  R.  Co.  ([Mich.]  33 
N.  W.  Rep.  161)  it  was  held  that  the 
fact  that  a  railroad  crossing  was  a 
place  of  danger,  and  was  of  itself  a 
warning,  to  one  about  to  go  upon  it, 
to  be  careful  and  vigilant  .to  the  ex- 
tent of  his  opportunity,  did  not  raise 
a  presumption  in  case  of  a  collision, 
under  ordinary  circumstances,  that 
the  person  injured  did  not  look  and 
listen,  or  that,  if  he  did,  he  heedlessly 
disregarded  the  knowledge  thus  ob- 
tained. 

2  Wakefield  v.  Connecticut,  &c.  R. 
Co.,  37  Verm.  330.     See  ante,  §  429. 


§  47°]  RAILROAD   COLLISIONS   WITH    PERSONS.  270 

warning,  and  that  a  better  system  of  signals  was  in  use.^ 
Where,  as  in  Tennessee,  the  statute  only  requires  the  sig- 
nal to  be  given  when  some  person  or  animal,  etc.,  appears 
upon  the  road,  the  railroad  company  is  not  in  fault  for 
omitting  such  signal,  when  it  could  not  be  given  in  time 
to  prevent  injury,  by  reason  of  a  person's  sudden  appear- 
ance upon  the  road,^  or  by  his  concealment  from  view  by 
a  rock  on  a  sharp  curve,^  or  by  fog  or  rain."* 

§  470.  Who  entitled  to  benefit  of  statute. — A  statute  like 
that  of  New  York,  however,  is  only  for  the  benefit  of  per- 
sons traveling  along  the  highway,  and  cannot  be  made  the 
ground  of  an  action  by  one  who  is  injured  while  walking 
along  the  track  of  the  railroad,  even  though  it  is  laid  along 
a  highway.""*  But  one  who  crosses  the  railroad  on  an  open 
space  adjoining  the  highway,  is  entitled  to  the  benefit  of 
the  statute.*  The  hazards  intended  to  be  provided  against 
by  these  statutes  were  (i)  the  danger  of  actual  collision  at 
the  crossings,  and  (2)  the  damage  by  the  frightening  of 
teams  upon  the  public  highway  near  such  crossings;^  and 

1  Speed  V.  Atlantic,  &c.  R.  Co.,  '  It  was  argued  that  where  an  in- 
71  Mo.  303.  jury  was  caused  by  the  fright  of  a 

2  East  Tennessee,  &c.  R.  Co.  v.  horse,  the  company  was  not  liable 
Scales,  2  Lea,  688.  See  Parker  v.  under  such  a  statute,  because  the  sig- 
Wilmington,  &c.  R.  Co.,  86  N.  C.  nals  required  by  the  statute  were  in- 
221.  tended  to  protect  travelers  at  highway 

^  East  Tennessee,  &c.  R.  Co.  v.  crossings  from  actual  collision  only, 

Swaney,  5  Lea,  119;  East  Tennessee,  or,  at  most,  from  taking  any  position 

&c.  R.  Co.  V.  White,  Id.  540.  which  involves  immediate  danger  of 

■'  Louisville,  &c.  R.  Co.  v.  Melton,  collision.     In  an  answer  to  this  argu- 

2  Lea,  262.  ment,  the  court  said :    "By  being  em- 

5  Harty  ^z.  Central  R.  Co.  of  N.  J.,  42  powered  to  run  their  trains  over  their 

N.  Y.  468 ;  O'Donnell  v.  Providence,  road  the  defendants  have  necessarily 

&c.    R.  Co.,   6   R.    I.   211;    compare  the  right  to  make  the  usual  and  reason- 

Wakefield  v.  Connecticut,  &c.  R.  Co.,  able  noises  incident  thereto,  whether 

37  Verm.  330.  occasioned  by  the  escape  of  steam, 

5  See  Toledo,  &c.  R.  Co.  v.  Fur-  the  rattling  of  cars  over  the  track,  or 

gusson  (42  111.  449),  in  which  this  prin-  in  any  other  manner.     Although  such 

ciple  is  clearly  adjudged,  though  ap-  noises  may  cause  much  annoyance  and 

plied  to  the  case  of  an  animal,  and  not  danger   to    those   who    are    driving 

a  human  being.  horses  in  the  immediate  vicinity,  they 
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if  the  failure  to  give  such  signals,  when  approaching  a 
crossing,  causes  an  injury  to  persons  driving,  in  the  exercise 
of  proper  care,  on  a  highway  running  parallel  with  the 
track,  the  company  will  be  liable.^ 

§  471-  Trains  running  backwards.— For  obvious  reasons, 
trains  are  usually  drawn  by  engines,  instead  of  being 
pushed  by  them.  All  the  ordinary  rules  governing  the 
operation  of  railroads,  whether  imposed  by  statute  or 
evolved  from  experience  by  judicial  decisions,  are  based  on 
the  assumption  that  trains  will  be  so  run.  Travelers  have 
a  right  to  assume  that  this  course  will  be  followed,  until 
they  can  see  that,  in  any  particular  case,  an  exception  is 
made.  The  necessities  of  railroad  business  require  such 
exceptional  cases  to  occur;  and  therefore  the  mere  fact 
that  a  train  was  running  backward  is  not,  of  itself,  any  evi- 
dence of  negligence.*  Nor  does  the  backward  motion  of 
a  train  alter  or  enlarge  the  statutory  rule  concerning  sig- 
nals. If  the  statute  only  requires  a  bell  on  the  engine  [as 
in  New  York],  the  movement  of  a  train  backward  does 
not  authorize  a  court  or  jury  to  say  that  another  bell 
ought  to  have  been  put  upon  the  rear  car ;  and  the  ring- 
ing of  the  engine  bell  is  a  full  compliance  with  the  stat- 

must    be    prepared    for   them.     But  those  approaching   the   crossing  for 

when  the  legislature  has  by  statute  whom  this  warning  would  be  valu- 

directed  that  at  particular  points  of  able,  and  that  any  one  thus  situated, 

their  road  they  shall  take  especial  pre-  who  is  injured  by  the  omission  of  that 

cautions    to    notify  those    using   the  which  the  statute  requires,  has  just 

highways,  of  the  approach  of  a  train,  ground    of    complaint "    (Norton   v. 

we  cannot  say  that  such  precautions  Eastern  R.  Co.,  113  Mass.  366;  Pres- 

were  intended  solely  for  the  benefit  of  cott  v.  Eastern  R.  Co.,  Id.  370).    See 

certain  travelers,  even  if  they  consti-  also  Pollock  v.  Eastern  R.  Co.,  124  Id. 

tuted  the  most  numerous  class,  or  that  1 58. 

most  liable  to  be  endangered,  if  there  ^  Ransom  v.  Chicago,  &c.  R.  Co., 

were  others  also,  rightfully  using  such  62  Wise.  178 ;  22  N.  W.  Rep.  147.   Con- 

highways,  who  would  be  liable  to  be  tra,  see  East  Tennessee,  &c.  R.  Co.  v. 

injured  by  the  neglect  of  them.     The  Feathers,  10  Lea,  103. 
fair  construction  is  that  these  signals  *  Sullivan    v.    Pennsylvania    Co., 

are  also  intended  for  the  benefit  of  [Pa.]  7  Atl.  Rep.  177. 
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ute.^  But  a  watchman  must  be  put  upon  the  rear  car,  to 
look  for  travelers  or  obstructions."  And,  at  night,  a  light 
must  be  put  upon  that  car,  sufficient  to  warn  travelers 
crossing  the  track  at  lawful  places,  of  the  approach  of  the 
train.''  Such  a  movement  calls  for  the  exercise  of  care 
suited  to  the  peculiar  circumstances.* 


1  Grippen  v.  N.  Y.  Central  R.  Co., 
40  N.  Y.  34.  But  there  was  a  dispute 
as  to  whether  a  bell  was  rung,  or  other 
warning  given.  The  court  is  not 
bound  to  charge,  as  requested  by  de- 
fendant, that  if  the  bell  was  rung  that 
was  a  sufficient  warning,  but  that  it 
was  a  question  for  the  jury  whether 
such  warning  was  given  as  was  proper 
and  reasonable  under  the  circum- 
stances (Byrne  v.  N.  Y.  Central  R. 
Co.,  104  N.  Y.  362). 

^  To  back  an  engine  through  a  city 
street  without  a  lookout  to  watch  for 
persons  at  a  crossing,  is  negligence 
(Cheney  v.  N.  Y.  Central  R.  Co.,  16 
Hun,  415).  See  also  Kansas  Pacific 
R.  Co.  V.  Pointer,  14  Kans.  37.  The 
failure  of  a  flagman  to  give  warning 
of  the  approach  of  a  backing  engine 
is  negligence  (Finklestein  v.  N.  Y. 
Central  R.  Co.,  41  Hun,  34 ;  24  N.  Y. 
Weekly  Dig.  323).  S.  P.,  also  McGov- 
ern  v.  N.  Y.  Central  R.  Co.,  67  N.  Y. 
417 ;  Cooper  v.  Lake  Shore,  &c.  R.  Co., 
[Mich.]  33  N.  W.  Rep.  306.  In  Rob- 
inson V.  West.  Pacif.  R.  Co.  (48  Cal. 
409),  the  court  said :  "  If  the  bell  was 
rung,  this  does  not  of  itself  establish 
proper  care  by  the  defendant,  or  a 
want  of  such  care  in  the  plaintiff.  She 
may  not  have  heard  the  bell  at  the 
other  end  of  the  train,  or,  hearing  it, 
may  not  have  accepted  its  sound  as  a 
signal  that  the  cars  were  about  to 
move  in  a  direction  the  reverse  of  that 
ordinarily  pursued.  ...  A  man 
should  have  been  stationed  where  he 
could  see  the  rails  in  the  direction  in 


which  the  train  was  to  move,  upon 
whose  signal  that  the  line  was  clear 
the  engineer  should  have  acted.  The 
omission  to  provide  such  a  lookout 
when  a  train  was  moved  backwards 
and  across  a  street  of  a  populous 
city,  is  a  circumstance  of  much  weight 
in  determining  not  only  the  fault  of 
the  defendant,  but  the  question  of  the 
plaintiff's  negligence." 

*  Plaintiff,  about  to  cross  a  track 
at  a  street-crossing,  at  night,  saw  the 
head-light  of  the  engine,  as  he  sup- 
posed, about  200  feet  distant,  but  did 
not  see  the  three  gravel  cars  which 
the  engine  was  pushing.  Held,  that 
a  nonsuit  was  error.  ''The  case 
seems  to  turn  upon  the  question  of  the 
sufficiency  of  the  head-light  to  enable 
the  plaintiff  to  discover  the  gravel  cars 
by  exercising  due  care  and  scrutiny,'' 
and  to  determine  this  question  was 
the  function  of  the  jury  (Bohan  v. 
Milwaukee,  &c.  R.  Co.,  58  Wise.  30). 

*  Grippen  v.  N.  Y.  Central  R.  Co., 
40  N.  Y.  34.  Deceased  was  struck  by 
a  train  driven  suddenly  backwards, 
without  warning.  The  court  said: 
"As  to  negligence,  I  think  there  was 
evidence  of  negligence  in  the  fact  that 
the  fireman  only,  and  not  the  engine 
driver,  was  on  the  engine  which 
knocked  the  deceased  down,  and  that 
there  was  no  guard  at  the  end  of  the 
train  to  see  that  the  line  was  clear  be- 
fore the  train  was  shunted  back- 
wards "  (Rogers  w.Rhymney  R.Co.,  26 
L.  T.  N.  S.  879).  A  railroad  company 
which  leaves  cars  upon  a  side  track  to 
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§  472.  Contributory  negligence.— The  general  rules  as  to 
the  effect  of  contributory  negligence  in  depriving  an  in- 
jured person  of  his  right  to  recover  damages,  have  been 
stated  elsewhere,^  His  failure  to  use  ordinary  care  will 
have  this  eifect,  if  it  proximately  contributed  to  the  injury ; 
but  he  is  not  required  to  use  extraordinary  care.^  The 
fact  of  drunkenness  on  the  part  of  one  crossing,  or  walk- 
ing down,  a  railroad  track,  raises  a  strong  presumption  of 
negligence  ;  ®  but  it  does  not  defeat  a  recovery  if  it  in  no 
way  contributed  to  his  injury  ;  and  it  may  be  rebutted  by 


be  unloaded  by  the  owners  of  the 
freight,  cannot  run  or  back  its  cars 
upon  such  side  track  while  the  cars 
are  being  unloaded,  without  special 
notice  or  warning.  "  While  those  en- 
gaged in  unloading  are  not  permitted 
to  close  their  eyes  and  ears  to  what 
comes  within  the  range  of  these 
senses,  yet  they  may  give  their  un- 
divided attention  to  their  work,  and 
are  justified  in  assuming  that  the  com- 
pany will  not  molest  them  or  render 
their  position  hazardous,  without  such 
notice  or  warning"  (Chicago,  &c.  R. 
Co.  V.  Goebel,  119  111.  515;  10  N.  E. 
Rep.  369,  citing  Noble  v.  Cunningham, 
74  111.  51 ;  North  Chicago,  &c.  Mill  Co, 
V.  Johnson,  114  Id.  57;  Illinois,  &c.  R. 
Co.  V.  Hoffman,  67  Id.  287 ;  Newson  v. 
N.  Y.  Central  R.  Co.,  29  N.  Y.  383; 
Stinson  v.  N.  Y.  CentralR.  Co.,  32  Id. 
333).  A  finding  of  gross  negligence 
was  sustained  where  a  train  consisting 
of  engine,  tender,  one  baggage  and 
two  passenger  cars,  was  run  back- 
ward over  a  crossing  with  the  brake 
on  the  engine  out  of  repair,  no  brake- 
men  at  the  other  brakes,  no  flagman 
or  other  person  at  rear  of  train  or  else- 
where, except  on  the  engine,  with  no 
whistling,  but  with  ringing  of  bell, 
along  a  track  which,  from  the  engine, 
could  not  be  seen  for  a  distance  of 
from  forty  to  fifty  feet  from  the  rear 
Vol.  11—18 


of  the  train  (Kansas  Pacific  R.  Co.  v. 
Pointer,  14  Kans.  37).  s.  P.,  Klan- 
owski  V.  Grand  Trunk  R.  Co.,  [Mich  ] 
31  N.  W.  Rep.  275. 

1  Ante^  Chapter  VI. 

2  A  person  crossing  the  track  at  a 
regular  crossing  is  not  bound  to  ex- 
ercise extraordinary  care  for  his  own 
protection  (see  cases  cited  under  §§  85- 
87,  go,  ante,  and  Willoughby  v.  Chi- 
cago, &c.  R.  Co.,  37  Iowa,  432 ;  Duffy 
V.  Chicago,  &c.  R.  Co.,  32  W^isc.  269. 
Persons  approaching  and  passing 
over  level  railway  crossings  are  bound 
to  exercise  their  ordinary  powers  of 
observation,  and  the  omission  to  ring 
the  bell  or  sound  whistle,  as  directed 
by  statute,  in  no  way  releases  them 
from  the  exercise  of  due  care  (Miller 
V.  Grand  Trunk  R.  Co.,  25  Upper 
Canada  [C.  P.],  389). 

'  See  cases  cited  under  §110,  ante  ; 
also  Brand  v.  Schenectady,  &c.  R. 
Co.,  8  Barb.  368;  Parker  v.  Wilming- 
ton, &c.  R.  Co.,  86  N.  C.  221;  see 
also  East  Tennessee,  &c.  R.  Co.  v. 
Fain,  12  Lea,  35 ;  McClelland  v.  Louis- 
ville, &c.  R.  Co.,  94  Ind.  276;  Kean 
V.  Baltimore,  &c.  R.  Co.,  61  Md.  154. 
It  is  eiTor  to  exclude  evidence  that 
deceased  was  drunk  at  the  time  of  the 
accident  (Illinois  Central  R.  Co.  v. 
Cragin,  71  111.  177;  Chicago,  &c.  R. 
Co.  V.  Bell,  70  111.  102).     , 
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evidence  showing  that  he  nevertheless  was  entirely  careful 
of  himself.^  A  drunken  person  sometimes  acts  with  great 
care  ;  although  the  contrary  is  undoubtedly  the  general 
rule.  The  absence  of  a  flagman  at  a  crossing  never  gives 
a  right  to  presume  that  it  is  safe  to  cross  the  track,  if  the 
traveler  actually  sees  and  knows,  in  time  to  avoid  danger, 
that  the  road  is  not  clear;*  and  the  company  is  not  bound 
to  watch  its  cars,  when  in  motion,  so  closely  as  to  prevent 
children  or  others  from  climbing  upon  them,®  though  it 
would  be  negligence  knowingly  to  permit  children  to  put 
themselves  in  such  danger.  The  application  of  the  rule 
of  contributory  negligence  to  the  owners  of  animals  unlaw- 
fully entering  upon  the  track  is  stated  in  the  chapter  on 
Railroad  Collisions  with  Animals. 

§  473.  What  is  not  contributory  negligence.— If  any  act  is 
directed  by  an  agent  of  the  railroad  company  in  charge  at 
the  particular  spot,  the  plaintiff  is  justified  in  obeying  such 
direction,*  if  it  was  within  the  ostensible  authority  of  such 

1  See  cases  cited  under  §§  93,  94,  car  was  in  motion  (Lovett  v.  Salem, 
atjte.  &c.  R.  Co.,  9  Allen,  557).     A  railroad 

2  Pakalinsky  v.  N.  Y.  Central  R.  company  made  a  private  crossing  over 
Co ,  82  N.  Y.  424 ;  Lake  Shore,  &c.  their  track,  in  a  city,  and  allowed  the 
R.  Co.  V.  Sunderland,  2  Bradwell,  307;  public  to  use  it  as  a  highway,  station- 
Guggenheim  V.  Lake  Shore,  &c.  R.  ing  a  flagman  there  to  prevent  persons 
Co.,  [Mich.]  33  N.  W.  Rep.  161.  from  crossing  when  there  was  danger. 

'  Woodbridge  v.    Delaware,   &c.  Held,  liable  to  one  who,  using   due 

R.  Co.,  105  Penn.  St.  460.  care,   was  induced  to    undertake    to 

*  So  held,  where  the  agent  invited  cross  by  a  signal  from  the  flagman 
the  plaintiff  to  cross  at  a  dangerous  that  it  was  safe,  and  was  injured 
place  (Warren  v.  Fitchburg  R.  Co.,  8  while  so  crossing  by  a  collision  which 
Allen,  227 ;  Lunt  v.  Northwestern  R.  occurred  through  the  flagman's  neg- 
Co.,L.R.  I  Q.B.  277)  immediately  be-  ligence  (Sweeny  v.  Old  Colony,  &c. 
hind  a  train  (Nicholson  v.  Lancashire,  R.  Co.,  10  Alien,  368).  Compare 
&c.  R.  Co.,  3  Hurlst.  &  C.  534),  Shaw  v.  Boston  &  Worcester  R.  Co., 
where  he  ordered  the  plaintiff  to  step  8  Gray,  45.  But  a  mere  permission 
from  one  car  to  another  while  they  to  do  a  negligent  act  does  not  affect 
were  in  motion  (Mclntyre  v.  N.  Y.  the  company's  rights  (Hickey  v.  Bos- 
Central  R.  Co.,  37  N.  Y.  287;  affirm-  ton  &  Lowell  R.  Co.,  14  Allen,  429). 
ing  s.  C,  43  Barb.  532),  and  where  See  Foss  v.  Chicago,  &c.  R.  Co.,  33 
he  ordered  the  plaintiff,  who  was  a  Minn.  392  [station  agent  told  plain- 
mere  trespasser,  to  get  off  while  the  tiff  to  unload  at  a  certain  place  on  the 
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agent,^  and  was  not  unmistakably  dangerous  and  rash;^ 
and  the  plaintiff  in  such  case  cannot  be  charged  with  con- 
tributory negligence,  although  the  act  should  be  one 
which,  apart  from  this  circumstance,  would  be  deemed 
negligent.  And  so,  where  the  servants  of  a  railroad  com- 
pany, believing  that  a  train  was  about  to  run  off  a  mis- 
placed switch,  frightened  a  lady  by  their  conduct,  so  that, 
in  endeavoring  to  escape  from  the  apprehended  danger, 
she  fell  on  the  track  and  was  injured,  it  was  held  that  she 
could  recover.'  The  fact  that  the  injured  person  was  in  a 
place  known  to  him  to  be  dangerous,  for  reasons  wholly 
unconnected  with  the  railroad,  is  no  evidence  of  such  neg- 


platform,  and  his  horse  was  killed 
while  there,  by  an  incoming  train] ;' 
Pool  V.  Chicago,  &c.  R.  Co.,  53 
Wise.  657  [person  in  charge  of  hand- 
car directed  one  riding  thereon  to  sit 
on  behind  and  let  his  feet  hang  down] ; 
Hartwig  ■z'.  Chicago,  &c.  R.  Co.,  49 
Wise.  358  [plaintiff  told  to  get  on  ear  at 
particular  place] ;  Borst  v.  Lake  Shore, 
&c.  R.  Co.,  4  Hun,  346  [flagman  beck- 
oned to  plaintiff  to  cross  track].  See 
also  MeGovern  v.  N.  Y.  Central  R. 
Co.,  67  N.  Y.  417;  Wheelwright  v. 
Boston,  &c.  R.  Co.,  13S  Mass.  225 ; 
Peoples'  Pass.  R.  Co.  v.  Green,  56  Md. 
84;  Lammert  v.  Chicago,  &c.  R.  Co., 
9  111.  App.  388;  Illinois,  &c.  R.  Co.  v. 
Shultz,  64  111.  172,  and  other  cases 
cited  under  §  91,  ante. 

'  In  Flower  z/.  Pennsylvania  R.  Co., 
69  Penn.  St.  210,  held  a  fireman  had  no 
authority  to  invite  a  boy  upon  the  en- 
gine to  assist  in  his  work.  We  doubt 
this,  however.  A  brakeman  on  a  car 
told  a  boy  of  sixteen  to  get  on  the  car 
after  it  had  started,  and  tried  to  help 
him  on,  but  failed  ;  the  boy's  leg  was 
crushed ;  held,  the  company  was  liable 
(Western,  &c.  R.  Co.  v.  Wilson,  71 
Geo.  22).  But  elsewhere  it  was  held 
that  a  brakeman  has  no  power  to  direct 
the  egress  or  ingress  of  passengers. 


and  his  direction  in  this  respect  will 
not  make  the  company  liable  (Cotter 
V.  Frankford,  &c.  R.  Co.,  15  Phila. 
255).  We  pity  any  passenger  who 
attempts  to  violate  the  orders  of  a 
brakeman  in  such  matters.  Ste  post, 
§520. 

^  It  cannot  be  correctly  charged  as 
matter  of  law,  that  one  about  to  cross 
a  railroad  track  was  free  from  negli- 
gence because  the  flagman  beckoned 
him  on  (Chicago,  &c.  R.  Co.  v.  Spring, 
13  111.  App.  174). 

'  Caswell  V.  Boston,  &c.  R.  Co., 
98  Mass.  194,  In  attempting  to  cross 
a  railroad  track  at  a  street  crossing  in 
front  of  an  approaching  train,  a  wo- 
man fell  into  a  cattle-guard  covered 
with  snow  so  as  to  be  concealed,  and 
was  run  over.  She  would  have  gotten 
across  safely  if  she  had  not  fallen  into 
the  cattle-guard.  Held,  that  a  non- 
suit, on  the  ground  of  her  contribu- 
tory negligence  in  crossing  in  front  of 
the  train,  was  error.  The  question 
was  a  proper  one  for  the  jury.  The 
rule  requiring  care  and  diligence  does 
not  require  a  traveler  to  anticipate  the 
possibility  of  an  accidental  fall  at  an 
ordinary  crossing  (Hoffman  v.  N.  Y. 
Central  R.  Co.,  13  Hun,  589). 
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ligence  on  his  part  as  would  tend  to  excuse  the  railroad 
company.^  The  negligence  of  the  company  in  whose  cars 
a  passenger  is  riding  is  not  imputed  to  him,  in  an  action 
brought  by  him  against  another  railroad  company.^ 

§  474.  Fractious  horse.— Whether  the  fractiousness  of  a 
horse,  with  which  the  plaintiif  is  attempting  to  cross,  if  it 
contributes  to  his  injury,  is  to  be  imputed  to  him  as  negli- 
gence, may  be  an  open  question.  It  seems  to  have  been 
sometimes  held  that  it  is.*  In  other  cases  it  has  been  con- 
sidered that  it  should  not  be ;  but  in  those  cases,  it  appear- 
ing that  the  horse  ran  against  the  train  in  such  a  manner 
that  the  engineer  could  not  avoid  the  accident,  it  was  held 
that  the  railroad  company  was  not  liable,  because  neither 
party  was  responsible  for  the  injury.*  If  the  fractiousness 
of  the  horse  is  occasioned  by  fault  on  the  part  of  the  rail- 
road company,  as,  for  example,  by  a  defect  in  the  track  at 
a  highway  crossing,®  or  the  failure  to  give  proper  signals, 
leading  the  driver  to  suppose  that  no  train  is  coming,  so 
that  the  horse  is  frightened  by  proximity  to  the  train,*  it 
certainly  is  no  defense.  If  it  is  caused  by  antecedent  care- 
lessness of  the  plaintiff,  he  is,  of  course,  responsible  for  all 
its  consequences.^     It  is  clearly  negligent  to  drive  an  un- 

1  Grayz/.  Scott,  66  Penn.  St.  345.  his  horse,  and  not  the  negligence  of 
S.  P.,  Bennett  v.  New  Jersey  R.  Co.,  the  company.  It  was  held  that  the 
36  N.  J.  Law,  225.  question    of   contributory  negligence 

2  Chapman  v.  New  Haven  R.  Co.,  did  not  arise  (Cosgrove  v.  N.  Y.  Cen-  ' 
19  N.  Y.  341 ;  Colegrove  v.   Harlem  tral  R.  Co.,  13  Hun,  329;  re-affirmed, 
R.  Co.,  6  Duer,  382;  affirmed,  20  N.  Barringer  v.  N.    Y.    Central  R.  Co., 
Y.  492;  Webster  v.  Hudson  River  R.  18  Hun,  398;  but  reversed  on  appeal, 
Co.,  38  N.  Y.  260.     See  ante,   §§  65,  on  other  grounds  (87  N.  Y.  88). " 

66.  =  Milwaukee,  &c.  R.  Co.  v.  Hunter, 

3  Illinois  Central  R.  Co.  v.  Buck-  11  Wise.  160;  see  South  worth  v.  Old 
ner,  28  111.  299;   Rigler  z/.  Charlotte,  Colony,  &c.  R.  Co.,  105  Mass.  342. 
&c.  R.  Co.,  94  N.  C.  604.     It  is  a  «  Cosgrove  v.  N.   Y.  Central  R. 
question  for  the  jury  (Loucks  v.  Chi-  Co.,  87  N.  Y.  88. 

cago,  &c.  R.  Co.,  31  Minn.  526.  '  The  leaving  of  a  span  of  horses 
*  A  verdict  for  plaintiff  was  set  unhitched  in  close  proximity  to  a  rail- 
aside  because  the  proximate  cause  of  road,  at  the  time  when  the  train  usu- 
his  injury  was  his  inability  to  control  ally  passes,  is  negligence;  and  if  the 
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broken  or  vicious  horse  along  a  road  running  side  by  side 
with  a  railroad.^ 

§  475.  Crossing  track  in  view  of  train. — It  is  negligence 
to  attempt  to  drive  a  team  across  the  track  of  a  railroad 
in  full  view  of  an  approaching  locomotive,  on  account  of 
the  risk  of  becoming  entangled  in  the  rails,  or  of  the 
teams  shying  or  balking,  even  where  there  is  apparently 
time  to  cross.^  So  it  is  to  drive  a  team  toward  a  crossing 
at  such  reckless  speed  as  to  be  unable  to  stop  or  turn  on 
reaching  the  track;*  though  it  is  otherwise  if  the  team  sud- 
denly gets  beyond  the  driver's  control  through  the  fault  of 
the  company,*  So  it  is  negligent  to  walk  or  run  across,  in 
full  view  of  a  coming  train,  unless  it  is  very  clear  that  there 
is  ample  time  to  cross,  after  allowing  for  the  possibility  of  a 
misstep.*    It  is  not  enough  that  the  chances  are  equally 


owner  afterwards,  when  the  train  ar- 
rives, and  when  the  horses  have 
moved  to  the  track,  attempts  to  rescue 
them  and  is  injured,  he  is  guilty  of 
additional  negligence,  and  cannot  re- 
cover (Deville  v.  So.  Pacific  R.  Co.,  50 
Cal.  383).     See  ante,  %%  426,  451. 

>  Philadelphia,  &c.  R.  Co.  v.  Sting- 
er, 78  Penn.  St.  219. 

»  Wilds  V.  Hudson  River  R.  Co., 
29  N.  Y.  315;  24  Id.  430;  Warner  v. 
N.  Y.  Central  R.  Co.,  44  Id.  465; 
Moore  v.  Central  R.  Co.,  24  N.  J. 
Law,  268 ;  Palys  v.  Erie  R.  Co.,  30  N. 
J.  Eq.  604;  Illinois  Central  R.  Co.  v. 
Buckner,  28  111.  299 ;  Chicago,  &c.  R. 
Co.  V.  Jacobs,  63  Id.  178;  Illinois 
Central  R.  Co.  v.  Goddard,  72  Id. 
567 ;  Chicago,  &c.  R.  Co.  v.  Hatch, 
79  Id.  137;  Toledo,  &c.  R.  Co. 
V.  Head,  62  Id.  233;  Wabash,  &c. 
R.  Co.  V.  Hicks,  13  Bradwell,  407; 
Leduke  v.  St.  Louis,  &c.  R.  Co.,  4 
Mo.  App.  485;  Kelley  v.  Hannibal, 
&c.  R.  Co.,  75  Mo.   138;   Powell  v. 


Mo.  Pacific  R.  Co.,  76  Id.  80;  Indi- 
ana, &c.  R.  Co.  V.  Greene,  106  Ind. 
279;  Bellefontaine  R.  Co.  v.  Hunter, 
33  Id-  335;  Rhoades  v.  Chicago, 
&c.  R.  Co.,  58  Mich.  263;  Heame 
V.  So.  Pacific  R.  Co.,  50  Cal.  482; 
Zeigler  v.  Northeastern  R.  Co.,  5  S. 
C.  221;  State  V.  Maine  Central  R.  Co., 
76  Maine,  357.  Plaintiff  saw  a  train 
approaching  a  private  crossing,  and 
distant  about  250  yards;  attempted  to 
drive  across  in  front  of  it.  Held,  that 
he  could  not  recover  (Rigler  v.  Char- 
lotte, &c.  R.  Co.,  94  N.  C.  604).  In 
that  case,  after  getting  across,  the 
horse  backed  again  on  to  the  track. 

8  Salter  v.  Utica,  &c.  R.  Co.,  75  N. 
Y.  273;  reversing  S.  C,  13  Hun,  187. 

*  Cosgrove  v.  N.  Y.  Central  R. 
Co.,  87  N.  Y.  88;  reversing  S.  C,  13 
Hun,  329. 

"  An  engineer  was  backing  his  en- 
gine northerly  across  a  street  at  the 
rate  of  two  miles  an  hour.  Plaintiff, 
a  boy  of  four  years,  ran  easterly  on 
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balanced  ;  nice  calculations  are  not  allowed.  The  decided 
weight  of  probability  should  be  against  the  chance  of  a 
collision.* 

§  476.  Illustrations  of  negligence  in  crossing. — It  is  usu- 
ally an  act  of  negligence  to  cross  the  track  of  a  railroad 
using  steam-power,  at  any  other  place  than  the  regular 
crossings;*  and  one  using  a  private  crossing,  although 
regular,  must  use  more  care  than  upon  a  highway  Crossing, 
since  no  signals  are  required  at  private  crossings.^  It  is 
universally  deemed  negligence  for  any  one  to  cross  the 
track  of  such  a  railroad,  while  in  full  sight  and  hearing  of 
an  approaching  train,*  or  without  taking  any  precautions, 
reasonably  within  his  power,  to  ascertain  whether  a  train 
is  approaching.®     As  a  general  but  not  invariable  rule,  it  is 


the  south  side  of  the  street,  towards 
the  engine,  turned  northerly,  ran  along- 
side and  beyond  it,  then  across  the 
track  in  front  of  it,  and  was  struck. 
Held,  that  he  could  not  recover 
(Schwier  v.  N.  Y.  Central  R.  Co.,  15 
Hun,  572).  Plaintiff's  declaration 
stated  that,  being  in  a  lane  leading  to 
a  crossing  and  about  two  and  a  half 
rods  from  the  track,  and  perceiving 
the  train  forty  rods  distant,  attempted 
to  cross  and  was  injured.  Held  bad, 
on  demurrer  (Grows  v.  Maine  Cen- 
tral R.  Co.,  67  Maine,  loo).  See  also 
State  V.  Maine  Central  R.  Co.,  76  Id. 

357- 

*  The  rule  laid  down  in  Belton  v. 
Baxter  (54  N.  Y.  245),  that  it  "is 
negligence  'per  se  for  a  foot  traveler 
to  attempt  to  cross  a  public  thorough- 
fare ahead  of  vehicles  of  any  kind  up- 
on nice  calculations  of  the  chances  of 
injury,"  has  been  applied  to  railroad 
trains  (Wendell  v.  N.  Y.  Central  R. 
Co.,  91  N.  Y.  420).  See  also  Connelly 
V.  N.  Y.  Central  R.  Co.,  88  N.  Y.  346; 
Smith  V.  N.  Y.  Central  R.  Co.,  19  N. 
Y.  Week.  Dig.  230;    Motel  v.  Sixth 


Ave.  R.  Co.,  2  How.  Pr.  N.  S.  30.  In 
the  Wendell  case,  supra,  the  court 
said:  "He  should  not  be  permitted 
to  make  close  calculations  to  deter- 
mine whether  he  can  safely  pass  in 
front  of  an  approaching  body,  and 
when  the  experiment  has  failed, 
charge  the  consequences  of  his  mis- 
take upon  the  owner  of  the  colliding 
vehicle." 

*  Chicago,  &c.  R.  Co.  v.  Houston, 
95  U.  S.  697 ;  Wheelwright  v.  Boston, 
&c.  R.  Co.,  13s  Mass.  225;  Johnson 
V.  Boston,  &c.  R.  Co.,  125  Id.  75; 
Wright  V.  Boston,  &c.  R.  Co.,  129 
Id.  440;  Galena,  &c.  R.  Co.  v.  Ja- 
cobs, 20  111.  478 ;  Matze  v.  N.  Y.  Cen- 
tral R.  Co.,  I  Hun,  417;  s.  C,  3  T. 
&  C.  S13. 

0  Wabash,  &c.  R.  Co.  v.  Neikirk, 
15  Bradwell,  172. 

*  See  last  section ;  and  Patterson, 
Railway  Accident  Law,  168;  Beach, 
Contrib.  Negl.,  §  63. 

*  Wilds  V.  Hudson  River  R.  Co., 
29  N.  Y.  315,  327;  S.  C,  previously, 
24  Id.  430 ;  Steves  v.  Oswego,  &c.  R. 
Co.,  18  Id.  422;  Mackey  v.  N.Y.  Cen- 
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deemed  negligence  to  cross  without  looking  continuously^ 
in  every  direction  in  which  the  tracks  run,  to  make  sure 
that  the  road  is  clear,*  and,  if  looking  leaves  any  doubt, 


tral  R.  Co.,  27  Barb.  528,  542;  but 
compare  S.  C.  on  appeal,  35  N.  Y.  75. 
A  person  sitting  in  the  bottom  of  a 
wagon,  who  could  have  seen  the  cars 
approach,  but  turned  his  back  to  that 
direction,  and  had  his  ears  so  band- 
aged that  he  could  not  hear,  is  guilty 
of  contributory  negligence  (Chicago, 
&c.  R.  Co.  V.  Still,  19  111.  499;  Salter 
V.  Utica,  &c.  R.  Co.,  75  N.  Y.  273; 
Illinois,  &c.  R.  Co.  v.  Ebert,  74  111. 
399;  Hanover  R.  Co.  v.  Coyle,  55 
Penn.  St.  396).  Deceased  was  an  old 
man,  had  his  cap  pulled  down,  and 
<  >  head  covered  with  a  shawl,  and  the 
flagman  hailed  him,  but  he  did  not 
hear  him.  Held,  there  could  be  no 
recovery,  because  of  his  failure  to 
look,  though  the  view  of  the  track 
was  obstructed  by  coal  chutes  (Chica- 
go, &c.  R.  Co.  V.  Barber,  1 5  Bradwell, 
630).  So  is  one  negligent  who  drives 
a  heavy  team  across  in  a  foggy  morn- 
ing, without  waiting  (Morris,  &c.  R. 
Co.  V.  Haslan,  33  N.  J.  Law,  147). 

*  Plaintiff,  driving  a  team  near  a 
railroad  -  crossing,  when  about  100 
feet  from  it  and  driving  slowly,  looked 
in  both  directions  of  the  track,  and 
saw  and  heard  nothing.  After  that 
he  was  watching  a  boy,  who  was  care- 
lessly approaching  him  on  the  road, 
to  avoid  injuring  him.  When  about 
three  feet  from  the  track  he  heard  the 
train  whistle,  tried  to  stop  his  horse, 
but  could  not.  Held,  contributory 
negligence  (Thompson  v.  N.  Y.  Cen- 
tral R.  Co.,  33  Hun,  16).  Compare 
Greany  v.  Long  Island  R.  Co.,  loi  N. 

Y.  419. 

2  Schofield  v.  Chicago,  &c.  R. 
Co.,  114  U.  S.  615;  Chicago,  &c.  R. 
Co.  V.  Houston,  95  Id.  697  ;  Tolman  v. 
Syracuse,  &c.   R.  Co.,  98  N.  Y.  198; 


State  V.  Maine  Central  R.  Co.,  77 
Maine,  673;  Steves  v.  Oswego,  &c.R. 
Co.,  18  N.  Y.  422;  Beisiegel  v.  N.  Y. 
Central  R.  Co.,  40  Id.  9;  compare 
S.  C,  34  Id.  622;  North  Penn.  R.  Co. 
V.  Heileman,  49  Penn.  St.  60 ;  Penn. 
Canal  Co.  v.  Bentley,  66  Id.  30 ;  AUyn 
V.  Boston,  &c.  R.  Co.,  105  Mass.  77; 
Butterfield  v.  Western  R.  Co.,  10 
Allen,  532;  Chicago,  &c.  R.  Co.  v. 
Gretzner,  46  111.  75 ;  Toledo,  &c.  R. 
Co.  V.  Goddard,  25  Ind.  185;  Stubley 
V.  Northwestern  R.  Co.,  L.  R.,  I 
Exch.  13,  19;  4  Hurlst.  &  C.  83. 
The  fact  that  the  track  could  be 
crossed  in  four  seconds,  is  no  excuse 
for  omitting  this  precaution  (Hewett 
V.  N.  Y.  Central  R.  Co.,  3  Lans.  83). 
The  neglect  to  look  out  for  trains  on 
approaching  a  crossing  is,  prima 
facie,  negligence,  and  "  this  presump- 
tion of  negligence  can  only  be  re- 
butted by  facts  or  circumstances  which 
show  that  it  was  not  reasonably  prac- 
tical to  make  or  keep  such  lookout,  or 
which  would  ordinarily  induce  persons 
of  common  prudence  to  omit  that  pre- 
caution" (Bellefontaine  R.  Co.  v. 
Snyder,  24  Ohio  St.  670).  To  the 
same  effect,  Hinckley  v.  Cape  Cod  R. 
Co.,  120  Mass.  257;  Brown  v.  Mil- 
waukee, &c.  R.  Co.,  22  Minn.  165; 
New  Orleans,  &c.  R.  Co.  v.  Mitchell, 
52  Miss.  808 ;  Maher  v.  Atlantic,  &c. 
R.  Co.,  64  Mo.  267;  Harlan  v.  St. 
Louis,  &c.  R.  Co.,  64  Id.  480;  Chica- 
go, &c.  R.  Co.  V.  Bell,  70  111.  102; 
Rockford,  &c.  R.  Co.  v.  Byam,  80  Id. 
528;  Benton  v.  Central  R.  Co,  42 
Iowa,  192;  Schaefert  ■z'.  Chicago,  &c. 
R.  Co.,  62  Id.  624;  Pennsylvania 
Co.  V.  Rathgeb,  32  Ohio  St.  66; 
Blaker  v.  N.  J.  Midland  R.  Co.,  30  N. 
J.  Eq.  240;    Pennsylvania  R.  Co.  v. 


§476] 


RAILROAD   COLLISIONS   WITH    PERSONS. 


280 


without  also  listening  for  approaching  trains.^  If  the  un- 
explained evidence  shows  that  the  injured  person  could 
certainly  have  seen  the  train  in  ample  time  to  avoid  it,  if 
he  had  looked,  it  is  to  be  presumed  that  he  did  not  look, 
and  he  is  to  be  held  negligent  as  matter  of  law;*  but  if 
there  is  any  reasonable  doubt  upon  this  point,  it  is  a  ques- 
tion of  fact.*  Forgetfulness  of  the  danger,  or  absence  of 
thought  about  the  railroad,  is  no  excuse  for  a  failure  to 
look  or  listen.*     Neither  the  failure  of  a  gate-keeper  at 


Righter,  42  N.  J.  Law,  180;  Haas  v. 
Chicago,  &c.  R.  Co.,  41  Wise.  44; 
Harris  v.  Minneapolis,  &c.  R.  Co., 
[Minn.]  33  N.  W.  Rep.  12;  Suther- 
land V.  N.  Y.  Central  R.  Co.,  41  N. 
Y.  Superior,  17;  and  many  other 
cases  cited  under  §  90,  ante. 

*  The  railroad  track  is  a  warning 
of  danger  to  those  who  go  upon  it, 
and  persons  about  to  cross  it  are 
bound  to  recognize  the  danger,  and 
make  use  of  the  sense  of  hearings  as 
well  as  sight;  and  if  either  cannot  be 
rendered  available,  the  obligation  to 
use  the  other  is  the  stronger,  to  ascer- 
tain, before  attempting  to  cross  it, 
whether  a  train  is  in  dangerous  prox- 
imity. Such  conduct  is  of  itself  neg- 
ligence (Mynning  v.  Detroit,  &c.  R. 
Co.,  [Mich.]  26  N.  W.  Rep.  514). 
An  instruction  to  the  jury  that  it  was 
the  duty  of  plaintifif  to  exercise  care  in 
crossing  the  track  either  in  looking  in 
both  directions,  or  to  listen,  etc.,  was 
held  to  be  erroneous,  because  in  the 
alternative  (Chicago,  &c.  R.  Co.  v. 
Gertsen,  15  111.  App.  614). 

2  Schofield  v.  Chicago,  &c.  R.  Co. , 
114  U.  S.  615;  Wilcox  V.  Rome,  &c. 
R.  Co.,  39  N.  Y.  358;  Gonzales  v. 
Harlem  R.  Co.,  38  Id.  440;  Lesan  v. 
Maine  Central  R.  Co.,  77  Maine,  85. 
Where  deceased  must  have  seen  the 
head-light  if  he  had  looked,  it  being 
visible  for  a  mile  and  a  half,  held  that 


a  nonsuit  should  have  been  granted 
(Tolman  v.  Syracuse,  &c.  R.  Co., 
98  N.  Y.  198).  To  same  effect, 
Glendening  v.  Sharp,  22  Hun,  78; 
Smith  V.  Minneapolis,  &c.  R.  Co.,  26 
Minn.  419. 

'  Craig z/.  N.  Y.,  N.  H.  &c.  R.  Co., 
118  Mass.  431.  See  also  Hackford  v. 
N.  Y.  Central  R.  Co.,  53  N.  Y.  654; 
Haycroft  v.  Lake  Shore,  &c.  R.  Co., 
64  Id.  636. 

"  It  is  negligence  to  approach  a 
crossing  without  thinking  of  it,  driv- 
ing fast,  with  the  carriage-top  up 
(McCall  V.  N.  Y.  Central  R.  Co.,  54 
N.  Y.  642;  Glendening  v.  Sharp, 
22  Hun,  78;  Terre  Haute,  &c.  R. 
Co.  -u.  Clark,  73  Ind.  168);  though  it 
is  not  negligence  per  se  for  the  traveler 
not  to  lower  the  top  of  his  carriage  to 
enable  him  the  better  to  see  (Stackus 
V.  N.  Y.  Central  R.  Co.,  79  N.  Y. 
464).  To  same  effect,  Gillespie  v. 
Newburgh,  54  N.  Y.  468;  compare 
Sheffield  v.  Rochester,  &c.  R.  Co.,  21 
Barb.  339.  Plaintiff,  engaged  in  taking 
freight  across  a  railroad  track,  was  so 
absorbed  in  his  work  that  he  omitted 
to  notice  a  train  backing  down.  Held, 
as  matter  of  law,  that  he  could  not 
recover  (Carroll  v.  Minn.  Valley  R. 
Co.,  13  Minn.  30;  and  see  Rothe  v. 
Milwaukee,  &c.  R.  Co.,  21  Wise. 
256).  S.  P.,  Baltimore,  &c.  R.  Co.  v. 
Whitacre,  35  Ohio  St.  627;  Boggs  v. 
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the  crossing,  not  appointed  to  warn  travelers,  to  warn  the 
person  attempting  to  cross,^  nor  the  failure  to  ring  the 
locomotive's  bell  or  sound  the  whistle,  is  any  excuse  for 
the  traveler's  neglect  to  look  and  listen.^  If  the  traveler 
both  looks  and  listens,  no  more  can  be  expected  of  him,^ 
and  he  is  not  bound  to  inquire  at  what  time  trains  are  due 
at  the  crossing.*  There  is  no  invariable  rule  requiring  a 
person  crossing  to  stop,  as  well  as  to  look  and  listen  ;^  but,  in 
general,  it  is  for  the  jury  to  say  upon  all  the  facts,  whether 


Great   Western    R.    Co.,    23    Upper 
Canada  [C.  P.],  573. 

*  In  Davey  v.  London,  &c.  R.  Co. 
(L.  R.  12  Q.  B  Div.  70;  aff'g  Id.  11  Q. 
B.  Div.  213),  plaintiff  sought  to  excuse 
himself  for  not  looking  (if  he  had  done 
which  he  would  have  seen  an  ap- 
proaching train)  on  the  plea  that  he 
was  misled  by  the  conduct  of  the  gate- 
keeper at  the  crossing,  who  did  not 
warn  him  of  the  danger  of  crossing, 
and  that  the  engineer  did  not  whistle. 
Held,  that  a  nonsuit  was  properly 
granted. 

2  Dublin,  &c.  R.  Co.  v.  Slattery, 
L.  R.  3  App.  Cas.  1 166;  Kellogg  v. 
N.  Y.  Central  R.  Co.,  79  N.  Y.  72; 
Maryland  Central  R.  Co.  v.  Neubeur, 
62  Md.  391 ;  Holland  v.  Chicago,  &c. 
R.  Co.,  5  McCrary,  C.  C.  549;  Wil- 
liams V.  Chicago,  &c.  R.  Co.,  64 
Wise.  I ;  24  N.  W.  Rep.  422 ;  Le- 
duke  V.  St.  Louis,  &c.  R.  Co.,  4  Mo. 
App.  485 ;  Baltimore,  &c.  R.  Co.  v. 
Depew,  40  Ohio  St.  121 ;  Ormsbee  v, 
Boston,  &c.  R.  Co.,  14  R.  I.  102; 
International,  &c.  R.  Co.  v.  Graves,  59 
Tex.  330;  Houston,  &c.  R.  Co.  v. 
Richards,  59  Id.  373  [engine  carried 
no  head-lightl. 

'  Kennayde  v.  Pacific  R.  Co.,  45 
Mo.  255;  Tabor  v.  Missouri,  &c.  R. 
Co.,  46  Id.  353;  see  Richardson  v.  N. 
Y.  Central  R.  Co.,  45  N.  Y.  846.  As 
to  what  evidence  will  suffice  to  estab- 
lish the  use  of  these  precautions  in 


favor  of  a  deceased  person,  see  Davis 
■V.  N.  Y.  Central  R.  Co.,  47  N.  Y.  400; 
Nehrbas  v.  Central  Pacific  R.  Co.,  62 
Cal.  320.  Plaintiff,  when  about  to 
cross  a  railroad  track,  looked  up  and 
down  the  track,  and  saw  that  it  was 
clear,  and  then  started,  and  had  pro- 
ceeded only  a  few  steps  when  a  switch 
engine  came  around  the  curve  at  high 
speed,  without  signals,  and  struck 
him.  Held,  no  negligence  could  be 
attributed  to  him  (Chicago,  &c.  R.  Co. 
V.  Ryan,  70  111.  211). 

»  South,  &c.  Ala.  R.  Co.  v.  Thomp- 
son, 62  Ala.  494. 

^  Some  of  the  cases  hold  that  the 
driver  of  a  team  should  stop^  as  well 
as  look  and  listen,  before  crossing  the 
track  (Henze  v.  St.  Louis,  &c.  R.  Co., 
71  Mo.  636;  Turner  t/.  Hannibal,  &c. 
R.Co.,  74  Id.  602  ;  Pennsylvania  Canal 
Co.  V.  Bentley,  66  Penn.  St.  30) ;  but 
this  is  not  the  current  of  the  decisions 
(Weber  v.  N.  Y.  Central  R.  R.  Co., 
58  N.  Y.  451 ;  Kellogg  v.  N.  Y.  Cen- 
tral R.  Co.,  79  Id.  72;  Johnson  v.  Chi- 
cago, &c.  R.  Co.,  77  Mo.  546;  Hixson 
V.  St.  Louis,  &c.  R.  Co.,  80  Id.  335 
[distinguishing  the  last  case];  Dufiy 
V.  Chicago,  &c.  R.  Co.,  32  Wise.  269; 
Bunting  v.  Central  Pacific  R.  Co.,  14 
Nev.  351;  Leavenworth,  &c.  R.Co.  v. 
Rice,  10  Kans.  426 ;  Spencer  v.  Illi- 
nois Central  R.  Co.,  29  Iowa,  55 ; 
Houston,  &c.  R.  Co.  v.  Wilson,  60 
Texas,  142). 
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the  plaintiff  ought  to  have  stopped.^  In  very  peculiar 
cases,  as,  for  example,  where  the  dust  made  it  impossible 
to  see,  and  the  noise  of  the  plaintiff's  own  wagon  made  it 
impossible  for  him  to  hear,  an  approaching  train,  a  failure 
to  stop  may  be  deemed  negligence,  as  matter  of  law,  and 
justify  a  nonsuit.* 

§  477.  What  is  not  negligence  in  crossing.— None  of 
these  rules  are  arbitrary  and  unbending,  but  they  are  simply 
enforced  where  the  circumstances  make  them  reasonable.* 


*  Dolan  V :  Delaware,  &c.  Canal 
Co.,  71  N.  Y.  285;  Stackus  v.  N.  Y. 
Central  R.  Co.,  79  Id.  464.  In  Kel- 
logg V.  N.  Y.  Central  R.  Co.  (79  N. 
Y.  72),  Earl,  J.,  said:  "Under  all  the 
circumstances  surrounding  the  acci- 
dent, we  think  it  was  for  the  jury  to 
determine  whether  he  exercised  that 
care  which  the  law  required  of  him. 
He  could  probably  have  avoided  the 
accident  by  stopping  before  he  passed 
upon  the  track.  But  that  is  a  degree 
of  care  not  usual,  even  with  very  pru- 
dent persons.  It  has  not  been  de- 
cided by  the  courts  of  this  state  that  a 
person  approaching  a  railroad  is 
bound,  as  matter  of  law,  to  stop,  to 
avoid  the  imputation  of  negligence. 
There  may  be  cases  in  which  a  traveler 
ought  to  do  so,  and  if  he  omits  to  do 
so,  it  would  be  one  of  the  facts  with 
all  of  the  others,  to  be  submitted  to 
the  jury." 

f  Plaintiff  was  driving  a  four-horse 
team  along  a  road  parallel  to  the  rail- 
road, and  was  approaching  a  crossing 
with  which  he  was  familiar;  the  air 
was  so  filled  with  dust  that  he  could 
not  see  the  railroad,  and  his  wagon 
was  noisy.  Held,  that  he  was  guilty 
of  negligence  in  not  stopping  to  listen 
before  crossing  (Flemming  w.  Western 
Pacif.  R.  Co.,  49  Cal.  253).  s.  P., 
Pence  v.  Chicago,  &c.  R.  Co.,  63 
Iowa,  746.     Plaintiff  drove  a  wagon 


loaded  with  boxes  of  empty  bottles 
across  a  railroad  track  at  a  point 
where  it  was  impossible  to  perceive 
an  approaching  train  till  within  six  or 
eight  feet  of  the  track.  Held,  that  as 
the  rattling  of  the  bottles  prevented 
his  hearing  the  noise  of  the  trains,  it 
was  contributory  negligence  not  to 
stop  and  listen  before  crossing  the 
track  (Merkle  v.  N.  Y.,  Lake  Erie, 
&c.  R.  Co.,  [N.  J.]  9  Atl.  Rep.  680). 
The  rule  seems  to  be  different  in 
Pennsylvania  (Pittsburgh,  &c.  R.  Co. 
V.  Dunn,  56  Penn.  St.  280;  Lehigh 
Valley  R.  Co.  v.  Hall,  61  Id.  361 ; 
Reeves  v.  Delaware,  &c.  R.  Co.,  30 
Id.  454,  464 ;  North  Penn.  R.  Co.  v. 
Heileman,  49  Id.  60 ;  Pennsylvania  R. 
Co.  V.  Weber,  76  Id.  157;  Pennsyl- 
vania R.  Co.  V.  White,  88  Id.  327). 
If  a  traveler  cannot  see  the  track  by 
looking  out  from  his  carriage,  because 
of  natural  obstructions,  he  should  get 
out  and  lead  his  horse  (Pennsylvania 
R.  Co.  V.  Beale,  73  Penn.  St.  504; 
followed  in  Reading,  &c.  R.  Co.  v. 
Ritchie,  102  Id.  425).  But  see  Penn- 
sylvania R.  Co.  V.  Ackerman,  74  Id. 
265. 

'  A  person  is  not  necessarily  negli- 
gent in  going  upon  a  railroad  track 
without  looking  and  listening  for  ap- 
proaching trains  (Plummer  v.  Eastern 
R.  Co.,  73  Maine,  591 ;  Kelly  v. 
Southern  Minn.  R.  Co.,  28  Minn.  98 ; 
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Where  the  plaintiff"  has  other  satisfactory  evidence  that  it 
IS  safe  for  him  to  proceed,  he  is  not  absolutely  bound  to 
look  up  and  down  the  track  or  listen.^  And  special  cir- 
cumstances may  give  him  a  right  to  rely  so  completely 
upon  the  railroad  company  to  give  him  warning,  that  he 
may  be  excused  from  looking  or  listening  for  himself.^  If 
the  track  is  so  obstructed  that  the  traveler  cannot  see  along 
it,  it  may  be  sufficient  for  him  to  listen  for  the  approach 
of  a  train.*     If  it  does  not  appear  that  the  traveler  could 


Laverenz  v.  Chicago,  &c.  R.  Co.,  56 
Iowa,  689).      It  depends   upon   the 
circumstances  of  the  case  (Shaber  v. 
St.Paul,  &C.R.  Co,28Minn.  103).     It 
has  been  sometimes  held  that  it  is 
negligence  per  se  for  one    about  to 
cross  a  railroad  track  not  to  look  and 
listen,  and  that  when  such  omission  is 
shown,  a  nonsuit  or  a  verdict  for  de- 
fendant   should    be    directed   (Penn- 
sylvania R.  Co.  V.  Beale,  73  Penn.  St. 
504;  Central   R.  Co.  w.  Feller,  84   Id. 
225;  Gerety  v.  Philadelphia,  &c.  R. 
Co.,  81  Id.  274;  Reading,  &c.  R.  Co. 
V.  Ritchie,  102  Id.  425).     See  Mary- 
land Central   R.    Co.  v.  Neubeur,  62 
Md.  391 ;  Davey  v.  London,  &c.  R. 
Co.,  L.  R.  12  Q.  B.  Div.  70     But  the 
great  weight  of  authority  is  in  favor 
of  the  rule  that  the  circumstances  may 
be  such  that  it  is  for  the  jury  to  de- 
cide whether,  in  a  particular  case,  the 
plaintiff's  failure  to  look  and  listen  was 
such  contributory  negligence  as  should 
defeat  his  recovery  (Continental  Imp. 
Co.  V.  Stead,  95  U.  S.   i6i;  Stackus 
V.  N.  Y.  Central  R.  Co.,  79  N.  Y.  464; 
Shaw  V.  Jewett,  86  Id.  616;  Kellogg 
V.  N.  Y.  Central   R.   Co.,  79  Id.   72; 
Greany  v.  Long  Island  R.  Co.,  loi 
Id,  419;  Chaffee  v.  Boston,  &c.  R.  Co., 
104  Mass.  108 ;  Tyler  v.  New  York, 
&c.  R.  Co.,  137  Id.   238;   Cleveland, 
&c.  R.  Co.  V.  Crawford,  24  Ohio  St. 
631 ;  Baltimore,  &c.  R.  Co.  v.  Whit- 


taker,  Id.  642 ;   Marietta,  &c.  R.  Co. 
V.  Picksley,  Id.  654). 

1  Ernst  V.  Hudson  River  R.  Co., 
35  N.  Y.  9,  36;  McGrath  v.  Hudson 
River  R.  Co  ,  32  Barb.  144;  Warren 
V.  Fitchburg  R.  Co.,  8  Allen,  227; 
Spencer  v.  Illinois  Central  R.  Co.,  29 
Iowa,  55.  See  Brown  v.  N.  Y.  Cen- 
tral R.  Co.,  32  N.  Y.  597.  No  fault 
can  be  imputed  for  not  looking  in  a 
direction  where  nothing  could  be  seen, 
especially  if  the  obstruction  is  caused 
by  the  defendant  itself  (McGuire  v. 
Hudson  River  R.  Co.,  2  Daly,  76). 

^  So  held  with  regard  to  one  who 
was  employed  on  the  track  and  whose 
attention  was  engrossed  thereby 
(Ominger  v.  N.  Y.  Central  R.  Co.,  6 
Thomp.  &  C.  498;  Barton  v.  N.  Y. 
Central  R.  Co.,  i  Id.  297;  Goodfellow 
V.  Boston,  &c.  R.  Co.,  106  Mass.  461). 
It  is  a  question  of  fact  for  the  jury  to 
say  whether  plaintiff  ought  to  have 
looked,  or  whether,  under  the  circum- 
stances, he  might  rely  on  being  given 
timely  warning  of  approaching  danger 
(Mark  v.  St.  Paul,  &c.  R.  Co.,  32  Minn. 
208).  And  so  held  as  to  passengers 
entering  or  leaving  trains  (Brassell  v. 
N.  Y.  Central  R.  Co.,  84  N.  Y.  241 ; 
Terry  v.  Jewett,  78  Id.  338). 

s  Beisiegel  v.  N.  Y.  Central  R.  Co., 
34  N.  Y.  633;  see  Mackay  v.  N.  Y. 
Central  R.  Co.,  35  Id.  75,  and  cases 
cited  under  last  section.    If  the  view 
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have  seen  or  heard  anything,  if  he  had  both  looked  and 
listened,  his  omission  to  do  so  could  not  have  contributed 
to  his  injury.*  A  traveler  who  looks,  is  not  deemed  negli- 
gent, as  matter  of  law,  simply  because  he  fails  to  see  an 
approaching  train,  if  it  was  not  generally  visible  from  the 
highway,  even  though,  if  he  had  looked  for  the  train,  at 
some  precise  point  on  the  highway,  he  could  have  seen  it* 
Neither  is  he  deprived  of  all  remedy  by  running  across  the 
track  under  impulse  of  sudden  fright,  even  though  he 
thereby  exposes  himself  to  increased  danger.'  Nor  be- 
cause, when  confused  by  the  multiplicity  of  tracks  and 
trains  and  by  the  noise  and  danger,  he  fails  to  see  the  par- 
ticular train  which  injures  him.*  And  although  the  plaint- 
iff may  have  disregarded  all  rules,  and  may  have  crossed 
the  track  in  a  reckless  manner,  yet  if  he  succeeded  in  cross- 
ing safely,  and  was  injured  by  the"  defendant's  negligence, 
while  standing  in  a  place  which  ought  to  have  been  one  of 
safety,  he  may  none  the  less  recover.*     His  negligence  has 

is  obstructed,  a  failure  to  listen  for  a  ^  A  verdict  for  plaintiff  was  sus- 

train   will  prevent  a  recovery  (Union  tained  where,  in  order  to  escape  from 

Pacific   R.   Co.  v.  Adams,   33  Kans.  a  runaway  team,  he  ran  upon  a  track 

427).  and  was  injured  by  an   approaching 

^  It  is  only  where  he  might  have  hand-car  (Moore  v.  Central  R.  Co., 

seen  had  he  looked,  or  might  have  47  Iowa,  688).    See  Pennsylvania  R. 

heard  had  he  listened,  that  a  jury,  in  Co.  v.  Werner,  89  Penn.  St.   59,  and 

the  absence  of  evidence  upon  the  ques-  cases  cited  under  §  89,  ante. 
tion,  is  authorized  to  find  that  he  did  *  McGovem  v.  N.  Y.   Central  R. 

not  look  and  listen.     Thus,  where  the  Co.,  67  N.  Y.  417;  Haycroft  v.  Lake 

train  had  no  head-light,  and  made  but  Shore,  &c.  R.  Co.,  64  Id.  636;  Powell 

little  noise,  and  another  approaching  v.  N.  Y.  Central  R.  Co.,  22  Hun,  56; 

train   had  a    bright    head-light,   and  Pennsylvania  R.   Co.  v.  Werner,    89 

made  a  great  noise.  Held,  that  it  was  Penn.  St.  59  ;  Cooper  v.  Lake  Shore, 

not  to  be  assumed  that  deceased  did  &c.   R.  Co.,  [Mich.]  33  N.  W.  Rep. 

not  look  or  listen  for  the  former  train  306 ;  French  v.  Taunton  Branch   R. 

as  the  evidence  tended  to  show  that  Co.,   116  Mass.   537  [plaintiff  did  not 

he  could  neither  have  seen  nor  heard  it,  look  because  she  did  not  suppose  that 

and  that  his  attention  was  necessarily  one  train    would    follow    another  so 

given  to  the  other  (Smedis  v.  Brooklyn,  closely]. 
&c.  R.  Co.,  88  N.  Y.  13).  s  Dobiecki  v.  Sharp,  88  N.  Y.  203 

^  Massoth  V.  Delaware,  &c.  Canal  [decedent  crossed  in  full  view  of  train, 

Co.,  64  N.  Y.  524.  but  had  reached  platform]. 
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not,  in  such  case,  contributed  to  his  injury.  The  require- 
ments Stated  in  the  last  section  do  not  apply  to  passengers 
in  a  closed  vehicle,  crossing  a  track.  It  is  the  duty  of  the 
carrier,  in  such  case,  to  watch,  and  the  passengers  may 
assume  that  he  has  done  so.^ 

§  478.  Obstructions  to  view.— The  traveler's  view  of  a 
railroad  track  is  often  obstructed  by  the  natural  formation 
of  the  land,  by  the  growth  of  trees,  by  the  erection  of 
buildings,  by  trains  standing  on  side-tracks,  or  by  other 
hindrances,  natural  or  artificial ;  so  that,  in  many  cases,  he 
cannot  see  an  approaching  train  in  time  to  avoid  it.  If 
such  an  obstruction  is  caused  by  the  act  of  the  railroad 
company,  that  is  not  of  itself  independent  evidence  of 
negligence  so  as  to  make  it  liable  to  one  who  is  injured  by 
its  train,  so  long  as  such  obstruction  consists  in  a  lawful  use 
of  the  company's  own  premises,  as  by  piling  materials 
upon  its  land,^  or  standing  cars  upon  its  side-tracks.*  But 
an  obstruction  of  view  thus  caused,  may  impose  upon  the 
company  a  duty  of  increased  care  and  watchfulness  in  run- 
ning its  trains  at  that  point,  and  of  giving  more  warning 
signals  than  are  prescribed  by  statute.*  Whatever  may 
be  the  cause  of  the  obstruction,  travelers,  seeing  it,  are 

*  A  passenger  in  a  street  car  which  made  up  there,  so  that  it  was  danger- 
is  approaching  a  railroad-crossing  is  ous  for  persons  to  cross  over.  Held, 
under  no  obligation  to  stop,  look  or  the  company  was  not  liable  for  leaving 
listen  for  an  approaching  train  (Mc-  cars  on  its  side-track  which  obstructed 
Galium  V.  Long  Island  R.  Co.,  38  the  way  to  plaintifPs  house,  and  was 
Hun,  569).  not  bound  to  keep  the  way  open  for 

^  Cordell  v.  N.  Y.  Central  R.  Co.,  the  accommodation  of  a  private  busi- 
70  N.  Y.  119.  ness  (Disbrow  v.  Chicago,  &c.  R.  Co., 

*  The  general  rule  is  that  a  com-      70  111.  246). 

pany  may  place  its  cars  on  its  side-  *  Richardson  v.  N.  Y.  Central  R. 

tracks,  and  allow  them  to  remain  there  Co.,    45   N.  Y.  846.    See  Cordell  v. 

as  long  as  its  business   may  require  Same,  70  Id.  119;  Sullivan  v.  Tioga 

(Wabash,  &c.  R.  Co.    v.   Hicks,  13  R.  Co.,  44  Hun,  304;  Guggenheim  v. 

Bradwell,  407).      The  company  had  Lake  Shore,  &c.  R.  Co,,  [Mich.]  33 

several  tracks  between  the  depot  and  N.  W.  Rep.  i6r. 
plaintiff's  eating-house,  and  trains  were 
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bound  on  their  part  to  use  additional  precautions  for  the 
purpose  of  ascertaining  whether  a  train  is  approaching.^ 
Thus,  one  who  is  driving  a  horse  should,  if  prevented  from 
seeing  the  approach  of  a  train  until  he  comes  to  the  edge 
of  the  track,  drive  slowly,  keeping  his  horse  under  full 
control,  so  that  he  can  stop  at  any  moment,  if  necessary. 
But  if  these  precautions  fail  to  protect  him,  he  will  be  held 
free  from  contributory  negligence.*  If  such  obstructions 
are  unlawfully  placed  upon  the  highway  by  the  company, 
that  may  be  considered  as  an  element  in  the  proof  of  its 
negligence.*     The  rule  which  exonerates  from  the  charge 


*  Garland  v.  Chicago.  &c.  R.  Co., 
8  Brad  well,  571.  Plaintiff  heard  the 
whistle  of  an  approaching  train,  where 
his  view  of  the  track  was  obstructed, 
but  drove  on  with  his  team,  thinking 
he  could  get  across.  Held,  he  could 
not  recover  (Pennsylvania  Co.  v. 
Morel,  40  Ohio  St.  338).  To  same 
effect,  Gothard  v.  Alabama,  &c.  R. 
Co.,  67  Ala.  114;  Haas  v.  Grand 
Rapids,  &c.  R.  Co.,  47  Mich.  401. 
Owing  to  the  position  of  certain  build- 
ings it  was  impossible  for  any  one 
crossing  a  railway  track  from  the  down 
side  to  see  a  train  coming,  until  he  got 
within  a  step  or  two  from  the  down 
line,  but  a  person  standing  on  the 
down  line  had  a  clear  view  up  and 
down  the  track  for  several  hundred 
yards.  Before  crossing  plaintiff  looked 
to  the  right  along  the  down  line,  but 
did  not  look  to  the  left  along  the  up 
line.  If  he  had  he  must  have  seen  the 
train  coming.  The  engine-driver  did 
not  whistle.  There  was  a  gate-keeper 
at  the  crossing,  but  he  gave  no  warn- 
ing to  plaintiff  that  a  train  was  coming. 
Held,  that  plaintiff  was  properly  non- 
suited (Davey  v.  Southwestern  R.  Co., 
L.  R.  II  Q.  B.  Div.  213;  Farlow  v 
Kelly,  108  U.  S.  288). 

*  Where  the  view  of  the  track  was 
obstructed  by  high  ground,  a  build- 


ing, and  piles  ol  wood  on  both  sides, 
which  the  company  had  placed  there, 
so  that  the  train  could  not  be  seen  by 
deceased  until  his  horses  were  on  the 
track,  and  then  for  about  60  rods,  be- 
cause, at  that  distance,  the  road  turned 
off  and  was  obscured  by  high  ground. 
Held,  it  not  being  clear  that  deceased 
heard  neither  whistle  nor  bell,  there  was 
no  negligence  on  his  part  (Mackay  v. 
N.  Y.  Central  R.  Co.,  35  N.  Y.  75). 
To  same  effect,  Chicago,  &c.  R.  Co.  v. 
Lee,  87  111.  454;  Bower  v.  Chicago, 
&c.  R.  Co.,  61  Wise.  457;  Loucks  I/. 
Chicago,  &c.  R.  Co.,  31  Minn.  526; 
Faber  v.  St.  Paul,  &c.  R.  Co. ,  29  Id. 
465  ;  Schum  v.  Pennsylvania  R.  Co., 
107  Penn.  St.  8;  Funston  v.  Chicago, 
&c.  R.  Co.,  61  Iowa,  452  ;  Strong  v. 
Sacramento,  &c.  R.  Co.,  61  Cal.  326. 
Compare  Cleveland,  &c.  R.  Co.  v. 
Crawford,  24  Ohio  St.  631. 

'  The  company  piled  wood  on  both 
sides  of  its  track,  so  that  the  ap- 
proach of  a  train  could  not  be  seen  un- 
til one  was  on  the  track;  there  was  no 
whistle  within  60  rods  from  the  cross- 
ing, and  no  flagman,  and  the  train  was 
running  at  the  rate  of  30  miles  an 
hour.  Held,  company  was  liable 
(Mackay  v.  N.  Y.  Central  R.  Co., 
35  N.  Y.  75). 
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of  negligence  one  who  before  crossing  a  track  is  prevented 
by  an  obstruction  from  seeing  an  approaching  train,  is 
inapplicable  where  the  obstruction  is  a  moving  train 
which,  in  an  inconsiderable  time,  would  have  passed.^ 

§  479.  Crossing  when  highway  is  blocked.— A  difficult 
question  arises  when  a  highway  is  completely  blocked  up 
by  a  train  standing  across  it  for  an  unreasonable  length  of 
time,  yet  ready  to  start  at  any  moment.  The  company 
has,  of  course,  no  right  to  do  this.**  There  is  obvious  risk 
in  any  attempt  to  pass  through  the  train,  yet  travelers 
might  be  indefinitely  delayed  by  waiting  for  it  to  move. 
In  Massachusetts,  it  is  held  that  they  must  thus  wait,  and 
content  themselves  with  an  action  against  the  company 
for  the  delay.*  If  they  attempt  to  pass  between  the  cars, 
no  matter  how  long  the  interruption  may  last,  they  may 
be  killed  with  impunity.*  In  Pennsylvania  and  Maryland, 
the  opposite  doctrine  is  established,  and  it  is  not  deemed 
negligence  for  the  plaintiflf  to  cross  by  the  only  path  left 
open  to  him,  whether  by  climbing  over  a  platform,®  or 
walking  between  two  separated  cars.^     This  we  consider 

1  Hamm  v.  N.  Y.  Central  R.  Co.,  plaintiff  coming  to  the  crossing  at 
50  N.  y .  Superior,  78 ;  McCrory  v.  night,  and  finding  no  person  in  atten- 
Chicago,  &c.  R.  Co.,  31  Fed.  Rep.  531  dance  to  open  the  gates,  opened  them 
[view  obstructed  for  a  moment  by  himself,  and  was  injured  in  conse- 
smoke].  quence,   held,    he    had   no    right    of 

2  Pittsburgh,  &c.  R.  Co.  v.  Spo-  action.  We  suppose  that  he  was 
nier,  85  Ind.  165.  bound  to  stand  there  all  night,  like  a 

'  Such  suggestions  are  surely  fine  horse,  waiting  for  some  superior  in- 

examples   of  judicial  humor.      After  telligence  to  open  the  gate.    Or  per- 

two   or    three   years'   litigation,   the  haps  it  was  his  duty  to  walk  down  to 

plaintifi  might  possibly  recover  dam-  London,  and  request  the  directors  to 

ages  to   the  amount   of  twenty-five  send  a  man  back  with  him  for  that 

cents.  purpose. 

»  Gahagan  v.  Boston,  &c.  R.  Co.,  *  Rauch  v.  Lloyd,  31    Penn.  St. 

I  Allen,  187.     So  in  Wyatt  v.  Great  358. 

Western  R.  Co.  (.6  Best  &  S.  709),  e  Where  the  plaintiff  walked  be- 
where  a  railway  company,  required  tween  two  sections  of  a  divided  train, 
by  statute  to  have  gates  at  level  cross-  the  question  was  held  to  be  for  the 
ings,  erected  the  gates,  but  provided  jury  (Baltimore,  &c.  R.  Co.  v.  Fitz- 
no  persons  to   open   them,  and  the  patrick,  35  Md.  32).     Compare,  how- 
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to  be  the  proper  rule.  We  do  not  believe  that  the  most 
learned  judge  would  fail  to  step  over  the  platform  of  a  car 
under  such  circumstances ;  and  it  is  absurd  to  call  that 
course  negligent  which  every  sensible  man  would  adopt. 
But  it  is  unquestionably  negligence  of  a  gross  degree  to 
pass  under  cars.^ 

§  480.  Walking  upon  the  track.— When  a  railroad  is  laid 
along  a  highway^  travelers  have  the  same  right  to  drive  or 
walk  upon  it  that  they  would  have  if  the  track  was  not 
there ;  and  the  rights  of  both  parties  are  equal.  If  a 
sufficient  sidewalk  is  provided,  walking  upon  the  track 
may  be  negligent,  for  the  same  reason  that  walking  in  the 
center  of  an  ordinary  highway  would  be.  Travelers  have 
a  right  to  ride  or  drive  along  the  track  in  such  cases,  even 


ever,  Lewis  v.  Baltimore,  &c.  R.  Co. 
38  Id.  388.  A  verdict  for  plaintiff 
was  sustained  where  defendant's  train 
of  freight  cars  was  lying  along  a 
street,  and  obstructing  the  cross- 
walk. Plaintiff  attempted  to  pass  be- 
tween two  of  the  cars,  and  while  so 
crossing,  the  train  was  started  with- 
out any  signal  or  warning,  and  plain- 
tiff's foot  was  crushed ;  the  street  was 
impassable,  except  at  the  street  cross- 
ings, and  plaintiff  could  not  have 
passed  to  the  opposite  side  without 
going  out  of  his  way  a  distance  of 
two  squares  (Grant  v.  Baltimore,  &c. 
R.  Co.,  2  MacArthur,  277).  But  in 
Lake  Shore,  &c.  R.  Co.  v.  Clemens 
(5  Bradwell,  ^^),  it  was  held  to  be 
grossly  negligent  to  attempt  to  drive 
between  the  parts  of  a  train  which 
had  opened  to  allow  other  trains  to 
pass.  And  so  in  Missouri,  it  has  been 
held  that  where  a  train  obstructed  the 
street  crossing  for  a  considerable  time, 
and  plaintiff  was  crushed  while  trying 
to  pass  between  the  rear  of  the  train 
and  the   rear  of  another  train,  there 


could  be  no  recovery  (Stillson  v. 
Hannibal,  &c.  R.  Co.,  67  Mo.  671). 
And  in  New  York,  where  a  freight 
train  obstructed  a  crossing  for  many 
hours  and  plaintiff  tried  to  cross  by 
climbing  over  a  bumper  and  the  train 
started  without  any  signal,  it  was 
held  he  could  not  recover  (O'Mara  v. 
Delaware,  &c.  Canal  Co.,  18  Hun,  192). 
1  Chicago,  &c.  R.  Co.  v.  Dewey, 
26  111.  25s ;  Chicago,  &c.  R.  Co.  v. 
Coss,  73  Id.  394 ;  Smitk  v.  Chica- 
go, &c.  R.  Co.,  55  Iowa,  33;  Oster- 
tag  V.  Pacific,  R.  Co.,  64  xMo.  421; 
Memphis,  &c.  R.  Co.  v.  Copeland,  61 
Ala.  376 ;  Central  R.  Co.  v.  Dixon,  42 
Geo.  327;  McMahon  v.  Northern 
Central  R.  Co.,  39  Md.  438.  Com- 
pare Central  Branch,  &c.  R.  Co.  v. 
Henigh,  23  Kans.  347.  A  person  is 
not  relieved  from  the  consequences  of 
so  gross  negligence,  even  when  he 
was  told  by  the  conductor  to  pass 
under  the  train,  and  assured  by  him 
that  he  would  have  plenty  of  time 
(Chicago,  &c.  R.  Co.  v.  Sykes,  i 
Bradwell,  520). 
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though  there  is  abundant  room  in  other  parts  of  the  road.^ 
But,  in  the  exercise  of  this  right,  and  in  every  case  in  which 
he  is  lawfully  on  the  track,  a  traveler  must  use  more  care 
than  he  would  if  he  were  not  on  the  track.  He  must  give 
way  to  every  approaching  car,  and  must  keep  a  sharp 
watch  for  the  approach  of  all  trains  ;  and  failing  to  do  this, 
he  is  guilty  of  negligence.^  He  is  bound  to  take  every 
precaution  which  the  highest  reasonable  prudence  would 
suggest.  And  a  traveler  who  walks  along  the  same  track 
upon  which  a  train  is  approaching  in  his  full  view  is  seri- 
ously in  fault.'     The  use  of  a  railroad  track,  cutting  or  em- 

1  Fash  V.  Third  Av.  R.  Co.,  i 
Daly,  148;  M^ilbrand  v.  Eighth  Av.  R. 
Co.,  3  Bosw.  314;  Alabama,  &c.  R.  Co. 
V.  Chapman,  [Ala.]  2  So.  Rep.  738. 
See  Neierw.  Mo.  Pacific  R.  Co.,  12  Mo. 
App.  35  ;  and  ante^  %  462.  Where  a 
person  was  killed  while  walking  on 
the  track  of  a  street  railway,  it  was  held 
that  his  negligence  barred  recovery 
(Kelly  V.  Hendrie,  26  Mich.  255). 
See  Johnson  v.  Canal,  &c.  R.  Co.,  27 
La.  Ann.  53 ;  Chicago,  &c.  R.  Co.  v. 
Bert,  69  111.  388. 

2  "  The  true  rule  is  that  the  com- 
pany is  entitled  to  the  unrestricted  use 
of  its  rails  for  the  progress  of  its  cars 
within  that  limit  of  speed  which  the 
law  allows  them ;  and  that,  as  between 
them  and  the  driver  of  any  other 
vehicle  who  may  be  upon  their  track 
in  front  of  one  of  their  cars,  the  latter, 
being  unnecessarily  there,  must  exer- 
cise more  care  than  he  would  if  he  were 
upon  a  common  pavement,  to  see  that 
an  approaching  car  is  not  impeded,  and 
if,  through  negligence  or  willfulness 
on  his  part  in  this  respect,  a  collision 
ensues,  he  should  not  have  damages 
against  the  company,  even  if  the  latter 
are  also  in  fault"  (Slosson,  J.,  Wil- 
brand  v.  Eighth  Av.  R.  Co.,  3  Bosw. 
314;  but  compare  Fettritch  v.  Dicken- 
son, 22  How.  Pr.  248).    See  Meek  v. 

Vol.  11—19 


Pennsylvania  R.  Co.,  38  Ohio  St.  632 ; 
Adolph  V.  Central  Park,  &c.  R.  Co., 
76  N.  Y.  530  [driver  on  street  rail- 
road track  bound  to  look  behind  him 
for  car].  One  who  drives  his  teams 
so  near  to  a  street-car  track  that  it  is 
struck  by  a  passing  car  is  guilty  of 
contributory  negligence  (Spaulding  v. 
Jarvis,  32  Hun,  621).  The  right  of  a 
railroad  company  to  run  trains  along 
a  street  is  not  an  exclusive  one ;  and 
in  the  use  of  a  public  highway,  all  per- 
sons are  required  to  exercise  reason- 
able care  and  prudence  to  avoid  a 
collision,  according  to  the  different 
modes  of  travel  adopted  by  each ;  and 
the  jury  are  to  take  into  consideration 
all  the  facts  and  circumstances  which 
affect  the  modes  of  travel  adopted 
(Neiert/.  Mo.  Pacific  R.  Co.,  12  Mo. 
App.  ,35)-  One  driving  a  hand-car 
along  a  railroad  must  keep  constant 
watch  for  the  approach  of  trains,  and 
cannot  recover  for  injuries  suffered 
through  his  failure  to  do  so,  even 
though  he  did  not  know  that  there 
was  any  danger  (Catawissa  R.  Co.  v. 
Armstrong,  49  Penn.  St.  186) ;  and  see 
Evansville,  &c.  R.  Co.  v.  Hiatt,  17 
Ind.  102 ;  Pittsburgh,  &c.  R.  Co.  v. 
Goss,  13  111.  App.  619. 

3  Plaintiff  and  his  father  walked 
upon  a  track  in  full  view  of  a  train  ap- 
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bankment,  not  occupying  a  highway  or  being  at  lawful 
crossings  of  public  roads  or  highways,  is  exclusively  for  the 
company  and  its  employees ;  ^  and  it  is,  therefore,  an  act 
of  negligence  to  travel  laterally  upon  it,  even  though  it  is 
entirely  uninclosed  and  opens  upon  a  highway,*  and  still 
more  so,  if  it  is  properly  inclosed  or  separated  from  all 
highways.*     So  is  standing  upon  the  track,  especially  be- 


proaching  at  the  rate  of  about  four 
miles  an  hour,  and  the  father  being 
overtaken  by  the  train,  plaintiff  helped 
him  to  escape,  but  lost  his  own  leg  in 
doing  so.  Held  (the  engineer  having 
attempted  to  stop  the  train  as  soon  as 
its  motion  seemed  to  threaten  danger) 
that  plaintiff  could  not  recover  (Evans- 
ville,  8ic.  R.  Co.  v.  Hiatt,  17  Ind.  102). 
See  also  Indianapolis,  &c.  R.  Co.  v. 
McClaren,  62  Id.  566;  Houston  v. 
Vicksburg,  &c.  R.  Co.,  [La.]  2  So. 
Rep.  562.  It  is  of  no  consequence 
that  the  train  was  running  at  a  greater 
speed  than  allowed  by  law,  and  that 
defendant's  engineer  did  not  see  plain- 
tiff, though  he  might  have  done  so 
(Mobile,  &c.  R.  Co.  v.  Stroud,  [Miss.] 
2  So.  Rep.  171). 

'  Philadelphia,  &c.  R.  Co.  -v. 
Hummell,  44  Penn.  St.  375 ;  see 
Remer  v.  Long  Island  R.  Co.,  36 
Hun,  253. 

2  lb.;  Pittsburgh,  &c.  R.  Co.  v. 
Collins,  87  Penn.  St.  405 ;  Baltimore 
&  Ohio  R.  Co.  V.  Sherman,  30  Gratt. 
602;  Chicago,  &c.  R.  Co.  v.  Olson,  12 
111.  App.  245 ;  Bresnahan  v.  Mich. 
'Central  R.  Co., 49  Mich.  410;  Grethen 
■V.  Chicago,  &c.  R.  Co.,  22  Fed.  Rep. 
-609 ;  Van  Schaick  v.  Hudson  River 
JR.  Co.,  43  N.  Y.  527;  Delaney  v. 
Milwaukee,  &c.  R.  Co.,  33  Wise.  67. 
Plaintiff  was  injured  while  walking  on 
the  track  which  passed  through  a  city 
street,  which  was  not  graded;  but 
there  was  a  path  between  the  tracks, 
and  one  outside,  on  either  of  which 


plaintiff  would  have  been  safe.  Held 
that  he  could  not  recover  (Illinois 
Central  R.  Co.  v.  Hall,  72  111.  222). 
Such  an  act  is  particularly  negligent 
if  the.  person  is  deficient  in  sight  or 
hearing  (Laicher  v.  New  Orleans,  &c. 
R.  Co.,  28  La.  Ann.  320;  Cogswell  w. 
Oregon,  &c.  R.  Co.,  6  Oregon,  417). 
See  Terre  Haute,  &c.  R.  Co.  v.  Gra- 
ham, 46  Ind.  239;  Murphy  v.  Wil- 
mington, &c.  R.  Co.,  70  N.  C.  437. 

^  See  Harty  v.  Central  R.  Co.,  42 
N.  Y.  468 ;  Finlayson  v.  Chicago,  &c. 
R.  Co.,  I  Dill.  579  ;  Illinois  Central  R. 
Co.  V,  Hetherington,  83  111.  510; 
Illinois  Central  R.  Co.  z*.  Godfrey,  71 
111.  500 ;  Lake  Shore,  &c.  R.  Co.  v. 
Blanchard,  15  Bradwell,  582;  Mc- 
Allister V.  Burlington,  &c.  R.  Co.,  64 
Iowa,  395  ;  O'Donnell  v.  Mo.  Pacific 
R.  Co.,  7  Mo.  App.  190;  Carlin  v. 
Chicago,  &c.  R.  Co.,  37  Iowa,  316; 
Ivens  ■z'.  Cincinnati,  &c.  R.  Co.,  103 
Ind.  27 ;  Illinois  Central  R.  Co.  v. 
Modglin,  85  111.  481  ;  Terre  Haute,  &c. 
R.  Co.  V.  Graham,  46  Ind.  239  ;  Freeh 
V.  Philadelphia,  &c.  R.  Co.,  39  Md. 
574.  It  would  seem  to  be  negligence 
for  a  person  to  run  along  the  track  in 
pursuit  of  a  departing  train,  even 
though  he  has  paid  his  fare  for  pas- 
sage thereon  (Perry  v.  Central  R.  Co., 
66  Geo.  746)  ;  and  still  greater  negli- 
gence to  run  or  ride  in  front  of  a  train, 
even  in  an  attempt  to  reach  a  cross- 
ing (Tanner  v.  Louisville,  &c.  R. 
Co.,  60  Ala.  621)  ;  or  to  walk  over 
the  trestle  work  of  a  railroad  (Mason 
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hind  a  train,  even  if  stationary.^  Lying  down  upon  a  rail- 
road is  obviously  the  grossest  negligence,  which  nothing 
can  well  excuse.'' 

§  481.  Infirm  persons  and  children. — Persons  who  are  not 
in  the  full  possession  of  their  faculties  are  bound  to  use 
additional  precautions,  so  far  as  may  be  reasonably  within 
their  power,  to  supply  the  deficiency,  so  as  not  to  expose 
themselves  to  greater  risk  than  other  persons  do.  They 
are  not  required  to  use  more  than  ordinary  care  ;  but  the 
standard  of  such  care  is  fixed  by  that  which  prevails  among 
ordinary  men  of  their  class — not  by  that  of  infirm  peo- 
ple.' Those  who  are  deficient  in  any  one  of  their  senses 
must  all  the  more  diligently  use  the  others.*  Thus,  a  deaf 
man  should  look  up  and  down  the  track  even  more  closely 
than  might  be  necessary  if  he  could  hear  well ;  °  and  one 


■V.  Mo.  Pacific  R.  Co.,  27  Kans.  83 ; 
Savannah,  &c.  R.  Co.  v.  Stewart,  71 
Geo.  427)  ;  or  to  ride  on  a  hand-car 
not  under  the  control  of  the  company 
or  in  connection  with  its  business 
(Chicago,  &c.  R.  Co.  v.  McKnight, 
16  Bradwell,  596). 

'  Van  Schaick  v.  Hudson  River 
R.  Co.,  43  N.  Y.  527. 

"  Louisville,  &c.  R.  Co.  v.  Burke, 
6  Coldw.  45  ;  O'Keefe  v.  Chicago,  &c. 
R.  Co.,  32  Iowa,  467  ;  Illinois  Central 
R.  Co.  V.  Hutchinson,  47  111.  408 ; 
Herring  v.  Wilmington,  &c.  R.  Co.,  10 
Ired.  Law,  402  ;  Sims  z/.  Macon,  &c.  R. 
Co.,  28  Geo.  93  ;  see  Holmes  v.  Cen- 
tral R.  Co.,  37  Geo.  593;  Felder  v. 
Louisville,  &c.  R.  Co.,  2  McMullan, 
403  ;  Richardson  v.  Wilmington,  &c. 
R.  Co.,  8  Rich.  Law,  120;  South- 
western R.  Co.  V-  Johnson,  60  Geo. 
667.  See  McKenna  v.  N.  Y.  Central 
R.  Co.,  8  Daly,  304. 

»  See  ante,  §  88  ;  and  Beach,  Con- 
tributory Negl.  §  147;  Thompson, 
Negl.  431.  J203- 


"  Elkins  V.  Boston,  &c,  R.  Co., 
115  Mass,  190;  Butterfield  w.  Western 
&c.  R.  Co.,  10  Allen,  532;  Steves  v. 
Oswego,  &c.  R.  Co.,  18  N.  Y.  422; 
Hanover,  &c.  R.  Co.  v.  Coyle,  55 
Penn.  St.  396:  Central,  &c.  R.  Co.  v. 
Feller,  84  Id.  226;  Morris,  &c.  R.  Co. 
V.  Haslan,  33  N.  J.  Law,  147;  Cleve- 
land, &c.  R.  Co.  V.  Terry,  8  Ohio  St. 
570;  Chicago,  &c.  R.  Co.  v.  Still,  19 
111,  508 ;  Illinois,  &c.  R.  Co.  v.  Ebert, 
74  Id.  399 ;  Mynning  v.  Detroit,  &c. 
R.  Co.,  [Mich.]  26  N.  W.  Rep.  514. 

'  Illinois  Central  R.  Co.  v.  Buck- 
ner,  28  111.  299 ;  Cleveland,  &c.  R.  Co. 
V.  Terry,  8  Ohio  St.  570.  Where  a 
deaf  mute  who  was  walking  on  a  rail- 
road track  from  the  direction  of  an 
approaching  train,  was  killed  by  the 
train,  it  not  appearing  that  the  engi- 
neer knew  of  his  infirmity,  and  it  ap- 
pearing that  the  usual  warning  was 
given  by  the  steam-whistle  sufficient  to 
have  enabled  one  endowed  with  hear- 
ing to  make  his  escape ;  Held,  that  the 
company   was    not  liable  (Poole  v. 
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whose  eyesight  is  defective  ought  to  listen  carefully  for 
trains.  Common  prudence  requires  that  the  blind  should 
exercise  far  greater  care,  in  proportion  to  the  danger  to 
which  men,  in  general,  are  constantly  exposed,  than  is  re- 
quired of  those  in  full  possession  of  the  faculty  of  sight.^ 
So  a  lame  man  ought  to  give  himself  more  time  than  oth- 
ers do  to  cross  a  track  where  trains  pass  frequently  ;  and  a 
cripple,  or  one  greatly  enfeebled,  ought  to  provide  himself 
with  adequate  assistance."  Nevertheless,  the  aged,  the  lame 
and  the  infirm  are  entitled  to  the  use  of  the  street,  and 
more  care  must  be  exercised  toward  them  by  persons  in 
charge  of  a  locomotive  than  toward  those  who  have  bet- 
ter powers  of  motion.*  Children  are  entitled  to  the  same 
rights,  and  cannot  be  expected  to  exercise  as  good  fore- 
sight and  vigilance  as  those  of  maturer  years.* 


North  Carolina  R.  Co.,  8  Jones'  Law, 
340 ;  s.  P.,  Skelton  v.  Northwestern  R. 
Co.,  L.  R.  2  C.  P.  631 ;  Zimmerman  v. 
Hannibal,  &c.  R.  Co.,  71  Mo.  476). 
A  deaf  mute  was  struck  by  a  train 
which  was  making  a  flying-switch 
across  a  highway;  the  engine  had 
passed,  and  deceased  walked  in  the 
highway  on  to  the  track  with  his  head 
bowed  down  looking  toward  the  en- 
gine ;  the  view  of  the  tracks  was  un- 
obstructed for  a  long  distance  both 
ways,  and  a  gate  was  closed  across  the 
highway  on  the  further  side  of  the 
tracks,  but  there  was  no  stationary  bell 
or  whistle  sounded  as  required  by 
statute  ;  Held,  that  his  negligence  pre- 
cluded arecovery  (Ormsbeew.  Boston, 
&c.  R.  Co.,  14  R.  I.  102).  Deceased 
approached  a  crossing  with  which  he 
was  familiar,  drove  by  an  open  space, 
where  he  had  an  extended  view  of  the 
track,  and  stopped  in  front  of  a  watch- 
house  which  intercepted  his  view  of  the 
track.  He  stood  there  for  a  moment 
as  if  looking  for  the  train,  then  whipped 
up  his  team  to  cross,  and  was  struck. 


He  was  partially  deaf,  but  did  not 
leave  the  wagon  to  look  past  the  watch- 
house;  Held,  that  he  was  guilty  of 
contributory  negligence  (Central  R. 
Co.  V.  Feller,  84  Penn.  St.  226). 

^  Davenport  v.  Ruckman,  37  N.  Y. 
568;  Peach  V.  Utica,  10  Hun,  477; 
Oyshterbank  v.  Gardner,  49  N.  Y. 
Superior,  263 ;  Gonzales  v.  Harlem  R. 
Co.,  33  Id.  57 ;  Sleeper  v.  Sandown, 
52  N.  H.  244 ;  Winn  v.  Lowell,  i  Al- 
len, 177. 

^  Louisville,  &c.  R.  Co.  v.  Flem- 
ing, 14  Lea,  128. 

3  Per  Hunt,  C.  J.,  O'Mara  v.  Hud- 
son River  R.  Co.,  38  N  Y.  445.  See 
Illinois,  &c.  R.  Co.  v.  Hutchinson,  47 
111.  408. 

*  In  an  action  for  the  killing  of  a 
child  nine  years  of  age  at  a  street 
railway  crossing,  held  that  it  was  error 
to  instruct  the  jury  that  the  rule  ap- 
plied to  adults  as  to  duty  to  look  and 
listen  for  trains,  and  that  it  was  negli- 
gence in  one  who  could  see  and  did 
not  try  to  see  the  approaching  train, 
applied  to  a  child  under  the  circum- 
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§  482.  Effect  of  contributory  negligence  on  statutory  lia- 
bility.— The  statutes  giving  a  right  of  action  to  persons  in- 
jured by  the  neglect  of  a  railroad  company  to  ring  a  bell 
at  a  highway  crossing  do  not  confer  such  right  of  action 
irrespective  of  the  injured  person's  own  negligence.  One 
whose  own  fault  has  contributed  to  his  injury  cannot  take 
advantage  of  these  statutes  to  excuse  his  fault ;  ^  and  the 
defendant's  omission  to  ring  a  bell  is  no  excuse  for  the 
plaintiff's  omission  to  look  up  and  down  the  track.*  On 
the  other  hand,  the  fact  that  the  injured  person  was  actu- 
ally warned  of  the  danger  of  crossing  is  not  conclusive 
proof  of  his  negligence.^     It  is  evidence  of  knowledge  ; 


stances  of  the  case  (Finklestein  v.  N. 
Y.  Central,  &c.  R.  Co.,  41   Hun,  34; 
citing  Thorber  v.  Harlem  Bridge,  &c. 
R.  Co.,  60  N.  Y.,  326 ;  McGovern  v. 
N.  Y.  Central,  &c.  R.  Co.,  67  Id.  417; 
Byrne  v.  N.  Y.  Central,  &c.  R.  Co.,  83 
Id.  620;  Dowling  v.  N.  Y.   Central, 
&c.  R.  Co.,  90  Id.  670;  Barry  v.  N.  Y. 
Central,  &c.  R.  Co.,  92  Id.  289).     A 
railroad  company  is  held  to  the  exer- 
cise of  a  higher  degree  of  care  when 
a  young  child  is  seen  on   the   track 
than  in  the   case   of  an  adult;   and 
where  the  child  is   of  tender  years, 
the  employees  of  the  company  have 
no  right  to  act   upon   the   presump- 
tion that  it  will  leave  the  track,  but 
must   use   ordinary  care   to  prevent 
running  upon  it  (Indianapolis,  &c.  R. 
Co.    V.    Pitzer,    109   Ind.    179).     See 
post,    §    483.      A  railroad   company 
is  not  liable  for  running  over  a  child 
using    the    track  as  a    play-ground, 
if  the  act  is  not  done  maliciously,  or 
with  gross  or  cruel  recklessness  (Mor- 
rissey  v.  Eastern  R.  Co.,  126  Mass. 
377).     See  ante,  §§  70-83. 

1  See  cases  cited  under  §  62,  ante; 
also  Wilcox  V.  Rome,  &c.  R.  Co.,  39 
N.  Y.  358 ;  Dascomb  v.  Buffalo,  &c.  R. 
Co.,  a7  Barb.  221;  Brooks  v.  Buffalo, 


&c.  R  Co.,  25  Barb.  600;  Galena,  &c. 
R  Co.  V.  Loomis,  13  111.  548;  Ohio, 
&c  R.  Co.  V.  Eaves,  42  Id.  288 ;  Wil- 
liams V.  Chicago,  &c.  R.  Co.,  64  Wise. 
I ;  24  N.  W.  Rep.  422. 

^  Havens  v.  Erie  R.  Co.,  41  N.  Y. 
296;  Gorton  v.  Erie  R.  Co.,  45  Id. 
660;  Railroad  Co.  v.  Houston,  95  U.  S. 
697 ;  Ormsbee  v.  Boston,  &c.  R.  Co., 
14  R.  I.  102 ;  Wabash,  &c.  R.  Co.  v. 
Wallace,  1 10  111.  1 14 :  overruling  Chi- 
cago, &c.  R.  Co.  V.  Elmore,  67  Id. 
178;  and  relying  upon  Chicago,  &c. 
R.  Co.  V.  Harwood,  80  Id.  88;  and 
Chicago,  &c.  R.  Co.  v.  Johnson,  103 
Id.  512.  See  Toledo,  &c.  R.  Co.  v. 
Riley,  47  Id.  514;  Chicago,  &c.  R.  Co. 
V.  Triplett,  38  Id.  482  ;  Harlan  v.  St. 
Louis,  &c.  R.  Co.,  64  Mo.  480. 

*  A  warning  of  danger  to  the  de- 
ceased was  held  mere  evidence  of  neg- 
ligence on  his  part,  to  be  considered 
by  the  jury;  and  where  the  court 
charged  that  knowledge  of  the  dangeV 
would  be  proof  of  negligence,  stating 
the  legal  consequences,  and  leaving 
the  jury  to  apply  the  law  to  the  facts, 
but  declined  to  instruct  them  that  the 
warning  constituted  negligence,  it  was 
held  not  error  (North  Penn.  R.  Co.  v. 
Robinson,  44  Penn.  St.   175).     The 
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but,  as  warnings  are  sometimes  unfounded  and  foolish, 
travelers  are  not  necessarily  bound  to  heed  all  the  cautions 
addressed  to  them.  A  warning,  to  constitute  evidence  of 
contributory  negligence,  must  have  some  relation  to  the 
injury  actually  suffered,  so  as  to  have  put  the  plaintiff  on 
his  guard  against  such  injuries ;  *  and  if  he  had  no  knowl- 
edge or  notice  that  he  was  approaching  a  railroad,  then  the 
fact  that  he  did  not  look  or  listen  for  a  train  would  be  al- 
most no  evidence  of  negligence  on  his  part.^  On  the 
other  hand,  travelers  have  a  right  to  assume  that  railroad 
companies  will  obey  the  statutes  and  ordinances  which 
regulate  their  action.  They  may  rely,  to  a  reasonable  ex- 
tent, upon  the  fact  that  the  statutory  signals  are  not  given, 
as  indicating  that  no  train  is  near ;  and  it  is  not  contribu- 
tory negligence  to  act  upon  the  assumption  that  trains  will, 
in  running  through  a  city,  conform  to  a  city  ordinance  as 
to  speed.® 


court  instructed  the  jury  that  if  the 
deceased  knew  that  the  "  fast  line  " 
was  approaching,  and  knew  his  dan- 
ger in  time  to  escape,  and  did  not,  then 
the  fault  was  his  own,  and  there  could 
be  no  recovery.  Held,  that  the  in- 
struction should  have  been  that  he  was 
to  be  charged  with  knowledge,  or  re- 
garded as  knowing,  if  he  had  such 
warnings  or  opportunities  of  knowl- 
edge as  with  ordinary  caution  would, 
in  those  circunmstances,  have  saved  him 
from  danger  (Pennsylvania  R.  Co.  v. 
Henderson,  43  Penn.  St.  449).  For  a 
case  in  which  the  deceased  took  no  no- 
tice of  a  warning,  and  it  was  left  to 
the  jury  to  decide  whether  he  heard  it, 
see  Hackford  v.  N.  Y.  Central  R.  Co., 
6  Lans.  381. 

'  Gray  v.  Scott,  66  Penn.  St.  345. 

*  In  Elkins  v.  Boston,  &c.  R.  Co. 
(115  Mass.  190),  there  was  evidence 
that  plaintiff  and  another  who  was 
driving  slowly  along  the  highway,  did 


not  know  that  they  had  arrived  at  the 
railroad  crossing,  nor  see  or  hear  the 
train ;  that  there  was  no  signboard  at 
the  crossing ;  that  the  train  was  going 
thirty  miles  an  hour;  that  neither  bell 
nor  whistle  was  sounded,  and  it  did 
not  appear  that  the  approaching  train 
was  in  sight  from  the  highway.  It  was 
held  that  such  evidence  was  sufficient 
to  justify  the  inference  that  plaintiff 
was  in  the  exercise  of  ordinary  care ; 
and  the  fact  that  plaintiff,  who  was  a 
boy  of  ten,  had  his  lappets  tied  over 
his  ears,  on  a  cold  day,  and  had  pre- 
vious knowledge  that  the  track  crossed 
the  highway  there,  and  did  not  tell  his 
companion,  and  he  did  not  look  or 
listen,  were  not  conclusive  against  him 
if  he  and  his  companion  did  not  know 
they  were  at  the  crossing,  and  the 
company  did  nothing  to  warn  them. 
'  Hart  V.  Devereux,  41  Ohio  St. 
565.  See  Meek  v.  Penn.  Co.,  38  Id. 
632 ;  and  cases  cited  under  §  92,  ante. 
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§  483.  Recovery  notwithstanding  contributory  negligence. 
^The  rule  stated  in  section  99,  that  the  plaintiif  may  re- 
cover, notwithstanding  his  contributory  negligence,  if  the 
defendant,  after  becoming  aware  of  the  plaintiff's  danger, 
failed  to  use  ordinary  care  to  avoid  injuring  him,  has  been 
enforced  in  many  railro^ad  cases.^  Thus,  a  railroad  engi- 
neer, after  becoming  aware  of  the  presence  of  any  person 
on  the  track,  however  unlawfully,  or  imprudently,  is  bound 
to  use  the  same  care  to  avoid  injury  to  such  person  which 
he  ought  to  use  in  favor  of  a  person  lawfully  and  properly 
upon  the  track.**  He  must  use  all  the  usual  signals  to 
warn  the  trespasser  of  danger,  and  he  must  also  check 
the  speed  of  his  train,*  and  even  bring  it  to  a  full  stop,  if 
necessary,  unless  the  circumstances  are  such  as  to  give  the 
engineer  good  reason  to  believe  that  the  traveler  sees  or 
hears  the  train  and  will  step  off  the  track  in  ample  time  to 


1  See  cases  cited  under  §  99,  ante ; 
also  Chicago,  &c.  R.  Co.  v.  Cauffman, 
38  111.  424;  Needham  v.  San  Fran- 
cisco, &c.  R.  Co.,  37  Cal.  409;  East 
Tennessee,  &c.  R.  Co.  v.  Fain,  12 
Lea,  35;  Kansas  Pacific  R.  Co.  v. 
Cranmer,  4  Colo.  524;  Frazer  v. 
South,  &c.  Ala.  R.  Co.,  8i  Ala.  185. 

*  The  liability  of  a  railroad  com- 
pany to  a  trespasser  on  its  track  must 
be  measured  by  the  conduct  of  its 
employees  after  they  become  aware  of 
his  presence  there,  and  not  by  their 
negligence  in  failing  to  discover  him ; 
for,  as  to  such  negligence,  the  con- 
tributory negligence  of  the  trespasser 
will  defeat  a  recovery  (St.  Louis,  &c. 
R.  Co.  V.  Monday,  [Ark.]  4  S.  W.  Rep. 
782).  S.  p.,  East  Tennessee,  &c.  R. 
Co.  V.  St.  John,  5  Sneed,  524  [negro 
boy  asleep  on  track ;  engineer  testified 
that  he  mistook  him  for  an  old  coat]; 
Keyser  v.  Chicago,  &c.  R.  Co.,  [Mich.] 
33  N.  W.  Rep.  867  [engineer  mistook 
plaintiff  for  a  pig  on  track] ;  Meeks  v. 


Southern  Pac.  R.  Co.;  56  Cal.  513 
[engineer  supposed  child  on  track  was 
a  bunch  of  leaves  or  weeds,  until  too 
late  to  stop].  See  also  Buinett  v. 
Burlington,  &c.  R.  Co.,  16  Neb.  332; 
Frick  V.  St.  Louis,  &c.  R.  Co.,  5  Mo. 
App.  435;  Houston.  &c.  R.  Co.  v. 
Syrapkins,  54  Tex.  615  [plaintiff  un- 
lawfully walking  on  track,  fell  in  a 
pit,  and  was  negligently  run  over].  If 
those  in  charge  of  a  train  see  that  an 
accident  has  happened  to  a  traveler 
at  such  crossing,  they  should  use  rea- 
sonable efforts  to  stop  the  train  in 
season  to  avoid  a  collision  (Purinton 
V.  Maine  Cent.  R.  Co.,  78  Maine,  569). 
»  Chicago,  &c.  R.  Co.  v.  Triplett, 
38  111.  482;  Meyer  v.  Midland,  &c. 
R.  Co.,  2  Neb.  319.  So,  where  a 
wagon  stuck  in  the  rails,  Held,  the 
engineer  had  no  right  to  assume  that 
it  would  be  taken  off  the  track  before 
he  reached  it,  but  was  bound  to  stop 
the  train  (Chicago,  &c.  R.  Co.  v. 
Hogarth,  38  111.  370). 
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avoid  all  danger,  without  any  diminution  of  the  speed  of 
the  train.^  These  rules  apply  to  all  cases,  even  of  the 
most  outrageous  negligence  on  the  part  of  a  person  on 
the  track,  as  for  example,  to  cases  in  which  children  or 
drunkards  have  actually  fallen  asleep  lying  across  the 
rails.^  In  general,  an  engineer  would  have  the  right  to 
assume  that  a  person  walking  upon  the  track  was  in  pos- 
session of  ordinary  sight  and  hearing,  and  would  there- 
fore escape  as  quickly  as  any  ordinary  person  ;^  but  when 
the  conduct  of  the  traveler  is  such  as  to  excite  a  doubt  of 
this,  the  engineer  is  bound  to  use  greater  caution,  and  to 
stop  the  train  if  necessary.*  So,  where  he  sees  a  little 
child  upon  the  track,  he  has  no  right  to  assume  that  the 
child  will  use  the  same  discretion  for  its  own  protection 
as  an  older  person  would,  and  he  must  bring  the  speed 
of  the  train  under  control  as  quickly  as  possible,  so  as  to 
be  able  to  stop  it  altogether,  if  the  child  does  not  ap- 
preciate its  danger.''^     If  a  child  suddenly  dashes  upon  the 

■■  In  Indianapolis,  &c.  R.  Co.  v.  should  have,  by  the  ordinary  use  of 

McClaren   (62   Ind.    566),  a  man   of  the  senses  of  hearing  and  seeing,  and 

middle  age,  in  possession  of  sight  and  the  managers  of  the  train  may  act  on 

hearing,    entered   upon    a  track  and  this  presumption"  (Houston,  &c.  R. 

walked  thereon  thirty  yards  and  was  Co.  v.  Smith.  52  Tex.   178).     See  also 

overtaken  by  an  engine  moving  not  Terre  Haute,  &c.  R.   Co.  v.  Graham, 

faster  than  three  miles  an  hour,  with  46  Ind.   239;   Freeh  v.  Philadelphia, 

bell  ringing,  and  track  clear,  and  was  &c.  R.  Co.,  39  Md.  574;  Wabash,  &c. 

killed.      Held,  the  engineer  had  the  R.  Co.  z/.  Krough,  13  Bradwell,  431; 

right  to  act  on  the  presumption  that  St.   Louis,  &c.    R.    Co.    v.   Monday, 

he  would  leave  the  track  at  the  last  [Ark.]  4  S.  W.  Rep.  782. 
moment.      So    the    company    is   not  *  gge  note  2,  p.  295,  ante, 

liable,  where  a  man,  who  had  been  ^  gee  note  i,  supra. 

drinking,  walked  for  300  yards  on  the  *  As  where  the  traveler  is  evidently 

track  before  he  was  struck,  though  so  drunk  as  to  be  unable  -to  take  care 

there  was  a  road  at  the  side,  upon  of  himself  (Central  Railroad  ?/.  Glass, 

which  he  might  have  walked,  and  the  60  Geo.  441 ). 

alarm  whistle  was  sounded  200  yards  '  International,     &c.    R.    Co.    v. 

away  from  him.     "  The  law  presumes  Smith,  62  Tex.   252;   Schwier  z/.  N. 

that  a  person  walking  upon  a  railway  Y.  Central   R.    Co.,   90  N.  Y.    558; 

track  will  leave  the  same  in  time  to  Isabel  v.    Hannibal,    &c.   R.  Co.,  60 

prevent  injury  from   an  approaching  Mo.  475;  Farris  z/.  Cass  Av.  R.  Co., 

train  of  which  he  has  knowledge,  or  18  Mo.  325  [driver  of  street  car  saw 
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track,  giving  the  engineer  no  time  to  stop  the  train  before 
a  collision  occurs,  the  engineer  is  no  more  in  fault  than 
he  would  be  in  the  case  of  an  adult.  It  is  a  case  of  inevi- 
table accident,  not  of  contributory  negligence.^ 

§  484.  Engineer's  duty  to  foresee  trespassers.— A  railroad 
engineer  is  not  bound,  usually,  to  foresee  the  wrongful 
presence  of  any  person  upon  the  track,  even  where  it  is 
open  to  an  adjoining  highway;*  nor  to  foresee  the  wrong- 
ful entry  of  persons  upon  the  cars ;  ^  but  if  his  experience 
has  shown  that  persons  are  constantly  thus  entering  upon 
the  track  or  the  cars,  such  persons,  if  injured  by  reason  of 


child  playing  within  six  feet  of  track ; 
kept  horses  on  a  trot  until  within  seven 
feet  of  child;  question  for  jury].  See 
ante,  §  481 ;  Galveston  City  R.  Co.  v. 
Hewitt,  [Tex.]  3  S.  W.  Rep.  705 
[company  should  exercise  the  highest 
degree  of  diligence  towards  a  child  of 
tender  years].  There  is  a  decision 
directly  opposed  to  this  doctrine 
(Singleton  v.  Eastern  Counties  R.  Co., 
7  C.  B.  N.  S.  287),  where  the  plaintiff, 
a  child  three  and  a  half  years  old,  had 
strayed  upon  the  track,  and  the  engi- 
neer, though  he  blew  the  whistle, 
made  no  effort  to  stop  the  train,  and 
the  plaintiff's  leg  was  cut  off;  yet  the 
plaintiff  was  nonsuited.  But  we  en- 
tertain no  doubt  that  this  decision  was 
wrong,  and  that  the  opinion  of  Agnew, 
J.,  in  Phila.  &  Reading  R.  Co.  v. 
Spearen  (47  Penn.  St.  300),  in  which 
he  said  that  it  was  the  duty  of  an  en- 
gineer to  stop  his  train  altogether,  on 
seeing  a  little  child  upon  the  track, 
although  it  would  not  be  his  duty  to 
do  so  in  the  case  of  an  adult,  was  cor- 
rect. Of  course  we  agree  that  if  the 
engineer,  in  the  exercise  of  sound 
judgment  and  great  care,  has  every 
reason  to  believe  that  a  child  will 
escape,  he  is  not  bound  absolutely  to 


stop  the  train  (Meyer  v.  Midland,  &c. 
R.  Co.,  2  Neb.  319),  but  that  is  a  very 
different  thing  from  saying  that  he  is 
not  bound  to  bring  the  train  under 
control.  See  Chrystal  -v.  Troy,  &c. 
R.  Co.,  22  N.  Y.  Week.  Dig.  551; 
Payne  v.  Humeston,  &c.  R.  Co., 
70  Iowa,  584. 

1  Phila.  &  Reading  R.  Co.  v. 
Spearen,  47  Penn.  St.  300. 

^  A  railroad  crossed  two  highways 
within  a  short  distance  from  each 
other ;  and  the  whole  ground  was  left 
open.  A  child,  seven  years  of  age, 
walked  down  the  track  from  one  high- 
way toward  another.  While  on  his 
way,  he  became  entangled  in  the  cars 
so  that  his  leg  was  crushed.  Held, 
that  admitting  that  the  carelessness 
of  the  infant  would  not  bar  his  re- 
covery, yet  the  defendant  was  not 
bound  to  foresee  that  any  one  would 
be  on  the  track,  and  therefore  was 
not  bound  to  make  signals  or  check 
the  train  (Philadelphia,  &c.  R.  Co.  v. 
Hummell,  44  Penn.  St.  375).  s.  P., 
Townley  v.  Chicago,  &c.  R.  Co.,  53 
Wise.  626. 

8  Chicago,  &c.  R.  Co.  v.  Mc- 
Laughlin, 47  111.  265;  Chicago,  &c. 
R.  Co.  V.  Stumps,  55  Id.  367. 
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the  engineer's  failure  to  use  ordinary  care  to  keep  watch 
for  them,  may  recover  damages  if  the  engineer  could  have 
seen  them  without  difficulty,  had  he  kept  a  reasonable 
watch,  even  though  in  fact  he  did  not  see  them.^  This 
qualification  of  the  general  rule  has  been  sometimes  de- 
nied,**  but  incorrectly. 

§  485.  Evidence  of  negligenQe.— Positive  testimony  that 
the  head-light  of  an  engine  was  burning,  or  that  a  bell  or 
whistle  was  sounding,  is  entitled  to  more  weight  than  neg- 
ative evidence  in  relation  to  such  facts;*   and  where  the 


*  Having  for  a  long  time  permitted 
the  public,  including  children,  to  travel 
and  pass  habitually  over  its  road  at  a 
given  point,  without  objection  or  hin- 
drance, the  company  is  bound,  so  long 
as  it  acquiesces  in  such  use,  to  antici- 
pate the  continuance  thereof;  and  it 
is  bound  to  exercise  care  accordingly, 
proportioned  to  the  probable  danger 
to  persons  so  using  its  road  (Harri- 
man  v.  Pittsburgh,  &c.  R.  Co.,  [Ohio] 
12  N.  E.  Rep.  451;  Cassida  v.  Ore- 
gon R.  &c.  Co.,  14  Oregon,  SJl). 
An  engineer  is  bound  to  anticipate 
some  degree  of  carelessness  on  the 
part  of  persons  crossing  the  track, 
when  experience  has  proved  it  to  be 
common  (Card  v.  Harlem  R.  Co.,  50 
Barb.  39).  Though  plaintiff  may  have 
been  guilty  of  negligence,  yet,  if  the 
driver  could,  by  reasonable  diligence, 
have  discovered  the  negligence  in 
time  to  have  avoided  the  injury  by  or- 
dinary care,  and  failed  to  do  so,  the 
company  would  be  responsible  (Citi- 
zens' St.  R.  Co.  V.  Steen,  42  Ark.  321 
[street -car  case]).  S.  P.,  Chicago, 
&c.  R.  Co.  V.  CauflFman,  38  111.  424; 
Cincinnati,  &c.  R.  Co.  v.  Smith,  23 
Ohio  St.  227.  See  Baltimore,  &c.  R. 
Co.  V.  State,  33  Md.  542;  Chicago, 
&c.  R.  Co.  V.  Barrie,  55  111.  226;  Bar- 
rett V.  Midland  R.  Co.,  i  Fost.  &  F. 


361  ;  Bellefontaine,  &c.  R.  Co.  v. 
Snyder,  18  Ohio  St.  399.  In  Cook  v. 
Central  R.  Co.  (67  Ala.  533)  it  was 
held  error  to  refuse  to  charge  "  that  if 
defendant's  agents  did  see,  or  by  the 
exercise  of  proper  care  could  have 
seen  plaintiff's  intestate  upon  said 
bridge  or  trestle  in  time  to  have 
stopped  said  train  before  it  reached 
him,  and  that  they  failed  to  stop,  the 
defendant  was  liable." 

^  Scheffler  v.  Minneapolis,  &c.  R. 
Co.,  32  Minn.  518,  where  it  was  held 
that  the  company  did  not  owe  a  mere 
trespasser  upon  its  track  the  duty  of 
having  an  engineer  look  to  see  if  he  is 
there;  though  if  the  engineer  sees 
him,  he  must  use  proper  care  and 
effort  to  avoid  striking  him;  accord- 
ingly, verdict  for  plaintiff  set  aside. 
See  other  cases  compared,  ante,  p. 
163,  note  I. 

»  Chicago,  &c.  R.  Co.  v.  Still,  19 
111.  499 ;  see  Beisiegel  v.  N.  Y.  Central 
R.  Co.,4oN.  Y.  9, 19.  Plaintiff  testi- 
fied that  he  saw  no  lights  and  heard 
no  warning ;  but  the  driver  and  fire- 
man testified  that  there  were  lamps 
on  the  engine  and  train,  as  usual ;  and 
the  porter  testified  that  he  saw  and 
called  to  plaintiff  not  to  cross.  A 
divided  court  of  three  to  two  held 
there  was  no  evidence  of  negligence 
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affirmative  evidence  on  such  a  point  is  clear  and  circum- 
stantial, a  verdict  against  it  cannot  be  allowed  to  stand  on 
the  negative  evidence  of  persons  who  had  not  special  facil- 
ities for  knowing  the  facts.^  Mere  evidence  that  the 
plaintiff  was  injured  by  a  train  at  a  highway  crossing  is 
not  enough  to  make  a  prima  facie  case  against  the  com- 
pany.® Some  affirmative  proof  of  mismanagement,  inat- 
tention, defective  construction,  or  the  like,  must  be  given,* 


to  go  to  the  jury  (Ellis  v.  Great  West- 
ern R.  Co.,  L.  R.  9  C.  P.  551).  An 
Illinois  court  thus  compares  such  neg- 
ative and  affirmative  evidence:  "Nine 
witnesses  on  the  part  of  plaintiff  testi- 
fied that  they  heard  no  bell  rung. 
Only  one  of  them,  who  was  at  the 
mill,  nearer  than  any  of  the  others  to 
the  whistling-post,  testified  that  no 
bell  was  rung,  and  he  says  no  whistle 
was  sounded.  It  is  quite  clear  that  he 
was  mistaken  as  to  the  whistle,  and 
was  equally  liable  to  be  as  to  the  ring- 
ing of  the  bell.  This  evidence  is  neg- 
ative in  its  character,  and  not  entitled 
to  equal  weight  with  affirmative  evi- 
dence. On  the  other  hand,  the  en- 
gineer, fireman,  brakeman  and  bag- 
gageman all  swear  to  the  ringing  of 
the  bell  for  the  required  distance 
(Wabash,  &c.  R.  Co.  v.  Hicks,  13 
Bradwell,  407).  To  the  same  effect, 
Chicago,  &c.  R.  Co.  v.  Robinson,  106 
111.  142 ;  Chicago,  &c.  R.  Co.  v.  Dick- 
son, 88  Id.  431 ;  Chicago,  &c.  R.  Co. 
V.  Gretzner,  46  Id.  74;  Chicago,  &c. 
R.  Co.  V.  Stumps,  55  Id.  367;  Frizell 
V.  Cole,  42  Id.  362. 

^  Seibert  v.  Erie  R.  Co.,  49  Barb. 

583- 

*  Pennsylvania  R.  Co.  v.  Good- 
man, 62  Penn.  St.  329;  Freeh  v. 
Philadelphia,  &c.  R.  Co.,  39  Md.  574, 

576. 

'  See  cases  cited  under  §§  57,  58, 
ante.      Plaintiff's    testimony    showed 


that  deceased  was  standing  on  the 
^rack  inspecting  a  car  of  lumber  be- 
longing to  him ;  that  several  flat  cars 
moved  along  the  track,  and,  striking 
the  further  end  of  the  lumber  car, 
moved  it  so  that  it  ran  over  deceased, 
and  caused  the  injuries  from  which 
he  died,  but  it  was  not  shown  what 
force  set  the  flat  cars  in  motion,  that 
any  of  defendant's  servants  were  em- 
ployed upon  the  track,  what'the  grade 
was,  or  what  the  customary  manner 
of  using  the  track  was.  Held,  the 
evidence  was  not  sufficient  to  raise  a 
presumption  that  the  company's  em- 
ployees were  negligent,  and  a  nonsuit 
was  properly  directed  (Miller  v.  Chi- 
cago, &c.  R.  Co.,  [Wise]  31  N.  W. 
Rep.  479).  Plaintiff"s  witness  testified 
that,  from  his  house  near  the  crossing, 
having  retired  for  the  night,  he  heard 
a  scream  as  the  train  passed,  and  the 
jumping  of  the  wheels  on  the  rails; 
that  he  heard  no  bell  or  other  signal ; 
that  he  went  down,  and  found  de- 
ceased on  the  track,  having  received 
injuries  from  which  he  afterwards 
died,  and  saw  the  train  disappearing 
with  cars  ahead  of  and  behind  the 
locomotive.  There  was  no  flagman 
at  the  crossing.  There  was  evidence 
that  the  deceased  had  been  drinking. 
Held,  insufficient  evidence  to  justify 
a  verdict  for  plaintiff  (Church  v. 
Northern  Pac.  R.  Co.,  31  Fed.  Rep. 
529)- 
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unless,  as  in  Georgia,  the  statute  creates  a  presumption  of 
negligence  from  the  fact  of  a  person's  being  killed  by  the 
defendant's  train.^  A  rule  of  a  company  requiring  trains 
to  come  to  a  full  stop  at  certain  crossings,  may  be  pre- 
sumed to  express  the  views  of  the  company  as  to  safe 
management,  and  a  violation  of  such  a  rule  is  some  evi- 
dence of  negligence.*  , 

1  East  Tennessee,  &c.  R.  Co.  v.  ^  Wood  v.  N.  Y.  Central  R.  Co., 

Hartley,  73  Geo.  5  [burden  of  rebut-      70  N.  Y.  195. 
ting  presumption  on  defendant].    See 
ante^  §  467. 
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489. 
490. 
491. 
492. 
493. 
494- 
495- 
496. 


497- 
498. 
499. 

500. 

501, 
502. 

503- 
504- 


Obligations  of  carrier  not  merely 

in  contract. 
Who  are  common  carriers  of  pas- 
sengers. 
Who  deemed  passengers. 
Who  not  passengers. 
When  relation  begins. 
Liability  to  free  passengers. 
Who  are  not  free  passengers. 
Ejection  of  passenger. 
Carrier  not  insurer. 
Degree  of  care  required. 
Application  of  the  rule  requiring 

great  care. 
Obligation  as  to  vehicles. 
Exception  as  to  certain  vehicles. 
Carrier's  liability  for  the  condition 

of  the  road. 
Liability     for     interference      of 

strangers  with  road. 
When  ordinary  care  only  required. 
Liability  of  lessees  for  condition 

of  road. 
Accidents  beyond  carrier's  line. 
Limitation  of  liability  by  special 

contract. 


1  The  obligations  of  carriers  of 
goods  are  absolute ;  and  their  liability 
does   not  depend   upon  their  being 


§  505.  Restrictions  on  liability,  how  far 
valid. 

506.  When    carrier's   obligation   com- 

mences. 

507.  When  it  ceases. 

508.  Negligence  in  starting  and  stop- 

ping train. 

509.  Duty  to  stop  at  platforms. 

510.  Duty  to  assist  passengers  in  get- 

ting on  and  off. 

511.  Duty  to  maintain  guard    against 

egress. 

512.  Duty  to  preserve  order. 

513.  Liability  for   servant's  malicious 

acts. 

514.  Obligation  of  stage-coach  proprie- 

tors. 

515.  Obligations  of    carriers  by  steam 

vessels. 

516.  Presumption  of  negligence. 

517.  Presumption  of   negligence,  how 

rebutted. 

518.  Negligence  how  proved. 

519.  Care  required  of  passenger. 

520.  Illustrations. 

521.  Negligence  in  getting  on  and  off 

a  vehicle. 

negligent.  For  this  reason,  we  have 
not  considered  that  subject  as  falling 
within  the  scope  of  this  treatise. 
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522,  Violation  of  statute  forbidding  use 

of  platforms,  &c. 

523,  Negligence  in  being  in  improper 

part  of  vehicle. 

524,  Negligence  in  changing  from  car 

to  car. 


§  525.  Negligence  in  crossing  tracks  at 
stations. 

526.  Safe  transportation  of  baggage. 

527.  When  carrier  not  responsible  for 

baggage. 


§  486.  Obligation  of  carrier  not  merely  in  contract.— The 
obligations  of  a  common  carrier  of  persons,  though  usually 
sanctioned  by  express  or  implied  contract,  are  by  no  means 
dependent  upon  contract  exclusively,  or  even  mainly,  for 
their  existence.  They  owe  their  origin  chiefly  to  the 
policy  of  the  common  law,  adopted  for  the  protection  of 
human  life,  and  to  various  statutory  enactments  in  further- 
ance of  that  policy.^  This  will  plainly  appear  from  the 
rules  which  govern  the  obligations  of  carriers  to  gratuitous 
passengers,  and  from  the  limitations  which  are  affixed  to 
their  power  to  make  contracts  exempting  themselves  from 
liability.  Nevertheless,  the  legal  obligations  of  a  carrier, 
being  called  into  activity  by  the  action  of  each  person 
separately  who  offers  himself  as  a  passenger,  are  in  the 
nature  of  a  contract ;  and  no  one  can  complain  of  their 
breach  except  the  person  with  whom  or  for  whose  benefit 
the  contract  was  made,  or  some  one  representing  his 
rights.^ 


^  Nolton  V.  Western  Railroad  Co  , 
15  N.  y.  444;  Carroll  v.  Staten  Island 
R.  Co.,  58  N.  Y.  126;  Philadelphia  & 
Reading-  R.  Co.  v.  Derby,  14  How. 
U.  S.  468 ;  Great  Northern  R.  Co.  v. 
Harrison,  10  Exch.  376;  Gillenwater 
V.  Madison,  &c.  R.  Co.,  5  Ind.  339; 
Ohio,  &c.  R.  Co.  V.  Muhling,  30  111, 
9.  The  carrier  of  passengers  owes  a 
duty  to  them  as  carrier,  though  there 
may  be  no  privity  of  contract  between 
him  and  them.  Thus,  the  owners  of 
a  line  of  canal-boats,  engaged  in  the 
business  of  common  carriers  of  pas- 


sengers and  goods,  who  charter  a  boat 
to  another  transportation  company 
for  a  single  trip,  retaining  the  charge 
of  it  and  navigating  it  with  their  own 
master  and  crew,  are  liable  to  a  pas- 
senger for  the  loss  of  his  goods  upon 
the  -passage  (Campbell  -v.  Perkins,  8 
N.  Y.  430). 

^  Fairmount,  &c.  R.  Co.  v.  Stutler, 
54  Penn.  St.  375;  Alton  v.  Midland 
R.  Co.,  19  C.  B.  N.  S.  213..  But  this 
rule  does  not  prevent  a  recovery, 
iinder  a  statute  authorizing  a  parent, 
etc.,  to  sue  in  case  of  death  caused 
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§  487.  Who  are  common  carriers  of  passengers. — Any 
one  making  it  a  regular  business  to  carry  persons  for  hire 
or  advantage  of  any  kind,  is  a  common  carrier  between 
the  places  to  and  from  which  he  is  accustomed  to  trans- 
port persons.^  The  owner  of  a  stage,  a  railroad  car,  a  ship, 
or  a  ferry-boat,^  is,  if  he  carries  on  such  a  business  by 
means  of  such  vehicles,  a  common  carrier  of  persons. 

r  §  488.  Who  deemed  passengers. — A  passenger  is  a  per- 
son who  undertakes,  with  the  consent  of  the  carrier,  to 
travel  in  the  conveyance  provided  by  the  latter,  otherwise 
than  in  the  service  of  the  carrier  as  such.  Any  acts  indi- 
cating, on  the  one  side,  an  offer  or  request  to  be  carried, 
and,  on  the  other  side,  an  acceptance  of  such  offer  or  re- 
quest, are  sufficient  to  constitute  the  relation  of  carrier  and 
passenger.'  -^The  question  of  a  person's  right  to  claim  a 
passage  is  immaterial  for  this  purpose,  if  the  carrier  accepts 
him  as  such.'*  There  must  be,  however,  a  real  intention 
to  travel,  in  the  same  manner  as  other  persons,  in  order  to 

by  negligence  (Pennsylvania  R.   Co.  they  were  in  its  service,  it  is  held  that 

V.  Bantom,  54  Penn.  St.  495).  a  mail-agent  of   the    United    States 

*  Bennett    v.     Peninsula     Steam  while  traveling  on  a  train  in  the  per- 

Packet  Co.,  6  C.  B.  775.  formance  of  his  duties,  is  not  a  pas- 

^  Shimmer  v.  Merry,  23  Iowa,  90 ;  senger  (Pennsylvania  R.  Co.  v.  Price, 

Dudley  v.  Camden,  &c.  R.  Co.,  42  96  Penn.  St.  256;  affirmed,  113  U.  S. 

N.  J.  Law,  25.  218). 

8  The  fact  that  the  driver  of  the  *  See  Hadencamp  v.  Second  Av, 

coach  was  informed,  before  the  acci-  R.  Co  ,  i  Sweeny,  490.     The  plaintiff 

dent,  that  a  passenger  was  to  be  left  having  purchased  a   through    ticket, 

at   plaintiff's   destination,    and    that,  and  having  stopped  at  a  way  station, 

after  the  accident,  defendant's  agent  afterward  got    into    a    caboose    car 

informed  the  driver  that  plaintiff  was  which  was  attached  to  a  freight  train, 

to    stop   at    the    station    designated,  and  on  which  passengers  frequently 

Held    sufficient  to   establish,  prima  rode,  and  the  conductor,  after  discus- 

facie,  the  allegation  of  a  contract  to  sion  with    him,   concluded   that    his 

safely  carry   (Thorne    v.    California  ticket  allowed  him  to  ride  in  the  train, 

Stage   Co.,   6  Cal.   232).      Under  a  and  suffered  him  to  remain.  Held,  that 

Pennsylvania  statute,  which    provides  he  must  be  conclusively  presumed  to 

that  persons  who  are  not  passengers,  be  lawfully  on  the  train  (Edgerton  v. 

and  who  are  employed  on  a  railroad  Harlem  R.  Co.,   35  Barb.   193,  389; 

or  its  trains,  shall  have  no  other  right  affirmed,  39  N.  Y.   227).    See  Russ 

of  action  against  the  company,  than  if  v.  War  Eagle,  14  Iowa,  363. 
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make  one  a  passenger.  A  mere  entry  upon  the  vehicle, 
for  a  temporary  purpose,  with  no  intention  of  being 
carried,  except  as  an  unavoidable  incident  of  the  entry,  is 
not  enough.  Thus  a  news-boy  jumping  on  a  horse-car  to 
sell  papers,  was  held  not  to  be  a  passenger,  as  he  did  not 
expect  to  pay  fare,  and  was  not  transported  from  one  place 
to  another,  but  simply  had  a  license  to  pass  on  and  off  the 
cars  for  the  purpose  of  selling  papers.-^  "^The  purchase  of  a 
ticket  from  the  carrier,  by  a  person  who  proceeds  as  soon 
as  possible  to  make  his  way  to  the  vehicle,  certainly  gives 
him  all  the  rights  of  a  passenger.^  But  it  is  not  necessary  | 
that  a  traveler  should  have  actually  paid  any  fare,^  or  have 
expressly  agreed  to  pay  it  or  even  intend  to  pay  it,  in 
order  to  entitle  him  to  the  rights  of  a  passenger.  It  is 
sufficient,  if  he  puts  himself  in  such  a  position  as  to  give 
the  carrier  a  legal  right  to  demand  whatever  fare  may  be 
due,  and  has  committed  no  fraudulent  act  by  which  the 
carrier  has  been  prevented  from  knowing  his  presence  or 
his  liability,  if  any,  to  pay.s.  Thus,  a  traveler  who  enters  a 
train  by  mistake,  supposing  it  to  belong  to  a  company  to 
which  he  has  paid  fare,  and  therefore  not  intending  to  pay 
again,  is  nevertheless  entitled  to  all  the  rights  of  a  passen- 
ger, even  while  getting  off  without  offering  to  pay  fare, 
the  carrier  knowing  the  facts  and  waiving  his  right  to 
collect  fare  for  the  distance  traveled.*     Where  the  rules  of 

1  Fleming  v.  Brooklyn  R.  Co.,  I  a  contiguous  railroad,  or  of  any  other 
Abb.  N.  C.  433 ;  affirmed,  without  authorized  agent  of  the  company 
opinion,  74  N.  Y.  618;  Blackmore  v.  (Schopman  v.  Boston,  &c.  R.  Co.,  9 
Toronto  R.  Co.,  38  Upper  Canada  Cush.  24;  Central  R.  &c.  Co.  v.  Perry, 
[Q.  B.],  172.     See  ante^  p.  158,  n.  4.  58  Geo.  461). 

2  Warren  v.  Fitchburg  R.  Co.,  8  s  One  who  enters  a  steamboat, 
Allen,  227.  The  contract  created  be-  with  intent  to  travel  on  it,  from  that 
tween  a  railroad  company  and  a  pur-  moment,  though  he  has  not  paid  his 
chaser  of  one  of  its  tickets,  and  the  fare,  occupies  the  character  and  rela- 
rights  and  liabilities  of  the  parties  to  tion  of  a  passenger  (Cleveland  v.  N. 
such  a  contract,  are  the  same,  whether  J.  Steamboat  Co.,  68  N.  Y.  306). 

the  ticket  was  purchased  at  one  of  the  *  Plaintiff  intending  to  take  pas- 

company's  stations  or  at  the  station  of      sage  on  a  train  of  one  company  by 
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a  carrier  require  passengers  to  purchase  tickets  before  en- 
tering the  vehicle,  a  person  traveling  without  a  ticket,  but 
with  no  intent  to  defraud  the  carrier,  is  nevertheless  a  pas- 
senger, and  entitled  to  all  rights  as  such,^  especially  if  he  is 
upon  the  train  by  the  express  permission  of  the  company's 
servants,  and  means  to  pay  his  fare.^  So  one  who  uses  a 
ticket  bearing  the  name  of  another  person,  and  by  its 
terms  not  transferable,  is,  notwithstanding,  entitled  to  the 
rights  of  a  passenger,  if  he  was  received  with  a  knowledge 
of  the  facts,  and  under  circurn stances  showing  that  no  fraud 
was  intended  ;  ^  though  it  is  otherwise,  if  he  purposely 
allows  himself  to  be  mistaken  for  the  person  to  whom  the 
ticket  was  issued.*  One  who  rides  upon  a  train  from 
which  the  general  rules  of  the  company  exclude  passen- 
gers, paying  his  fare  to  the  conductor,  and  not  receiving 
any  directions  to  leave,  is  a  lawful  passenger  on  such  train.® 
The  question,  whether  one  is  a  passenger  or  not,  is  one  of 
mixed  law  and  fact ;  but  the  law  being  tolerably  clear,  it 
may  be  said,  as  a  general  rule,  that  the  issue,  upon  any 
conflict  of  evidence,  is  one  for  a  jury  to  decide,  and  not 
one  to  be  passed  upon  as  matter  of  law  by  the  court.®     A 

mistake  got  upon  a  train  of  another;  *  Plaintiff  was  traveling  on  a  mile- 

on  discovering  his  mistake  he  asked  age  ticket,  made  out  in  the  name '  of 

the  conductor  to  stop  the  train  and  let  one  F.,  and,  by  a  statement  printed 

him  off ;    the  conductor  put  him  off  on  the  ticket,  it  was  not  transferable, 

without  entirely  stopping  the  train  and  While  so  riding  on  the  train,  he  was 

he  being  so  sickly  and  of    defective  injured  by  defendant's  negligence  in 

sight  was  injured  ;  Held,  plaintiff  was  making  a  coupling.     Held,  the  rela- 

a  passenger,  and  that  the  conductor  tion  of  carrier  and  passenger  did  not 

was  negligent  (Columbus,  &c.  R.  Co.  exist  (Wayz/.  Chicago,  &c.  R.  Co.,  64 

V.  Powell,  40  Ind.  37).  Iowa,  48). 

»  Hamilton  v.  Caledonian  R.  Co.,  '  Dunn  v.  Grand  Trunk  R.   Co., 

Hay,  260;  19  Sc.  Sess.  Cas.  [2nd  sen]  58   Maine,    187;   O'Donnell  v.   Alle- 

457 ;   Doran  v.  East  River  Ferry  Co.,  gheny  Valley  R.  Co.,  59  Penn.  St.  239; 

3  Lans.  105.  see  post,  §  527 ;  also   G^adin   v.  St. 

2  Stockdale  v.  Lancashire,  &c.  R.  Paul,  &c.  R.  Co.,  30  Minn.  217. 

Co.  [Exch.],  II  Weekly  Rep.  650.  «  Where  the  testimony  is  conflict- 

3  Great  Northern  R.  Co.  v.  Harri-      ing  the  question  whether  the  plaintiff 
son,  10  Exch.  376.  was  on   the  car  as  a  passenger,  and 
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person  actually  traveling  on  a  passenger  vehicle,  and  not 
connected  with  the  service  of  the  carrier,  is  presumed  to  be 
a  passenger  and  traveling  for  a  consideration.  ^ 

§  489.  Who  are  not  passengers.— A  person  who  pays 
no  fare,  who  has  no  lawful  right  to  be  upon  the  vehicle, 
and  is  there  without  the  consent  of  the  carrier,  has  none 
of  the  rights  peculiar  to  passengers,  and  cannot  recover 
damages  for  anything  short  of  gross  negligence  on  the 
part  of  the  carrier,  occurring  after  the  latter  has  had  notice 
of  such  person's  presence  on  the  vehicle.^  It  has  been 
said  in  broad  terms  that  he  cannot  recover  for  any  injury,* 
but  this,  of  course,  cannot  be  sustained.*  Therefore  one 
who,  by  fraudulent  collusion  with  a  servant  of  the  carrier, 
rides  free  upon  a  vehicle  from  which,  as  he  knows,  pas- 
sengers are  excluded,  is  not  a  passenger;^  and  taking  passage 
on  a  freight  train,  without  the  consent  of  the  company, 
even  with  the  intention  to  pay  fare,  does  not  bring  a 
person  into  contract  relation  with  the  company,  so  as  to 
make  it  liable  to  him  as  a  passenger.* 

§  490.  When  relation  begins.— It  is  not  necessary,  in 
order  to  create  the  relation,  that  the  passenger  should 
have  actually  entered    the   vehicle,    much   less   that  the 

was  pushed  off,  or  was  there  without  ing  too  suddenly,  the  carrier  was  held 

right  and  dropped  off,  is  one  for  the  to  be  liable  (Wilton  v.  Middlesex  R. 

jury  and  not  for  the   court   to   deter-  Co.,  107  Mass.  108).     A  drover,  whose 

mine  (Meyer  v.  Second  Av.  R.  Co.,  8  cattle  were  on  a  train,  was  himself  in- 

Bosw.  305).  jured  by  reason  of  a  misplaced  switch, 

1  Creed  v.  Pennsylvania  R.  Co.,  86  while  riding  on  the  engine.  Held, 
Penn.  St.  139.  that,  although  not  a  passenger,  he  was 

2  State  V.  Baltimore,  &c.  R.  Co.,  entitled  to  maintain  an  action  if  he 
24  Md.  84  [boys  climbing  upon  rear  was  there  with  the  permission,  express 
car  of  freight  train].  or  implied,  of  the  company's  servants 

'  Moss  V.  Johnson,  22  111.  633.  (Waterbury  v.  N.  Y.   Central  R.  Co., 

*  See  §§  97,  98,   ante.     Where  a  17  Fed.  Rep.  671). 

child  of  seven  years  climbed  upon  the  «  Toledo,  &c.  R.  Co.  v.  Brooks,  81 

front  platform  of  a  horse-car  by  in-  111.  245. 

vitation  of    the  driver,   without  pay-  «  Gardner  v.  New  Haven,  &c.  Co., 

ment  of  fare,  and  fell  off  by  his  start-  51  Conn.  143. 
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vehicle  should  have  started  on  the  journey  with  him.^ 
Where  the  carrier  provides  any  premises  (e.g.,  a  waiting- 
room)  for  the  use  of  passengers,  entry  into  those  premises 
with  intent  to  travel  under  the  carrier's  charge,  is  sufficient 
to  give  the  rights  of  a  passenger,^  for  a  reasonable  time 
before  the  journey  begins.  Where  it  is  the  practice  of  the 
carrier  to  stop  for  passengers  when  hailed,  the  fact  that  he 
stops  for  a  person  hailing  him  is  sufficient  evidence  that 
he  accepts  such  person  as  a  passenger ;  and  from  that  mo- 
ment the  relation  begins.^  A  person  who  gets  upon  a 
railroad  train,  afier  it  has  started,  does  not  become  a 
"passenger,"  within  the  purview  of  the  Massachusetts 
statutes,  until  he  reaches  a  safe  place  within  the  car  in- 
tended for  him ;  and  no  action  can  be  maintained  if  he 
falls  off  the  platform  and  is  killed.* 

§  491.  Liability  to  free  passengers. — It  is  well  settled 
that,  in  the  absence  of  a  special  contract,  a  passenger  trav- 
eling gratuitously  has  a  perfect  right  of  action  for  injuries 
suffisred  by  him  through  the  carrier's  negligence.^  The 
fact  that  a  traveler  who  ought  to  pay  has  not  paid,  and 

1  The  slightest  entry  into  the  on  the  ground.  Held,  evidence  to  go 
vehicle  is  clearly  sufficient  (Cleveland  to  the  jury  in  support  of  the  declara- 
V.  N.  J.  Steamboat  Co.,  68  N.  Y.  tion,  as  stopping  the  omnibus  implied 
,06).  a-  consent  to  take  plaintiff  as  a  passen- 

2  Gordonw.  Grand  St.,  &c.  R.  Co.,  ger  (Brien  v.  Bennett,  8  Carr.  &  P. 
40  Barb.  546,  724).    s.  P.,  as  to  a  horse -car  (Smith 

3  Declaration    that    plaintiff   had  v.  St.  Paul  City  R.  Co.,  32  Minn.  i). 
agreed  to  become  a  passenger  by  de-  *  Merrill  v.  Eastern  R.   Co.,  139 
fendant's  omnibus,  and  that  defendant  Mass.  238. 

received  plaintiff  as  such  passenger.  ^  Perkins  v.  N.  Y.  Central  R.  Co., 

Plea    that  plaintiff  did  not  become  a  24  N.  Y.  196;  Nolton  v.  Western  R. 

bassenger,  and  that  defendant  did  not  Co.,   15  Id.  444;  Great  Northern  R. 

^-eceive  him  as  such.    It  appeared  that  Co.    v.    Harrison,     10    Exch.     376; 

the  plaintiff  held  up  his  finger  to  the  Philadelphia,  &c.  R.  Co.  v.  Derby,  14 

Idriver  of  the  omnibus,  who  stopped  to  How.    U.    S.    468 ;    Gillenwater    v. 

take  hijn  up,   and  that,   just  as  the  Madison,   &c.  R.   Co.,    5    Ind.   339; 

kaintiff  was  putting  his  foot  on  the  Todd  v.   Old  Colony,  &c.  R.  Co.,  3 

kepofthe  omnibus,  the  driver  drove  Allen,  18;  Hurt  v.  Southern  R.  Co., 

tin,  and  the  plaintiff  fell  on  his  face  40  Miss.  391. 
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does  not  intend  to  pay,  his  fare,  does  not,  in  the  absence 
of  actual  fraud,  deprive  him  of  redress  for  injuries.^  There 
is  no  practical  difference  between  the  degree  of  care  which 
a  free  passenger  has  a  right  to  claim,  and  that  to  which 
a  paying  passenger  is  entitled. 

§  492.  Who  are  not  free  passengers.— A  person  who  re- 
ceives a  free  pass,  as  part  of  a  transaction  beneficial  to  the 
carrier,  is  not  a  merely  gratuitous  passenger.  Thus,  a 
drover  who  receives  a  pass  to  travel  with  cattle  on  which 
he  pays  freight,  is  not.^  Neither  is  the  messenger  of  an 
express  company,  traveling  in  charge  of  its  freight,  on  a 
free  pass  over  a  railroad  carrying  such  freight ;  *  nor  a  mail 
agent,  in  charge  of  the  mail* 


1  Doran  v.  East  Riv.  Ferry  Co.,  3 
Lans.  105;  Wilton  v.  Middlesex  R. 
Co.,  107  Mass.  108.  By  an  English 
statute,  railway  companies  are  bound 
to  carry,  without  charge,  by  certain 
trains,  children  under  three  years  of 
age,  and  are  entitled  to  half  the 
fare  charged  for  an  adult  in  respect 
of  all  children  between  three  and 
twelve  years  of  age.  A  mother,  carry- 
ing in  her  arms  a  child  of  three  years 
and  two  months  old,  took  a  ticket  for 
herself  by  one  of  these  trains,  but  did 
not  take  a  ticket  for  the  child.  In  the 
course  of  the  journey  an  accident  oc- 
curred through  the  negligence  of  the 
company,  and  the  child  was  injured. 
At  the  time  his  mother  took  her  ticket, 
no  question  was  asked  by  the  com- 
pany's servants  as  to  the  age  of  the 
child,  and  there  was  no  intention  on 
her  part  to  defraud  the  company. 
Held,  that  the  child  was  entitled  to 
recover  against  the  company  for  the 
injury  which  he  had  suffered  (Austin 
V.  Great  Western  R.  Co.,  L.  R.,  2  Q. 
B.  442).  Where  a  woman  was  injured 
in  getting  aboard  of  a  steamer  by 
falling  off  from    an    improper   gang 


plank;  Held,  that  her  unwillingness 
to  pay  fare  because  of  such  injury, 
and  the  fact  that  the  captain  made  no 
demand  of  fare,  was  no  release  of  her 
right  of  action  against  the  owners,  un- 
less she,  at  the  time,  understood  and 
consented  that  it  should  be  so;  and 
this,  though  the  passage  was  two  and 
half  days  long  (Union  Packet  Co.  v. 
Clough,  20  Wall.  528). 

2  Boucher  v.  N.  Y.  Central  R. 
Co.,  49  N.  Y.  263;  Bissell  v.  N.  Y. 
Central  R.  Co.,  25  N.  Y.  442 ;  Penn- 
sylvania R.  Co.  V.  Henderson,  51 
Penn.  St.  315;  Cleveland,  &c.  R.  Co. 
V.  Curran,  19  Ohio  St.  1 ;  Tibby  v. 
Mo.  Pacific  R.  Co.,  82  Mo.  292 ;  Ohio, 
&c.  R.  Co.  V.  Selby,  47  Ind.  471; 
Indianapolis,  &c.  R.  Co.  v.  Beaver,  41 
Id.  493;  N.  Y.  Central  R.  Co.  v. 
Lockwood,  17  Wall.  357  ;  Lawson  v. 
Chicago,  &c.  R.  Co.,  64  Wise,  447 ; 
Little  Rock,  &c.  R.  Co.  v.  Miles,  40 
Ark.  298. 

8  Blair  v.  Erie  R.  Co.,   66  N.   Y. 

313- 

*  Seybolt  v.  N.  Y.,  Lake  Erie,  &c. 
R.  Co.,  95  N.  Y.  562;  Nolton  v. 
Western  R.  Co.,  15  Id.  444;  CoUett 
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§  493-  Ejection  of  passenger.— If  a  passenger  refuses  to 
pay  his  lawful  fare^  or  to  comply  with  reasonable  regu- 
lations of  the  carrier,*  he  may  be  ejected  from  the  vehicle; 
but,  as  this  is  done  by  the  carrier  for  his  own  benefit,  he  is 
bound  to  use  ordinary  care  in  exercising  this  right ;  and 
he  exercises  it  at  his  own  risk  where  the  passenger  has 
paid  his  fare  and  given  up  his  ticket*  or  is  willing  and 
able  to  pay,*  or  if  his  condition  and  conduct  do  not 
justify  expulsion,^  or  if  the  ticket  agent  has  by  mistake 
sold  him  a  ticket  that  is  not  good.*  If  a  passenger  is 
ejected  while  the  vehicle  is  in  motion,''^  or  with  unneces- 
sary force,  or  with  any  want  of  ordinary  care,^  the  carrier 


-u.   London,   &c.    R.    Co.,  i6   Q.   B. 
984. 

'  Westchester  R.  Co.  v.  Miles,  55 
Penn.  St.  209. 

2  The  D.  R.  Martin,  11  Blatchf. 
333  [pursuing  business  of  express 
agent  on  steamboat  against  owner's 
remonstrance].  The  conductor  of  a 
car  may  eject  an  intoxicated  passen- 
ger, if  he  is  offensive  to  other  passen- 
gers (Murphy  v.  Union  R.  Co.,  118 
Mass.  228) ;  or  if  it  is  reasonably  cer- 
tain that  he  will  become  so  (Vinton  v. 
Middlesex  R.  Co.,  11  Allen,  304;  Le- 
mont  V.  W^ashington,  &c.  R.  Co.,  i 
Mackey,  180;  Hufford  v.  Grand  Rap- 
ids, &c.  R.  Co.,  53  Mich.  118;  Hall  v. 
Memphis,  &c.  R.  Co.,  9  Fed.  Rep. 
585 ;  Quigley  v.  Central  Pacific  R. 
Co.,  II  Nev.  350). 

3  Townsend  v.  N.  Y.  Central  R. 
Co.,  4  Hun,  217;  Hamilton  z/.  Third 
Av.  R.  Co.,  53  N.  Y.  25 ;  Delaware, 
&c.  R.  Co.  V.  Walsh,  47  N.  J.  Law, 
548. 

■*  Schultz  V.  Third  Av.  R.  Co.,  46 
N.  Y.  Superior,  211.  The  passenger 
failed  to  procure  a  ticket  before  enter- 
ing the  train,  by  reason  of  the  absence 
of  the  ticket  agent  from  the  station, 
but  tendered  the  usual  fare  to  the  con- 


ductor, who  demanded  ten  cents  extra 
fare ;  and,  some  delay  occurring  before 
the  passenger  could  borrow  that 
amount  from  a  fellow  passenger,  the 
conductor  stopped  the  train  and  forci- 
bly ejected  him.  Held,  that  the  pas- 
senger was  entitled  to  a  reasonable 
time  within  which  to  produce  and 
tender  the  extra  fare  demanded.  What 
is  reasonable  time  is  a  question  for 
the  jury  (Curl  v.  Chicago,  &c.  R.  Co., 
63  Iowa,  417). 

'  Higgins  V.  Watervliet  Turnpike 
Co.,  46  N.  Y.  23. 

*  Murdock  v.  Boston,  &c.  R.  Co., 
137  Mass.  293. 

'  Sanford  v.  Eighth  Av.  R.  Co.,  23 
N.  Y.  343 ;  Penn.  R.  Co.  v.  Vandiver, 
42  Penn.  St.  365 ;  Holmes  v.  Wake- 
field, 12  Allen,  580;  Meyer  v.  Pacific 
R.  Co.,  40  Mo.  151. 

*  Kline  v.  Central  Pacific  R.  Co., 
37  Cal.  400;  Gill  V.  Rochester,  &c.  R. 
Co.,  37  Hun,  107;  Gallena  v.  Hot 
Springs  R.  Co.,  13  Fed.  Rep.  116. 
See  State  v.  Kinney,  34  Minn.  311 ; 
Louisville,  &c.  R.  Co.  v.  Sullivan, 
81  Ky.  624.  A  man  got  on  a  train 
in  an  intoxicated  condition,  and, 
on  his  fare  being  demanded  by  the 
conductor,  refused  to  pay,   and  was 
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is  liable  for  the  consequences.  It  is  not,  however,  as  mat- 
ter of  law,  a  want  of  ordinary  care  to  eject  an  active  man 
from  a  horsecar  while  it  is  in  motion  ;  though  it  might  be 
to  so  eject  an  invalid  or  a  child.^  In  the  absence  of  any 
agreement  to  the  contrary,  the  purchaser  of  a  railroad 
ticket  is  only  entitled  to  one  continuous  passage  upon  it ; 
if,  after  he  has  selected  his  train  and  commenced  his 
journey,  he  leaves  at  an  intermediate  point  without  the 
carrier's  assent,  and  afterwards  continues  his  journey  on 
another  train,  he  will  be  a  trespasser  and  liable  to  expul- 
sion.^ Statutes  sometimes  prescribe  that  such  ejection  is 
to  be  made  at  a  station  or  dwelling-house  :  in  which  case 
passengers  cannot  be  put  off  at  other  places ;  ^  but  in  the 
absence  of  such  statutes,  there  is  no  such  rule  at  common 
law.*  It  has  been  held  in  Georgia  that,  if  a  passenger  who 
has  been  ejected  for  refusal  to  pay  fare  tenders  it  before 
the  train  starts,  the  conductor  is  bound  to  receive  it  and 

put  off  the  train  at  a  point  between  sta-  Allen,  557;  Wyman  v.  Northern  Pa- 
tions.  It  was  cold,  and  there  was  snow  cif.  R.  Co.,  34  Minn.  210;  but  in 
on  the  ground,  and,  being  helplessly  such  a  case  the  carrier  will  be  respons- 
drunk,  he  was  frozen,  and  suffered  ible  for  any  negligence  of  the  con- 
much  in  consequence  of  the  exposure.  ductor  of  the  first  train  in  not  giving 
Held,  that  while  the  right  of  a  rail-  to  the  passenger  the  stop-over  ticket 
road  company  to  eject  persons  who  to  which  he  was  entitled. 
refuse  to  pay  their  fare  may  be  con-  ^  Chicago,  &c.  R.  Co.  v.  Peacock, 
ceded,  yet  that  right  must  be  exer-  48  111.  253 ;  Higgins  v.  Watervliet 
cised  with  proper  regard  to  the  physi-  Turnpike,  &c.  Co.,  46  N.  Y.  23. 
cal  and  mental  condition  of  the  person  *  Great  Western  R.  Co.  v.  Miller, 
and  the  surrounding  circumstances,  19  Mich.  305.  If  a  person  entering  a 
and  to  eject  one  from  a  train  when  he  train  refuses  to  pay  his  fare  when  law- 
is  in  such  a  physical  or  mental  con-  fully  demanded,  he  is  a  trespasser, 
dition  that  serious  bodily  harm  may  and  not  a  passenger;  and  at  common 
result  from  it  is  culpable  negligence ;  law  the  carrier  is  not  bound  to  put 
and  a  verdict  for  $S,ooo  against  the  him  off  at  a  station,  or  usual  stopping 
company  was  sustained  (Louisville,  place,  but  may  expel  him  at  any  place, 
Cincinnati,  &c.  R.  Co.  v.  Sullivan,  81  provided  it  will  not  expose  him  to 
Ky.  624).  serious  danger,  or  result   in   wanton 

1  Murphy  v.   Union   R.  Co.,   118  injury  to   him   (Wyman  v.  Northern 
Mass.  228.  Pac.  R.  Co.,  34  Minn.  210;  25  N.  W. 

2  Lovett  V.  Salem,  &c.  R.  Co..  9  Rep.  349). 
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him,  but  otherwise  if  the  train  has  started.^  In  New  York, 
if  the  act  of  lawful  ejectment  has  been  once  begun,  the 
passenger  cannot  render  it  unlawful  by  offering  to  pay  his 
fare ;  but  in  this  respect  mere  oral  controversy  must  be 
distinguished  from  force.* 

§  494.  Carrier  not  insurer.— No  carrier  is  liable  for  the 
safety  of  passengers  to  the  same  extent  that  a  common 


'  South  Carolina  R.  Co.  v.  Nix,  68 
Geo.  572. 

*  Plaintiff  boarded  a  train  on  de- 
fendant's road.  He  was  traveling 
from  H.  to  M.,  and  had  a  ticket  which 
entitled  him  to  ride  from  M.  to  H. 
He  tendered  this  to  the  conductor, 
who  refused  to  receive  it,  and  de- 
manded payment  of  fare.  Plaintiff 
refused  to  pay,  and  the  conductor 
told  him  he  would  eject  him  from  the 
car.  Plaintiff  said  he  would  sue  the 
company  if  he  was  put  off.  The  train 
was  about  stopping  at  a  place  where 
another  railroad  crossed  defendant's 
track;  it  was  not  a  regular  station, 
but  passengers  were  in  the  habit  of 
getting  on  and  off  there.  The  con- 
ductor, in  spite  of  plaintiff's  resist- 
ance, put  him  off  the  train ;  but  while 
he  was  on  the  steps  of  the  car,  plaint- 
iff offered  to  pay  his  fare,  which  the 
conductor  refused  to  receive.  Held, 
reversing  a  judgment  in  plaintiff's  fa- 
vor, that  where  a  passenger  has  re- 
fused to  pay  his  fare,  and  the  con- 
ductor, in  obeying  the  rules  of  the 
company,  has  ejected  him  from  the 
cars,  he  cannot,  by  offering  to  pay  his 
fare,  make  the  continuance  of  the  pro- 
cess of  expulsion  unlawful.  A  carrier 
of  passengers  is  not  required  uncondi- 
tionally to  accept  all  persons  who 
offer  themselves  for  transportation  and 
tender  fare ;  it  may  lawfully  decline  to 
receive  or  carry  those  who  refuse  to 
conform  to  its  reasonable  rules,  after 
knowledge  of  them,  and  may,  after 


such  refusal,   eject  those  who   have 
been  received  as  passengers  (Pease  v. 
Delaware,    &c.    R.    Co.,    loi   N.  Y. 
367).     In  the  last  case  the  trial  court 
charged  that  if  the  train  stopped  at  a 
station,    and   before   it   started   again 
plaintiff  offered  to  pay  his  fare,  any 
subsequent  effort  to  remove  him  was 
unlawful,  and  rendered  defendant  li- 
able ;  this  was  held  to  be  error,  and 
the   Court   of    Appeals   distinguished 
the  case  of  O'Brien  v.  N.  Y.  Central 
R.  Co.  (80  N.Y.  236)  with  the  remark 
that  that  case   "  holds  that  when  an 
oral  controversy  as  to  the  payment  of 
fare  arises  at  or  before  arrival   at  a 
regular  station,  and  while  at  such  sta- 
tion, and  before  force  has  been  ap- 
plied to  effect  the  expulsion,  the  pas- 
senger offers  unqualifiedly  to  pay  his 
fare,  and  tenders  the  money  therefor, 
that   his  subsequent  expulsion  under 
such  circumstances  would  be  unlaw- 
ful,  and,   we   think,   decides   nothing 
further  than  this."     Plaintiff  got   on 
defendant's   train  with  other  passen- 
gers, one  of  whom  promised  to  pay 
his  fare.     Upon    the    conductor   de- 
manding his  fare,  plaintiff  told  him  he 
would  get  it  if  allowed  to  go  into  a 
rear  car  and  see  the  man  who  had 
promised  to  pay  for  him.     The  con- 
ductor refused  to  allow  him  to  do  so, 
and  then  and  there  ejected  him  from 
the  car.    Judgment  for  plaintiff  was  af- 
firmed (Clark  V.  Wilmington,  &c.  R. 
Co.,  91  N.  C.  506). 


§494] 


CARRIERS    OF    PASSENGERS. 


312 


carrier  is  for  the  safety  of  property.  He  is  not  bound 
to  insure  the  safety  of  passengers,  nor  responsible  for  in- 
juries suffered  by  them  from  any  cause  other  than  the 
negligence  or  willful  wrong  of  himself  or  of  persons  em- 
ployed by  him.^  This  has  long  been  settled  as  to  the 
materials  used  by  a  railroad  company  upon  its  road-bed. 
No  recovery  is  allowed  for  damage  done  by  a  defective 
rail  or  a  rotten  bridge,  where  negligence  is  not  proved,^ 
and  still  less  for  a  break  in  the  track,  caused  by  a 
sudden  and  extraordinary  fiood,^  or  by  frost,*  or  by 
the  willful  act  of  a  stranger,^  unless  the  injury  happens 


*  Daniel  v.  Metropolitan  R.  Co.,  L. 
R.  5  H.  L.  45  ;  Readhead  v.  Midland 
R.  Co.,  L.  R.  4  Q.  B.  379;  Simmons  v. 
New  Bedford,  &c.  S.  B.  Co.,  97  Mass. 
361 ;  Ingalls  v.  Bills,  9  Mete,  i  ;  Mc- 
Clenaghan  v.  Brock,  5  Rich.  Law,  17; 
McLane  v.  Sharpe,  2  Harringt.  481 ; 
Stockton  V.  Frey,  4  Gill,  406 ;  Jeffer- 
sonville  R.  Co.  v.  Hendricks,  26 
Ind.  228 ;  Sherlock  v.  Ailing,  44  Id. 
184;  Lamb  v.  Lyon,  Hay,  61 ;  13  F. 
D.  799 ;  Anderson  v.  Pyper,  Hay,  23  ; 
2  Mur.  [Sc]  261  ;  Aston  v.  Heaven,  2 
Esp.  533 ;  Christie  v.  Griggs,  2  Campb. 
79;  Crofts  z'.Waterhouse,  3  Bing.  319  ; 
II  J.  B.  Moore,  133.  A  passenger  on 
a  street-railway  car  was  injured  by  a 
passing  load  of  hay.  Held,  he  must 
prove  affirmatively  some  negligence 
on  the  part  of  the  company,  contribut- 
ing to  the  accident  (Federal  St.,  &c. 
R.  Co.  V.  Gibson,  96  Penn.  St.  83). 

s  McPadden  v.  N.  Y.  Central  R. 
Co.,  44  N.  Y.  478 ;  and  see  Deyo  v. 
N.  Y.  Central  R.  Co.,  34  Id.  9; 
Wabash,  &c.  R.  Co.  v.  Koenigsam,  13 
111.  App.  505  [broken  trestle]. 

'  See  cases  cited  under  §  407,  ante. 

*  A  train  was  thrown  from  the 
track  in  cold  weather  by  a  broken  rail 
on  the  outside  of  a  curve.  A  passen- 
ger was  found    injured    outside   the 


coach.  The  train  was  not  running  at 
unusual  speed ;  the  track  was  in  good 
repair,  and  had  just  been  inspected; 
and  there  was  some  proof  that  the 
passenger  jumped  out  of  the  car  in 
the  confusion.  Held,  that  the  injury 
was  due  either  to  plaintiff's  own  want 
of  care,  or  to  one  of  those  accidents 
that  no  skill  or  prudence  could  guard 
against;  held,  also,  error  to  instruct 
the  jury  that  the  derailing  of  the  train 
was  prima  facie  evidence  of  negli- 
gence, and  plaintiff  need  prove  nothing 
more,  it  then  devolving  upon  defend- 
ants to  prove  that  there  was  not  "the 
least  negligence,  or  want  of  skill,  or 
prudence  or  vigilance"  on  their  part 
(Heazle  v.  Indianapolis,  &c.  R.  Co., 
76  111.  SOI). 

5  Deyo  V.  N.  Y.  Central  R.  Co., 
34  N.  Y.  9 ;  Keeley  v.  Erie  R.  Co.,  47 
How.  Pr.  256.  A  railroad  company 
is  not  liable  for  an  injury  to  a  passen- 
ger, caused  by  the  precipitation  of  a 
train  into  a  chasm,  the  bridge  over 
which  had  been  burnt  by  the  public 
enemy,  if  the  officers  in  charge  of  the 
train  had  no  means  of  knowing  that 
the  bridge  had  been  burnt  (Sawyer  v. 
Hannibal,  &c.  R.  Co.,  27  Mo.  240). 
Plaintiff,  while  leaving  a  ferry-boat  in 
the  dark  with  a  crowd,  was  hurt  by 
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to  a  train  which  the  servants  of  the  company  run  upon 
the  broken  track  after  they,  or  those  who  ought  to 
advise  them,  have  had  notice  of  its  condition,  or  have  had 
sufficient  opportunity  to  learn  of  it.  And,  although  it 
was  at  one  time  doubted,  it  is  now  settled  that  the  same 
rule  applies  to  vehicles  and  everything  else  furnished  by 
the  carrier.^ 

§  495.  Degree  of  care  required.— Out  of  special  regard 
for  human  life,  and  acting  upon  the  presumption  that 
every  man  who  commits  his  person  to  the  charge  of  others 
expects  from  them  a  higher  degree  of  care  for  his  bodily 
safety  than  they  would  bestow  upon  the  preservation  of 
his  property,  the  law  very  wisely  exacts  from  a  common 
carrier  of  passengers  for  hire,  in  the  performance  of  his 
duties  as  such,  the  utmost  care  and  skill  which  prudent 
men  are  accustomed  to  use  under  similar  circumstances.^ 


being  caught  between  the  boat  and 
slip,  because  the  chain  used  to  prevent 
the  premature  egress  of  passengers 
had  been  removed  by  one  of  the 
crowd  before  the  boat  was  secured. 
Held,  no  evidence  of  negligence  on 
the  part  of  the  company  (Joy  v.  Win- 
nisimmet  Co.,  114  Mass.  63). 

1  See  ante,  \  410. 

2  Simmons  v.  New  Bedford,  &c. 
Steamb.  Co.,  97  Mass.  361;  McElroy 
■V.  Nashua,  &c.  R.  Co.,  4  Cush.  400; 
Union  Pacific  R.  Co.  v.  Hand,  7 
Kans.  380.  This  appears  to  be  in 
substance  the  rule  laid  down  in  all 
the  decisions ;  but  we  give  a  note  of 
the  language  used  in  various  cases: 
"  The  law  imposes  upon  the  carrier  of 
passengers  the  duty  of  providing  for 
their  safe  conveyance,  as  far  as  human 
care  and  foresight  can  secure  that  re- 
sult "  (Weed  V.  Panama  R.  Co.,  5 
Duer,  193;  Maverick  v.  Eighth  Av. 
R.  Co.,  36  N.  Y.  378;  Brown  v.  N. 
Y.  Central  R.  Co.,  34  N.  Y.  404). 
Common  carriers   of  passengers  are 


bound  to  use  extraordinary  care  and 
diligence,  and  are  excused  only  by 
force  or  pure  accident  (Caldwell  v. 
Murphy,  i  Duer,  233 ;  see  Huelsen- 
kamp  V.  Citizens'  R.  Co.,37  Mo.  S37). 
Common  carriers  of  passengers  are 
bound  to  use  more  than  ordinary  care 
— i.  e.,  more  than  such  care  as  is 
used  by  very  cautious  persons ;  and 
if  a  passenger  receives  an  injury 
which  any  reasonable  care  and  skill 
could  have  prevented,  the  carrier  is 
liable  therefor  (Edwards  z/.  Lord,  49 
Maine,  279).  Carriers  of  passengers 
for  hire  are  bound  to  exert  the  utmost 
skill  and  prudence  in  conveying  their 
passengers,  and  are  responsible  for  the 
slightest  negligence  or  want  of  skillful- 
ness,  either  in  themselves  or  their 
servants  (Sales  v.  Western  Stage  Co., 
4  Iowa,  547 ;  Fairchild  v.  California 
Stage  Co.,  13  Cal.  599;  Johnson  v. 
Winona,  &c.  R.  Co.,  11  Minn.  296; 
see  Jeffersonville  R.  Co.  v.  Hend- 
ricks, 26  Ind.  228).  The  highest  de- 
gree   of    care    which   a    reasonable 
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This  rule  has  been  constantly  applied  to  the  proprietors  of 
stage-coaches^  and  steamboats;*  and  much  more  is  it  ap- 
plicable to  railroad  companies^  whose  mode  of  conveyance, 
involving  greater  dangers,  demands  unusual  care.  Nor 
can  any  allovi^ance  be  made  in  favor  of  a  carrier  whose 
financial  condition  is  embarrassed.*  It  is  therefore,  the 
duty  of  a  passenger  carrier  to  adopt  all  precautions  which 
have  been  practically  tested  and  are  known  to  be  of 
value,"  and  to  have  all  the  skill  which  is  possessed  by  men 
whose  services  it  would  have  been  reasonably  practicable 
for  him  to  secure.  Therefore,  the  mere  neglect  to  adopt 
new  improvements  from  time  to  time,  as  their  value  is 
demonstrated,  is  enough  to  make  the  carrier  liable  for  ac- 


man  would  use  is  required  of  them 
(Derwort  v.  Loomer,  21  Conn.  245). 
They  must  use  the  utmost  care  and 
skill  of  very  cautious  persons-  (Mav- 
erick V.  Eighth  Av.  R.  Co.,  36  N.  Y. 
378 ;  Taylor  v.  Grand  Trunk  R.  Co., 
48  N.  H.  308).  The  care,  skill  and 
diligence  required  of  carriers  of  pas- 
sengers are  of  the  highest  degree,  and 
must  be  proportionate  to  the  danger 
of  their  particular  mode  of  conveyance ; 
but  they  are  not  insurers  against  all 
accidents,  and  the  passengers  take  all 
the  risks  incident  to  the  mode  of  travel 
(Galena,  &c.  R.  Co.  v.  Fay,  16  111. 
558  ;  Sherlock  v.  Ailing,  44  Ind.  184). 
See  ante,  §  51.  Where  a  passenger  in 
defendant's  street  car  was  injured  by 
a  collision  between  the  car  and  a  train 
at  a  railroad  crossing;  Held,  proper 
to  charge  the  jury,  in  view  of  the 
special  circumstances,  that  defendant 
' '  was  bound  to  exercise  the  highest 
degree  of  care  and  prudence,  the 
utmost  human  skill  and  foresight " 
(Coddington  v.  Brooklyn,  &c.  R.  Co., 
102  N.  Y.  66).  The  utmost  care  is 
required  in  making  connections  of  pas- 
senger trains ;  and  it  is  for  the  jury  to 
decide,  taking  into  account  the  grade, 


wind,  and  all  surrounding  circum- 
stances, whether  the  making  of  a 
flying  switch  is  consistent  with  such 
care  (White  v.  Fitchburg  R.  Co.,  136 
Mass.  321). 

^  Farish  v.  Reigle,  1 1  Graft.  697. 
To  the  same  effect  are  Maury  v.  Tal- 
madge,  2  McLean,  157;  Derwort  v. 
Loomer,  21  Conn.  245 ;  Fairchild  v. 
California  Stage  Co.,  13  Cal.  599; 
Sales  V.  Western  Stage  Co.,  4  Iowa, 
547;  Frink  v.  Coe,  4  Greene,  555. 

*  Hall  V.  Conn.  River  Steamboat 
Co.,  13  Conn.  319;  Caldwell  v.  N.J. 
Steamboat  Co.,  47  N.  Y.  282;  The 
Pilot  Boy,  23  Fed.  Rep.  103. 

^  In  addition  to  the  cases  cited 
under  §  51,  ante,  see  Thayer  v.  St. 
Louis,  &c.  R.  Co.,  22  Ind.  26;  Galena, 
&c.  R.  Co.  V.  Yarwood,  15  111.  468; 
Louisville,  &c.  R.  Co.  v.  McCoy,  81 
Ky.  403;  Baltimore,  &c.  R.  Co.  v. 
Wightman,'  29  Gratt.  431. 

*  Taylor  v.  Grand  Trunk  R.  Co., 
48  N.  H.  304. 

»  Caldwell  v.  N.  J.  Steamboat 
Co., 47  N.  Y.  282 ;  Knight  v.  Portland, 
&c.  R.  Co.,  56  Maine,  234;  see  Meier 
V.  Penn.  R.  Co.,  64  Penn.  St.  225. 
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cidents  which  might  have  been  avoided  by  the  use  of  such 
improvements.^ 

§  496.  Application  of  rule  requiring  great  care.— The  rule 
requiring  great  care  from  carriers  is  not  to  be  pressed  to 
an  extent  which  would  make  the  conduct  of  the  business 
so  expensive  as  to  be  wholly  impracticable.^  Therefore, 
it  is  not  to  be  construed  as  meaning  that  the  carrier  must 
adopt  all  the  precautions  that  an  ingenious  mind  or  scien- 
tific skill  could  suggest,'  nor  that  he  must  use  all  the  pre- 
cautions which,  after  an  accident  has  happened,  it  can  be 
seen  would  have  sufficed  to  avoid  it,*  nor  even  that  he 
must  use  such  precautions  as  one  would  use  who  knew 
beforehand  that  the  accident  would  otherwise  certainly 
occur,^  nor  that  he  must  foresee  and  provide  against 
casualties  never  before  known  and  not  reasonably  to  be 
expected.® 


'  Where  the  defendant  neglected 
to  adopt  a  new  and  useful  improve- 
ment in  the  construction  of  a  switch, 
and  such  omission  caused  the  accident, 
Held,  that  the  defendant  was  liable 
(Smith  V.  Harlem  R.  Co.,    19  N.  Y. 

127). 

2  Pittsburgh,  &c.  R.  Co.  v.  Thomp- 
son, 56  111.  138. 

'  A  r^lway  company  is  bound  to 
use  the  best  precautions  in  known 
practical  use  to  secure  the  safety  of 
their  passengers,  but  not  every  pos- 
sible precaution  which  the  highest 
scientific  skill  (according  to  specula- 
tive evidence)  might  have  suggested 
(Ford  V.  Southwestern  R.  Co.,  2  Fost. 
&  F.  730;  Steinweg  v.  Erie  R.  Co.,  43 
N.  Y.   123;  see  TuUer  v.  Talbot,  23 

yi.  357). 

*  Bowen  v.  N.  Y.  Central  R.  Co. 

18  N.  Y.  408. 

5  Cornman  v.  Eastern  Counties  R, 
Co.,  4  Hurlst.  &  N.  781,  and  cases 
cited  under  §§  406,  407,  410,  ante. 


^  See  cases  cited  under  §  11,  ante. 
Plaintiff's  intestate  was  a  passenger 
upon  defendant's  boat.  The  forward 
deck  was  surrounded  by  bulwarks 
three  or  four  feet  high,  with  gangways 
on  each  side  closed  by  rails  hinged  to 
the  bulkwarks  and  of  the  same  height, 
and  coming  down  upon  stanchions  in 
the  center  of  the  gangway,  leaving  the 
space  beneath  open.  This  deck  was 
not  designed  for  passengers,  but  they 
were  permitted  to  go  there ;  the  intes- 
tate went  out  thereon,  his  hat  blew  off, 
he  sprang  for  it,  slipped  under  the 
gangway  rail  and  was  drowned.  It 
appeared  that  all  the  boats  on  the  Lake 
were  constructed  in  the  same  manner, 
that  they  had  been  so  run  for  many 
years,  and  there  was  no  proof  that  any 
one  had  ever  gone  overboard  in  this 
way  before,  or  that  such  a  danger  had 
been  apprehended.  Held,  that  the 
evidence  failed  to  show  negligence, 
and  that  plaintiff  was  properly  Eon- 
suited  (Dougan  v.  Champlain  Trans. 
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§  497.  Obligations  as  to  vehicle.— It  is  now  universally 
agreed  that  a  common  carrier,  whether  by  stage,  railroad, 
steamboat  or  otherwise,  is  not  absolutely  bound  to  provide 
safe  and  "  roadworthy "  vehicles,  and  is  not  responsible 
for  any  defects  therein  which  could  not  have  been  dis- 
covered by  any  known  tests,  either  in  its  use  or  in  the 
process  of  its  manufacture.^      On  the  other   hand,  it   is 


Co.,  56  N.  Y.  l)  So  also  it  was  held, 
that  the  evidence  failed  to  show  negli- 
gence and  plaintiff  was  properly  non- 
suited, where  the  company  had  cor- 
rugated brass  plates  on  the  main  stair- 
way on  which  plaintiff  slipped,  and  it 
was  shown  that  the  stairs  were  finished 
in  the  same  manner  as  upon  the  best 
river-boats ;  that  the  boat  had  been  in 
use  a  year,  and  had  carried  a  thousand 
passengers  a  day  without  any  accident 
of  the  kind  before  (Crocheron  v.  North 
Shore,  &c.  Ferry  Co.,  56  N.  Y.  656). 
A  steamboat  company  was  held  not  to 
be  liable  where  plaintiff  fell  overboard 
because  of,  ' '  in  the  first  place,  an 
attempt  of  three  rash  persons  to  re- 
gain the  land  after  the  boat  had  started, 
then  the  entirely  heedless  and  unthink- 
ing rush  and  pressure  of  a  crowd  of  pas- 
sengers of  ordinary  sobriety  and  pru- 
dence ;  and  then  the  wrongful  openmg 
of  the  gate  by  an  unauthorized  person." 
It  was  held  also  that  the  company  was 
not  chargeable  with  negligence  for  not 
putting  the  rail  and  stanchions  at  the 
gangway  in  place  before  the  starting 
of  the  boat  (Cleveland  v.  N.  J.  Steam- 
boat Co.,  68  N.  Y.  306).  See  also 
Loftus  V.  Unioh  Ferry  Co.,  22  Hun, 
33 ;  Hanson  v.  Lancashire,  &c.  R. 
Co.,  20  Week.  Rep.  297. 

1  Readhead  v.  Midland  R.  Co.,  L. 
R.  2  Q.  B.  412  ;  affirmed,  L.  R.  4  Q. 
B.  379.  In  Stokes  v.  Eastern  Coun- 
ties R.  Co.  (2  Fost.  &  F.  691),  which 
is  mentioned  in  the  last  case,  the 
plaintiffs  intestate  was  killed  while  a 


passenger  on  a  train,  in  consequence 
of  the  breaking  of  a  tire.  The  Chief 
Justice  charged  the  jury  that  if  the 
flaw  was  visible,  or  could  have  been 
detected  by  an  ordinary,  reasonable, 
proper  and  careful  examination  by  the 
person  in  charge  of  the  engine,  the 
defendant  was  responsible.  Verdict 
for  the  defendant.  See  also  Grote  v. 
Chester,  &c.  R.  Co.,  2  Exch.  251  ; 
Christie  v.  Griggs,  2  Campb.  79  ; 
Israel  z/.  Clark,  4  Esp.  259;  Bremner 
V.  Williams,  i  Carr.  &  P.  414.  In 
Carroll  v.  Staten  Isl.  R.  Co.  (58  N.  Y. 
126),  Andrews,  J.,  said:  "Carriers  of 
passengers  are  not  insurers  of  persons 
whom  they  carry ;  nor  do  they  under- 
take that  the  vessels  or  vehicles  which 
they  use  are  absolutely  free  from  de- 
fects. .  .  .  Some  remarks  which 
seem  adverse  to  this  view  were  made 
by  the  learned  judge  who  delivered 
the  opinion  in  Alden  v.  N.  *l.  Central 
R.  Co.,  26  N.  Y.  102;  but  the  subse- 
quent cases  show  that  it  was  not  the 
intention  of  the  court  to  depart  from 
the  established  doctrine  upon  the  sub- 
ject "  (citing  McPadden  v.  N.  Y.  Cen- 
tral R.  Co.,  44  N.  Y.  478 ;  Caldwell  v. 
N.  J.  Steamboat  Co.,  47  Id.  290).  "If 
the  crack  in  the  boiler  was,  as  the 
referee  found,  undiscoverable  upon 
examination  or  by  the  application  of 
any  tests  known  or  practiced,  and  if 
no  presumption  that  the  boiler  was 
defective  was  created  by  the  fact  that 
it  had  been  in  use  for  several  years, 
then  the  fact  that  the  defect  existed. 
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agreed  that  the  carrier  is  responsible  for  any  such  defect, 
which  he  could  have  ascertained,  after  purchasing  the 
vehicle,  by  the  application  of  any  tests  which  he  knew 
or  might  have  known  by  the  use  of  great  diligence.* 
Whether  he  is  responsible  for  defects  which  could  not 
have  been  thus  discovered,  after  the  vehicle  came  into 
his  possession,  but  could  have  been  discovered,  by  the 
use  of  such  tests  during  the  process  of  manufacture,  is 
a  question  upon  which  there  is  a  difference  of  opinion. 
In  New  York,  it  has  been  distinctly  held  that  he  is.* 
It  was  so  held  in  England,  many  years  ago,^  but  in  later 


without  which  the  explosion  would 
not  have  happened,  would  not  alone 
have  justified  a  recovery." 

*  In  Ingalls  v.  Bills  (9  Mete,  i),  a 
common  carrier  of  passengers  may  be 
liable  for  injuries  arising  from  the 
breaking  of  an  axle  from  the  effect  of 
frost,  if  it  appear  that  he  was  guilty  of 
even  slight  neglect  in  guarding  against 
such  effect  (Frink'Z'.  Potter,  17  111.  406). 
Plaintiff  was  injured  while  in  defend- 
ants' cars,  in  consequence  of  an  im- 
perfection in  a  driving-wheel,  causing 
the  wheel  to  give  way.  It  had  been 
tested  in  the  usual  way  when  new,  by 
hammering  it  all  round,  but  had  not 
been  again  tested  after  a  long  use  of 
it.  A  verdict  for  plaintiff  was  sus- 
tained (Manser  v.  Eastern  Counties  R. 
Co.,  6  Hurlst.  &  N.  899).  Plaintiff  was 
a  passenger  on  a  stage-coach,  and  was 
injured  by  its  overturning  in  conse- 
quence of  a  defective  axle.  The  evi- 
dence showed  that  the  flaw  had  only 
the  appearance  of  a  hair.  In  stating 
the  case  to  the  jury,  the  Lord  Com- 
missioner remarked  that  the  question 
was,  "Whether  the  defendants  have 
used  the  utmost  care  to  which  human 
foresight  could  reach."  "You  are 
to  say  whether  there  was  such  appear- 


ance of  defect  as  the  eye  of  an  artificer, 
applied  with  reasonable  attention, 
could  discover,  and  will  take  into  con- 
sideration that  the  eye  of  an  experi- 
enced person  might  discover  defects 
imperceptible  to  others  "  (Anderson  v. 
Pyper,  Hay,  23;  2  Murr.  [Sc]  261). 
In  Bremner  v.  Williams  (l  Carr.  &  P, 
414),  the  judge  charged  the  jury  that 
every  stage-coach  proprietor  impliedly 
agrees  that  his  coach  shall  be  suffi- 
ciently secure  to  perform  the  journeys, 
it  undertakes ;  and  that  he  ought  to 
examine  its  sufficiency  previous  to  each 
journey.  The  absence  of  means  of 
communication  with  the  conductor, 
when  required  by  statute,  is  evidence 
of  negligence  (Blamires  v.  Lancashire, 
&c.  R.  Co.,  L.  R.  8  Exch.  283). 

^  Defendant  held  responsible  if  the 
defect  in  the  axle  could  have  been  dis- 
covered in  the  process  of  manufacture 
by  the  application  of  any  test  known 
to  men  skilled  in  such  business 
(Hegeman  v.  Western  R.  Co.,  13  N. 
Y.  9;  Alden  v.  N.  Y.  Central  R.  Co., 
26  Id.  102).  S.  P.,  Burns  v.  Cork,  &c. 
R.  Co.,  13  Irish  C.  L.  547. 

3  Sharp  V.  Grey,  9  Bing.  457 ;  S.  C, 
differently  reported,  2  Moore  &  Scott, 
620. 
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cases,  the  question  has  been  purposely  left  open.^  In 
Massachusetts,*  and  Scotland,^  it  is  held  that  he  is  not. 
A  carrier  is  not  liable  for  an  accident  happening  in  conse- 
quence of  a  defect  in  the  road,  which  could  not  reasonably 
be  foreseen,  overstraining  its  vehicle  at  a  point  technically 
defective,  but  only  in  such  respect  as  no  reasonable  man 
would  think  worthy  of  repair  or  improvement,  if  his  atten- 
tion was  called  to  it.  The  carrier's  obligation  is  only  that 
the  vehicle  shall  be  reasonably  sufficient  for  the  journey, 
— not  that  it  shall  in  every  event  be  safe.*  But  the  occur- 
rence of  an  injury  through  a  defect  in  the  vehicle  is  at  least 
prima  facie  evidence  of  negligence  on  the  part  of  the 


carrier. 


1  See  Readhead  v.  Midland  R.  Co., 
L.  R.  4Q.  B.  379. 

2  Ingalls  V.  Bills,  9  Mete.  i.  This 
case  was  cited  before  the  courts  in 
New  York  and  England,  overruled  in 
the  former,  and  approved  in  the  latter. 
In  that  case,  a  passenger  in  a  coach 
received  an  injury  solely  by  reason  of 
the  breaking  of  one  of  the  iron  axle- 
trees,  in  which  there  was  a  very  small 
flaw,  entirely  surrounded  by  sound 
iron  a  fourth  of  an  inch  thick,  and 
■which  could  not  be  discovered  by  the 
most  careful  examination  externally. 
Held,  that  the  proprietor  of  the  coach 
was  not  answerable  for  the  injury  thus 
received.  In  Ladd  v.  New  Bedford 
H.  Co.  (119  Mass.  412),  a  passenger 
sought  to  recover  for  an  injury  caused 
by  a  defect  in  a  switch.  Held  (follow- 
ing Ingalls  V.  Bills,  supra),  that  the 
carrier  company  "  was  not  responsible 
for  hidden  defects,  which  could  not 
have  been  discovered  by  the  most 
careful  inspection."  See  Simmons  v. 
New  Bedford,  &c.  St.  Boat  Co.,  97 
Mass.  361. 

3  Lamb  v.  Lyon,  Hay,  61;  13  F. 
D.  799 ;  Anderson  v.  Pyper,  Hay,  23 ; 
2  Mur.  [Sc.J  261). 


"  Per  Blackburn,  J.,  Readhead  v. 
Midland  R.  Co.,  L.  R.  2  Q.  B.  412, 
441 ;  see  Burges  v.  Wickham,  3  Best 
&  S.  669,  693. 

*  The  plaintiff,  while  a  passenger 
in  defendants'  cars,  was  injured  by 
reason  of  the  axle  of  the  engine  break- 
ing and  throwing  the  train  from  the 
track.  No  evidence  was  given  by  the 
defendants  or  in  their  favor.  Held, 
that  defendants  were  liable,  as  nothing 
had  appeared  to  rebut  the  prima  facie 
presumption  against  them  (Dawson  v. 
Manchester,  &c.  R.  Co.,  5  Law  Times, 
N.  S.  682).  Pollock,  C.  B.,  said: 
"Where  an  accident  happens,  as  in 
this  case,  to  a  passenger  in  a  carriage 
on  a  line  of  railway,  either  by  the  car- 
riage breaking  down  or  running  off 
the  rails,  that  is  prima  facie  evidence 
for  the  jury  of  negligence  on  the  part 
of  the  railway  company,"  In  an  action 
against  the  proprietor  of  a  stage-coach 
for  negligence,  whereby  the  coach 
broke  down,  and  plaintiff,  traveling  by 
it  as  a  passenger,  was  hurt,  to  prove 
negligence,  it  was  held  prima  facie 
enough  to  give  evidence  of  the  coach 
having  broke  down  (Christie  v. 
Griggs,  2  Campb.  76).     Where  a  coach 
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§  498.  Exception  as  to  certain  vehicles.— If,  however,  a 
carrier  simply  permits  passengers  to  enter  a  vehicle  noto- 
riously unfit  for  travel,  and  not  provided  by  him  for  passen- 
ger traffic,  they  cannot  complain  of  its  defects.  Thus,  the 
omission  to  place  a  chain  across  the  rear  of  a  caboose  car 
attached  to  a  freight  train,  and  which  was  not  provided  for 
the  carriage  of  passengers,  but  in  which  they  were  allowed 
to  ride,  was  held  not  to  be  negligence  on  the  part  of  the 
company.^  Nor  does  iT:  make  any  difference  that  they  pay 
fare.^  This  exception  to  the  general  rule  has  no  applica- 
tion to  a  passenger  car,  simply  because  it  is  attached  to  a 
freight  train,*  nor  to  any  car  provided  for  passenger 
traffic,  however  obviously  unfit. 

§  499.  Carrier's  liability  for  condition  of  road.— A  carrier 
upon  an  ordinary  road  is  not  responsible  for  the  condition 
of  the  road,  or  for  obstacles  to  travel  upon  it,  because  it 
is  not  subject  to  his  control,  and  because,  a  good  road  not 
being  an  absolutely  necessary  condition  of  safe  traveling, 
passengers  do  not  make  any  express  or  implied  stipulation 

has  broken  down  in  a  manner  which  factory  explanation.       "  As  the   cars 

makes  it  reasonably  possible  to  sup-  and  the  track  are  within  the  exclusive 

pose  that  the  accident  was  caused  by  possession  and  control  of  the  com- 

overloading,  proof  that  at  the  time  of  pany,  it  is  incumbent  upon  them  to 

the  accident  there  were  more  passen-  explain  the  cause  of  an  accident,  it  not 

gers  than  the  statute  allows  is  con-  being  ordinarily  in  the  power  of  the 

elusive  evidence  of  negligence  (Israel  passenger  to  do  so.    Cars  can   ordi- 

V.    Clark,  4  Esp.  259).      Where  one  narily  be  run  with  safety;  and  when 

street    car     overtook    and    ran    into  they  are  not,  that  fact  itself  is  evidence 

another,  whereby  plaintiff  was  injured,  of  fault  or  defect  somewhere,  requiring 

and  the   cause   did   not  satisfactorily  explanation"    (Stevens  v.   European, 

appear;    Held,  that  the  carrier  was  &c.   R.   Co.,    66  Maine,  74).    s.    p., 

liable,  because  he  failed  to  rebut  the  Chicago  R.  Co.  v.  Young,  62  III.  238. 

presumption  of  negligence  created  by  '  Chicago,  &c.  R.  Co.  v.  Hazzard, 

the  fact  of  the  accident  (Smith  v.  St.  26  111.  373. 

Paul  City  R.  Co.,  32  Minn.  i).     Where  ^    Shoemaker    v.    Kingsbury,    12 

a  loosened  wheel  caused  a  car  to  pitch  Wall.  369. 

from  side  to  side ;  Held,  that  negligence  ''  Dillaye  v.  N.  Y.  Central  R.  Co., 

on  the  part  of  the  company  must  be  56  Barb.  30. 
presumed  until  removed  by  some  satis- 
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on  the  subject.  But  it  is  different  in  the  case  of  a  carrier 
by  rail.  The  condition  of  the  rails  and  road-bed  is  a  mat- 
ter of  at  least  equal  importance  to  passengers  with  the  con- 
dition of  the  cars  in  which  they  sit.  A  missing  rail  is  a 
defect  as  serious  as  a  broken  wheel.  There  is,  therefore, 
in  every  contract  for  the  conveyance  of  a  passenger  by 
rail,  an  implied  undertaking  for  the  safe  condition  of  the 
road  as  well  as  of  the  vehicle,  so  far  as  the  carrier  can  se- 
cure it  by  the  utmost  care  and  diligence.^  Not  only  must 
the  road  be  properly  constructed,  but  it  must  be  kept  in 
good  condition.  The  servants  of  the  company  must  ex- 
amine it  frequently,  and  make  sure  that  the  rails  are  in 
good  order,  and  firmly  secured  to  the  ground.  Any  fail- 
ure in  these  duties  is  culpable  negligence.*  But  it  is  not 
bound  to  anticipate  negligence  on  the  part  of  persons  law- 
fully working  upon  or  near  its  road.^ 

§  500.  Liability  for  interference  of  strangers  with  road.— 
The  obligations  of  a  railroad  company  with  respect  to  the 
condition  of  the  accessories  to  its  road,  such  as  bridges, 
crossways,  fences,  etc.,  have  already  been  discussed.*     But 


>  Knight  V.  Portland,  &c.  R.  Co.,  Barb.  493).     See  ante,  Chapter  XIX, 

56  Maine,  234;  Toledo,  &c.  R.  Co.  v.  on  Construction  of  Railroads. 
Apperson,  49  111.  480;  Nashville,  &c.  ^  Curtiss   v.    Rochester,    &c,    R. 

R.  Co.  V.  Messino,  i   Sneed,  220.     A  Co.,  20  Barb.  282;  affirmed,  18  N.  Y., 

car  in  which  the  plaintiff's  intestate  534.     See  Taylor  v.  Grand  Trunk  R. 

was    riding    was    thrown    from    the  Co. ,  48  N.  H.  304 ;  Holyoke  v.  Grand 

track  by   a  defective    rail.      It    was  Trunk  R.  Co.,  Id.   541;  Toledo,   &c. 

proved  that  the  rail  was  cracked  at  R.  Co.  v.  Conroy,  68  111.   560  [rotten 

the  time  it  was  laid  down,   and  was  trestle  work] ;  Kansas  Pacific  R.  Co. 

under  repair  at  the  time  of  the  acci-  v.  Miller,  2  Col.  442  [gross  negligence 

dent.     A  verdict  for  plaintiff  was  sus-  to  construct  a  bridge  with  an  approach 

tained    (Pym  v.    Great   Northern   R.  of  light   unsubstantial   soil    reaching 

Co.,  2  Fost.  &  F.  619).     Where  rails  into  a  water-way], 
were  laid  only  a  quarter  of  an  inch  '  Daniel  v.  Metropolitan   R.  Co., 

apart  at  the  ends,  and   expanded  in  L.  R.  5  H.  L.  45.  • 

summer  half  an  inch,  held,  that  the  *   See  ante,  §§  406-417.      As   to 

jury  might  find  this  negligence — the  depots,  see  Liscomb  v.  New  Jersey  R. 

rails    having    bent    in     consequence  Co.,  6  Lans.   75;  McDonald  v.  Chi- 

(Reed  v.  N,  Y.  Central  R.    Co.,    56  cago,  &c.  R.  Co.,  29  Iowa,  170;  Hul- 
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it  may  be  here  mentioned  that  passengers,  though  they 
cannot  claim  the  benefit  of  the  statutes  concerning  rail- 
road fences/  are  nevertheless  entitled  to  have  some  pre- 
cautions adopted  which  will  avoid  injury  to  them  from  the 
probable  presence  of  animals  upon  the  track  ;  ^  and  that 
the  company  cannot  justify  itself  for  omitting  to  take  such 
precautions  upon  the  theory  that  it  is  not  bound  to  an- 
ticipate negligence  on  the  part  of  others,  if  experience 
has  shown  that  such  negligence  is  common.®  Where  the 
cupola  of  a  street  car,  while  passing  under  a  rope  hanging 
from  a  derrick,  caught  it  and  pulled  the  derrick  upon 
the  car  and  killed  a  passenger,  the  carrier  was  held  to  be 
liable,  as  well  as  the  contractor  who  had  so  placed  the 
derrick.* 

§  501.  When  ordinary  care  only  required. — The  require- 
ment of  extraordinary  care,  being  founded  upon  the 
special  risk  of  human  life  involved  in  the  business  of 
carrying  passengers,  is  not  to  be  extended  to  incidents  of 
the  business  which  do  not  involve  such  risk,  and  in  which 
the  carrier  stands  in  the  same  relation  to  the  passenger  as 
do  other  business  men  from  whom  such  peculiar  care  is 
not  required.  Thus,  with  regard  to  waiting-rooms  in  a 
station,  the  ground  surrounding  it^  and  other  premises  of 
a  railroad  company,  its  obligation  to  passengers  is  only 
one  of  ordinary  care,  in  common  with  that  of  all  other 
occupants  of  land  or  buildings,  inviting  persons  to  enter 
thereon,  for  compensation  ;  since  passengers  are  no  more 
endangered,    in    such   places,   than   they   are   on    similar 

bert  V.  N.  Y.  Central  R.  Co.,  40  N.  Y.  s  Chicago,  &c.  R.  Co.  v.  McAra, 

145.  52  111-  296. 

1  See  ante,  §  447.  *  Hunt  v.    Missouri  R.    Co.,    14 

2  Lackawanna,    &c.    R.    Co.    v.  Mo.  App.  160. 

Chenewith,  52  Penn.  St.  382 ;  Sullivan  "  Moreland  v.  Boston  &  Prov.  R. 

V  Phil  &  Reading  R.  Co.,  30  Id.  Co.,  141  Mass.  31  [passenger  injured 
234;  Chicago,  &c.  R.  Co.  v.  McAra,  by  shingles  lying  on  station-grounds]. 
52  111.  296. 
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premises  not  belonging  to  a  railroad  company.  But  with 
regard  to  the  dangers  arising  from  the  use  of  steam  or  of 
the  carrier's  vehicle  at  such  places,  the  carrier's  obligation 
is  for  extraordinary  care ;  because,  as  to  these,  he  stands 
upon  a  different  footing  from  the  ordinary  owner  of 
premises  not  used  for  dangerous  purposes. 

§  502.  Liability  of  lessees  for  condition  of  the  road. — There 
can  be  no  doubt  of  the  responsibility  of  a  corporation  or 
individual  owning  the  fee  of  a  railroad,  and  conveying 
passengers  thereon,  for  the  condition  of  the  road  ;  and  as 
railway  companies  generally  own  the  fee  of  the  road  upon 
which  their  business  is  done,  the  principle  of  their  liability 
has  been  seldom  discussed.  But  the  liability  of  a  carrier 
by  railroad  for  the  defects  of  the  road  does  not  depend 
merely  upon  his  ownership  of  it.  It  arises  also  from  the 
stipulation  against  such  defects  which,  as  we  have  said,  is 
clearly  implied  in  every  contract  with  a  passenger,  and  also 
from  the  policy  of  the  law,  which  will  not  allow .  human 
life  to  be  jeopardized  by  a  division  of  the  responsibility 
between  the  owner  of  the  vehicle  "and  the  owner  of  the 
road,  where  (as  would  surely  be  the  case  on  railroads) 
such  a  division  would  in  a  large  proportion  of  cases  make 
it  almost  impossible  to  determine  which  party  should 
make  compensation.  Therefore,  one  who  conveys  passen- 
gers in  his  own  coach,  over  a  railway  track  belonging  to 
another  person  or  corporation,  is  liable  to  his  passengers, 
not  only  for  negligence  in  the  management  of  the  coach,^ 
but  also  for  the  consequences  of  negligence  in  the 
management  of  the  track,  although  he  may  have  no  con- 
trol over  it.^     And,  on  the  other  hand,   a  company  own- 

'  Fletcher  v.  Boston,  &c.  R.  Co.,  affirmed,  39  N.  Y.  227.    The  owners 

I  Allen,  9.  of  passenger  cars  used  upon  a  railroad 

3  Carpue  v.  Brighton,  &c.  R.  Co.,  belonging  to  the  state,  are   liable  as 

3  Railw.  Cas.  692;  Peters  v.  Rylands,  common  carriers  for  an  injury   to    a 

20  Penn.  St.   497;    see    Edgerton   v.  passenger  occasioned  by  a  collision  of 

Harlem  R.    Co.,  35  Barb.    193,    389;  their  trains,  though  the  motive  power 
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ing  the  track,  and  drawing  the  cars  of  another  company- 
over  it,  is  also  liable  to  passengers  in  those  cars  for  negli- 
gence, whether  in  the  management  of  that  work  or  in  the 
maintenance  of  the  track  ^  and  the  regular  approaches 
thereto,  though  the  latter  were  constructed  by  another 
corporation  for  its  sole  use.''  It  has  been  further  held  that, 
where  a  railroad  company  grants  the  use  of  its  track  to  an- 
other company,  and  an  injury  happens  through  the  negli- 
gence of  the  latter  to  a  passenger  in  the  cars  of  the  former 
company,  this  company  is  liable  to  its  passenger  therefor  ;^ 
and,  in  such  a  case,  it  is  held  in  some  states  that  the  former 
company  is  liable  for  an  injury  to  a  passenger  in  the  cars 
of  the  latter,  caused  by  the  negligence  of  the  latter.*  But 
it  is  otherwise  where  the  company  in  fault  uses  the  track 
of  the  other  company  by  virtue  of  statutory  powers,^  It 
is  no  defense  for  a  negligent  carrier,  as  against  his  passen. 
ger,  that  the  negligence  or  trespass  of  a  third  party  con- 


of  the  road  was  furnished  by  the  state, 
under  the  control  of  its  agent,  through 
whose  negligence  the  accident  hap- 
pened (Peters  v.  Rylands,  20  Penn. 
St.  497).  Compare  Sprague  v.  Smith, 
29  Verm.  421,  which  is  sometimes 
cited  as  adverse. 

'  Schopman  v.  Boston,  &c.  R. 
Co.,  9  Cush.  24. 

^  Where  plaintiff  was  at  defend- 
ant's depot  to  take  defendant's  train 
and  fell,  in  the  darkness,  down  some 
stairs  on  defendant's  premises  and 
under  its  control,  defendant  was  held 
liable,  though  the  stairs  had  been 
constructed  by  an  express  company 
for  its  sole  use  (Beard  v.  Connecticut, 
&c.  R.  Co.,  48  Verm.  loi). 

8  Railroad  Co.  v.  Barron,  5  Wall. 
90;  see  McEIroy  v.  Nashua,  &c.  R. 
Co.,  4  Cush.  400. 

*  Where  the  appellant  company 
permitted  another  company  to  run  its 
trains  over  their  road,  and  an  accident 


happened  to  one  of  such  trains  which 
was  overturned  through  a  neglect  of 
the  latter  company  to  lock  a  switch. 
Held,  the  former  company  was  liable 
to  a  passenger  on  such  train.  The 
rule  was  declared  to  be,  "  that  a  com- 
pany holding  the  franchise,  and  ex- 
clusive right,  to  operate  a  road,  must 
so  use  it  as  not  to  endanger  passen- 
gers or  property,  whether  the  use  be 
by  themselves  or  others  they  may  per- 
mit to  use  the  road,  and  that  if  they 
permit  another  company  to  run  their 
trains  on  and  over  their  track,  and 
injury  grows  out  of  negligence  of  the 
use  of  the  road  thus  authorized,  the 
company  owning  the  road  and  fran- 
chise will  also  be  liable  (Peoria,  &c. 
R.  Co.  V.  Lane,  83  111.  448).  To  the 
same  effect,  Macon,  &c.  R.  Co.  v. 
Mayes,  49  Geo.  355. 

5  Wright  V.  Midland  R.  Co.,  L.  R. 
8  Exch.  137. 
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tributed  to  the  injury,  although  the  latter  acted  indepen- 
dently of  the  carrier  ;  ^  and  still  less  is  it  a  defense  where 
such  third  party  did  the  negligent  act  while  engaged  in 
carrying  out  a  contract  with  the  carrier  for  their  joint 
benefit.^  Where  a  passenger  buys  a  ticket  from  a  railroad 
company  over  its  line,  and,  at  the  same  time,  from  a  parlor 
car  company,  a  ticket  entitling  him  to  a  berth  in  one  of 
its  sleeping-cars,  the  latter  company  and  its  conductor, 
porter,  etc.,  are  to  be  deemed  the  agents  and  servants  of 
the  railroad  company ;  and  their  negligence,  as  to  any 
matters  involving  the  safety  of  passengers,  is  the  negligence 
of  the  railroad  company.^  Without  notice  to  the  con- 
trary, the  passenger  has  the  right  to  assume  that  the  sleep- 
ing-car is  under  the  management  and  control  of  the  rail- 
road company  running  the  train.*  If  several  carriers  have 
the  use  of  the  same  railroad,  a  passenger  of  one  of  them 


1  Eaton  V.  Boston,  &c.  R.  Co.,  11 
Allen,  500;  Carpenter  v.  Boston,  &c. 
R.  Co.,  97  N.  Y.  494  [postal  agent 
threw  out  mail  bags,  which  struck 
plaintiff]. 

2  A  passenger  in  a  railroad  car 
standing  on  a  side  track,  was  injured 
by  the  car  being  struck  by  the  car 
of  another  corporation,  through  the 
negligence  of  a  brakeman  in  the  em- 
ploy of  such  corporation  in  connect- 
ing the  two  cars  for  the  purpose  of 
carrying  out  a  contract  between  the 
corporations.  Held,  the  corporation 
owning  the  car  in  which  plaintiff  was 
a  passenger  was  liable  (White  v. 
Fitchburg  R.  Co.,  136  Mass.  321); 
see  Self  v.  London,  &c.  R.  Co.,  42  L. 
T.  N.  S.  173.  A  railroad  company 
having  no  depot  at  a  certain  place  used 
the  depot  and  tracks  of  another  com- 
pany under  a  contract  with  the  latter. 
Plaintiff  entered  cars  as  a  passenger 
at  depot  and  was  injured  by  negli- 
gence in  the  management  of  the  train. 


Held,  that  the  former  company  was 
liable,  although  employees  of  latter 
managed  the  train,  under  contract 
between  the  two  companies  (Hannibal, 
&c.  R.  Co.  V.  Martin,  1 1  111.  App.  386). 
Washington,  &c.  R.  Co.  v.  Brown,  17 
Wall.  455  [railroad  run  on  the  joint 
account  of  a  receiver  of  part  of  it  and 
the  lessees  of  the  remaining  part,  and 
the  tickets  were  issued  in  the  name  of 
the  corporation  in  the  same  form  as 
before  the  road  was  leased ;  Held,  cor- 
poration liable  to  a  passenger  im- 
properly expelled]:  see  Foulkes  v. 
Metropol.  Dist.  R.  Co.,  L.  R.  5  C.  P. 
D.  157;  Little  V.  Dusenberry,  46  N. 
J.  Law,  614. 

^  So  held,  where  a  passenger  was 
injured  by  the  falling  of  a  berth  in  the 
sleeping-car  in  which  he  was  riding 
(Pennsylvania  Co.  v.  Roy,  102  U.  S. 
451)- 

*  Cleveland,  &c.  R.  Co.  v.  Wal- 
rath,  38  Ohio  St.  461. 
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has  no  contract  relation  with  the  others  ;  and  his  remedy 
against  them,  if  injured  by  their  negligence,  is  in  tort.^ 
If  the  owner  of  a  steamboat  does  not  himself  employ  it  in 
carrying  passengers  and  has  wholly  parted  with  the  control 
and  management  of  it,  he  is  not  responsible  for  negligence 
in  its  management  by  others.^ 

§  503.  Accidents  beyond  carrier's  line. — A  carrier  who  re- 
ceives fare  and  gives  a  single  ticket  for  a  station  beyond 
his  own  route,  or  otherwise  agrees  to  carry  to  that  point, 
is  liable  for  injuries  suffered  by  the  passenger  at  any  part 
of  the  journey,  through  the  negligence  of  persons  in 
charge  of  the  means  of  conveyance,  whether  such  persons 
are  employed  by  the  original  carrier,*  or  by  another  cor- 
poration or  individual.*  The  contract  in  such  case  is  for 
the  entire  journey ;  and  the  passenger  has  a  right  to  hold 
the  carrier  to  whom  he  paid  his  fare  responsible  for  his 
safety  through  the  whole  distance.  The  subsequent  carriers 
are  to  be  deemed  agents  of  the  first,  so  far  as  the  rights  of 
the  passenger  are  concerned.  This  is,  we  think,  the  true 
rule,  and  is  established  in  England;^  but  in  Vermont, 
Massachusetts  and  Connecticut,  the  opposite  rule  prevails, 
and  the  carrier  actually  in  fault  is  held  to  be  the  only  one 


1  Patterson  v.    Wabash,    &c.    R.  '  See  cases  above  cited.  The  prin- 

Co.,  54  Mich.  91.  ciple  was  settled,  after  three  appeals, 

^  Gulzoni  V.  Tyler,  64  Cal.  334.  in  a  case  founded  upon  loss  of  goods 

3  Birkett  v.  Whitehaven,   &c.   R.  (Bristol,  &c.  R.  Co.  v.  Collins,  7  H.  L. 

Co.,  4  Hurlst.  &  N.  730.  Cas.  194;  5  Hurlst.  &  N.  [Am.  ed.] 

*  Thomas  2/.  Rhymney  R.  Co.,  L.  969;  reversing  s.  C,  i  Hurlst.  &  N. 

R.  5  Q.  B.  226;  affirmed,  6  Q.  B.  266.  517;    and  affirming  s.  C,   11  Exch, 

See  Railroad  Co.  v.  Harris,  12  Wall.  790;  Coxon  v.  Great  Western  R.  Co., 

65 ;  Great  Western  R.  Co.  v.  Blake,  7  5  Hurlst.  &  N.  274).     Although  these 

Hurlst.  &  N.  987 ;  Buxton  v.  North-  cases  are  overruled  in  New  York,  so 

eastern  R.  Co.,  L.  R.  3  Q.  B.  549 ;  and  far  as  they  hold  a  carrier  of  goods, 

see  Illinois  Central  R.  Co.  v.  Copeland,  who  makes  no  special  contract,  liable 

24  111.  332;  Candee  v.  Penn.  R.  Co.,  21  beyond  his  own  route  (Root  v.  Great 

Wise.  582 ;  Wheeler  v.  San  Francisco,  Western  R.  Co.,  45  N.  Y.  524),  the  ef- 

&c.  R.  Co.,  31  Cal.  46;  Young  «;.  Penn-  feet  of  a  single  ticket,  as  a  through 

sylvania  Co.,  [Penn.]  7  Atl.  Rep.  741.  contract,. is  not  qualified. 
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liable,  in  the  absence  of  special  circumstances;^  though  it 
seems  that,  even  in  those  states,  if  a  carrier  expressly  con- 
tracts to  carry  to  a  destination  beyond  the  terminus  of  his 
own  road,  he  thereby  becomes  answerable  for  negligence 
on  any  connecting  road  in  the  line  of  transportation.^  In 
New  York,  it  seems  that  either  carrier  may  be  held  liable;® 
and  such  is  the  rule  in  Mississippi*  and  Georgia.* 

§  504.  Limitation  of  liability  by  special  contract. — A  mere 
notice  on  the  part  of  the  carrier  that  he  will  not  be  liable 
for  injuries  to  passengers,  even  though  brought  to  their 
knowledge,  has  no  effect  upon  their  rights,®  unless,  by  some 


'  Nutting  V.  Conn.  River  R.  Co., 
I  Gray,  502;  Farmers',  &c.  Bank  v. 
Champlain  Transp.  Co.,  23  Verm.  186. 
The  defendants  ran  their  cars,  as  com- 
mon carriers,  from  N.  H.  to  P.,  which 
was  five  miles  short  of  C.  They  had 
given  public  notice,  by  advertisement, 
that  the  cars  on  their  road  from  N.  H. 
would  arrive  at  P.,  and  the  stages 
leave  P.  for  C.  at  a  specified  time. 
Plaintiff  bought  of  the  defendant  a 
through  ticket  from  N.  H.  to  C.  The 
injury  complained  of  happened  in  the 
stage  between  P.  and  C.  Defendants 
did  not  own  or  control  the  stage,  nor 
pai;ticipate  in  the  profits  of  its  use. 
In  an  action  founded  on  a  special  con- 
tract to  carry  plaintiff  safely  from  N. 
H.  to  C,  by  railroad  and  stage,  held 
that  the  advertisement  implied  no  li- 
ability of  defendants  beyond  the  line 
of  their  road,  and  the  ticket  showed 
only  the  receipt  of  so  much  money 
paid  by  plaintiff,  and  consequently  the 
undertaking-  alleged  was  not  proved ; 
therefore  a  verdict  for  plaintiff  was  set 
aside  as  against  the  evidence  (Hood  v. 
New  Haven  R.  Co.,  22  Conn.  I). 

2  Feital  v.  Middlesex  R.  Co.,  109 
Mass.  398.  This  is  the  rule  in  the 
transportation  of  goods  in  Vermont 
(Newell  V.  Smith,  49  Verm.  255). 


'  The  contracting  carrier  has  been 
held  responsible  (Cary  v.  Cleveland, 
&c.  R.  Co.,  29  Barb.  35 ;  De  Rutte  v. 
N.  Y.,  Albany,  &c.  Tel.  Co.,  i  Daly, 
547;  Buffit  -v.  Troy  &  Boston  R.  Co., 
36  Barb.  420) ;  and  so  has  the  carrier 
actually  in  fault  (Baldwin  v.  United 
States  Tel.  Co.,  i  Lans.  125).  See 
post,  %  505.  A  carrier,  who  was  a  part 
owner  of  all  the  lines  of  conveyance, 
was  held  liable  for  the  default  of  any 
of  them,  upon  proof  of  an  agreement 
upon  his  part  for  the  whole  distance, 
although  he  gave  a  separate  ticket  for 
each  line  (Quimby  v.  Vanderbilt,  17 
N.  Y.  306 ;  Williams  v.  Vanderbilt,  28 
N.  Y.  217). 

*  Southern  Express  Co.  v.  Thorn- 
ton, 41  Miss.  216. 

^  Southern  Express  Co.  v.  Shea,  38 
Geo.  519.  See  Atchison,  &c.  R.  Co.  v. 
Roach,  [Kans.]  12  Pac.  Rep.  93. 

*  So  held,  even  where  the  notice  was 
printed  upon  the  passenger's  ticket 
(Rawson  v.  Penn.  R.  Co.,  2  Abb.  N.  S. 
220;  Flinn  v.  Phil.,  Wilm.,  &c.  R.  Co.,  i 
Houst.  469;  see  Bissell  v.  N.Y.  Central 
R.  Co.,  25  N.Y.  442;  Southern  Express 
Co.  V.  Newby,  36  Geo.  635  ;  Central  R. 
Co.  V.  Combs,  70  Id.  533).. 
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act  upon  their  part,  other  than  merely  making  the  journey 
under  the  carrier's  charge,  they  make  it  the  foundation  of 
a  special  contract.  Thus  a  railroad  company  cannot  relieve 
itself  from  its  liability  for  a  negligent  detention,  by  a 
notice  to  that  effect  on  the  time-table,^  nor  by  a  notice 
of  exoneration  endorsed  on  the  passenger's  ticket.^  And 
a  common  carrier,  being  under  a  legal  obligation  to  take 
all  passengers  that  offer  themselves,  cannot  insist  upon 
their  assent  to  any  special  contract  as  a  condition  of  re- 
ceiving them,^  nor  escape  from  liability  for  his  negligence, 
even  by  an  agreement  with  them,  unless  such  agreement 
has  all  the  essential  elements  of  a  lawful  contract,  of  which 
the  foremost  is  a  consideration.  If  a  passenger  pays  the 
usual  fare  for  the  usual  accommodations,  and  there  is  no 
special  consideration  shown,  hi^  consent  to  the  carrier's 
restriction  of  liability  is  not  binding  upon  him.  Nor  will 
carriers  be  allowed  to  evade  this  rule  by  pretending  that 
their  usual  fare  is  reduced  by  a  general  usage  to  make  con- 
tracts exempting  them  from  liability.  A  carrier  attempt- 
ing to  enforce  a  special  contract  against  a  passenger  who 
paid  the  same  fare  as  the  mass  of  passengers,  would  at  least 
have  to  show  that  the  difference  between  the  rate  of  fare 
which  would  and  that  which  would  not  deprive  him  of  re- 
dress, in  case  of  injury,  had  been  brought  under  the  pas- 
senger's notice. 

§  505.  Validity  of  restrictions  on  liability. — There  can  be 
no  question  that  a  contract  exempting  a  carrier  from 
liability  for  his  own  fraud  or  willful  violence  would  be 
void  as  against  public  policy.  And  it  may  be  safely  assumed 
that  a  contract  exempting  a  carrier  of  persons  from  liabil- 
ity for  his  own  negligence  would  also  be  held  void.*     But 

1  Buckmaster  v.  Great  Eastern  R.  '  See  Southern    Express    Co.   v. 
Co.,  23  L.  T.  N.  S.  471.  Moon,  39  Miss.  822. 

2  Henderson  v.  Stevenson,  2  L.  R.  *  See  Smith  v.  N.  Y.  Central  R. 
Sc.  App.  470,  and  cases  supra.  Co.,  24  N.  Y.  222,  per  Smith,  J. 
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the  validity  of  a  contract  exempting  a  carrier  of  persons 
from  liability  for  gross  negligence  on  the  part  of  his  serv- 
ants has  been  the  subject  of  much  dispute,  and  the  occa- 
sion of  conflicting  decisions.  In  New  York,  it  has  been 
held,  by  a  closely  divided  court,  that  such  a  contract,  when 
made  in  consideration  of  a  total  ^  or  partial  ^  abatement  of 
the  usual  fare,  is  valid.  And  so  it  is  held  in  New  Jersey, 
Louisiana  and  Upper  Canada.^  But  in  order  that  such  a  con- 
tract should  exempt  the  carrier  from  liability  for  negligence, 
the  passenger  must  expressly  assume  the  risk,  or  its  terms 
must  otherwise  be  clear  and  unmistakable  to  that  effect ;  a 
stipulation  that  the  carrier  "  assumes  no  liability  what- 
soever" in  the  matter  is  not  sufficient.*  Such  a  contract 
will  be  closely  restricted  in  its  operation^  and  will  not  be 
allowed  to  take  effect,  so  as  to  exempt  the  carrier,  until 
the  relation  of  carrier  and  passenger  begins.  Thus  one  is 
not  a  passenger  "riding  free"  before  the  train  is  formed 


•  So  held  in  the  case  of  a  passen- 
ger riding  on  a  free  pass,  containing  a 
contract  to  that  effect,  which  he  had 
signed  (Wells  v.  N.  Y.  Central  R.  Co., 
24  N.  Y.  181 ;  Perkins  v.  N.  Y.  Cen- 
tral R.  Co.,  Id.  196). 

2  So  held  where  a  drover  who  paid 
freight  for  his  cattle,  received  a  free 
pass  for  himself  to  look  after  his  cat- 
tle, and  was  therefore  considered  to  be 
not  strictly  a  free  passenger  (Bissell 
V.  N.  Y.  Central  R.  Co.,  25  N.  Y. 
442,  reversing  S.  C,  29  Barb.  602). 
This  case  was  argued  three  times,  the 
court  being  equally  divided,  until  after 
the  last  argument,  when  five  judges 
concurred,  three  still  dissenting.  To 
the  same  effect,  Boswell  v.  Hudson 
River  R.  Co.,  5  Bosw.  699.  Defendant 
received  of  plaintiff  a  car-load  of  sheep, 
to  be  transported  under  a  contract 
which  contained  a  clause  by  which 
plaintiff  agreed  to  go  or  send  some 
one  with  the  sheep,  "  who  would  take 
all  the  risks  of  personal  injury  from 


whatever  cause,  whether  of  negligence 
of  defendants,  its  agents,  or  other- 
wise." After  the  sheep  were  loaded, 
plaintiff,  who  was  intending  to  ac- 
company them,  and  had  a  drover's 
pass,  in  passing  by  the  tender  to  the 
engine,  was  injured  by  a  stick  of  wood 
negligently  thrown  therefrom.  Held, 
that,  under  the  contract,  defendant 
was  exempted  from  liability  (Poucher 
V.  N.  Y.  Central  R.  Co.,  49  N.  Y. 
263). 

3  Kinney  v.  Central  R.  Co.,  34  N. 
J.  Law,  273.  Plaintiff  had  the  privi- 
lege of  selling  papers,  etc.,  on  the 
train,  in  consideration  of  some  slight 
services,  and  upon  the  condition  that 
he  assumed  all  risks  from  accidents. 
Held  valid  (Higgins  v.  New  Orleans, 
&c.  R.  Co.,  28  La.  Ann.  133).  See 
Sutherland  v.  Great  Western  R.  Co.,  7 
Upper  Canada  [C.  P.],  409. 

*  Blair  v.  Erie  R.  Co.,  66  N.  Y. 
313. 
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which  is  to  carry  him.^  On  the  same  principle,  contracts 
for  exemption  from  liability  for-injury  to  property  have 
been  strictly  construed  against  the  carrier,  so  as  not  to  take 
effect  until  actual  transportation  has  began,  it  being  the 
general  rule  that  contracts  not  clear  in  their  meaning,^  by 
which  common  carriers  seek  to  avoid  the  responsibility 
which  the  law  imposes  upon  them,  shall  be  construed  most 
strongly  against  them.  In  Pennsylvania,  Ohio,  Illinois,  In- 
diana, Iowa  and  Missouri,  it  is  held  that  such  a  contract  is 
void,  because  it  tends  to  cheapen  human  life,  and  to 
remove  the  most  efficient  guaranty  which  the  common  law 
has  given  to  society  against  the  destruction  of  its  members 
by  negligence;^  and  this  is  the  doctrine  of  the  Supreme 


1  Stinson  v.  N.  Y.  Central  R.  Co., 
32  N.  Y.  333. 

2  St.  Louis,  &c.  R.  Co.  V.  Smuck, 
49  Ind.  302. 

^  Pennsylvania  R.  Co.  v.  Hender- 
son, 51  Penn.  St.  315;  Cleveland,  &c. 
R.  Co.  V.  Curran,  19  Ohio  St.  i.  In 
each  of  these  cases  a  drover,  paying 
for  the  conveyance  of  his  cattle,  but 
having  a  free  pass  for  himself,  made  an 
agreement  exonerating  the  company 
from  liability  for  negligence.  Held, 
that  the  drover  was  not  a  free  passen- 
ger, and  that  the  company  remained 
liable  for  the  gross  negligence  of  its 
servants.  The  New  York  decisions 
were  reviewed  and  condemned.  See 
also  American  Express  Co.  v.  Sands, 
55  Penn.  St.  140;  Farnham  ■z/.  Cam- 
den, &c.  R.  Co.,  Id.  53.  In  Illinois,  a 
clearly  gratuitous  passenger  accepted 
a  pass  exempting  the  company  from 
all  liability  for  negligence.  Held,  that 
he  could  recover  for  gross  negligence, 
though  not  for  any  lower  degree. 
And  semble,  an  exemption  from  li- 
ability for  gross  negligence  would  be 
void  (Illinois  Central  R.  Co.  v.  Read, 
37  111.  484).  See  Chicago,  &c.  R.  Co. 
V.  Harmon,  17  HI-  App.  640.     In  In- 


diana, a  drover  traveling  on  a  freight 
train  for  the  purpose  of  taking  care  of 
his  stock,  for  which  he  paid  freight, 
received  from  the  company  a  ''  stock 
pass,"  with  an  endorsement  signed  by 
him,  as  follows :  "  In  consideration  of 
receiving  this  ticket,  I  voluntarily  as- 
sume all  risk  of  accidents,  and  ex- 
pressly agree  that  the  company  shall 
not  be  liable  under  any  circumstances, 
whether  by  negligence  of  its  agents  or 
otherwise,  for  any  injury  to  my  per- 
son, or  for  any  injury  or  loss  to  my 
property;  and  I  agree  that  as  for  me, 
in  the  use  of  this  ticket,  I  will  not  con- 
sider the  company  as  common  car- 
riers, or  liable  to  use  as  such."  Held, 
the  agreement  was  invalid  as  a  de- 
fense to  an  action  for  negligence 
(Ohio,  &c.  R.  Co.  V.  Selby,  47  Ind. 
471).  In  Iowa,  following  the  general 
rule,  a  railroad  company  was  held  li- 
able for  causing  the  death  of  a  pas- 
senger while  riding  on  a  free  pass, 
upon  which  was  a  stipulation,  signed 
by  himself,  releasing  the  company 
from  all  liability  (Rose  v.  Des  Moines, 
&c.  R.  Co.,  39  Iowa,  246).  S.  P.,  Tib- 
by  V.  Missouri  Pacific  R.  Co.,  82  Mo. 
292. 
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Court  of  the  United  States.^  Our  own  judgment  coin- 
cides with  the  latter  decisions.  The  state  has  an  interest 
of  the  highest  degree  in  the  preservation  of  its  citizens' 
lives ;  and  experience  demonstrates  that  there  is  no  prac- 
tical safeguard  against  the  destruction  of  those  lives  by- 
negligence,  except  in  private  actions  by  the  persons  in- 
jured, or  their  representatives.  The  protection  thus  af- 
forded to  the  individual  is,  therefore,  of  such  value  to  the 
state  that  it  should  not  allow  it  to  be  waived.^ 

§  506.  When  carrier's  obligation  commences.— The  carrier 
must  use  great  care,  not  only  in  conveying  his  passengers 
upon  the  journey,  but  in  all  preliminary  matters,  such  as 
their  reception  into  the  vehicle,  their  accommodation 
while  waiting  for  it,^  and  the  repair  of  all  ways  kept  by 


'  A  drover  had  a  pass  certifying 
that  he  had  shipped  sufficient  stock  at 
New  York  to  pass  free  to  Albany,  but 
declaring  that  the  acceptance  of  the 
pass  was  to  be  considered  a  waiver  of 
all  claims  for  damages  or  injuries  re- 
ceived on  the  train.  Held,  that  this 
general  contract  did  not  relieve  the 
carrier  from  liability  for  an  injury  to 
the  drover  caused  by  the  negligence  of 
the  carrier  company  or  its  servants. 
After  a  thorough  review  of  the  whole 
question,  the  court  declared  their  con- 
clusions to  be :  "  First,  that  a  common 
carrier  cannot  lawfully  stipulate  for 
exemption  from  responsibiUty,  when 
such  exemption  is  not  just  and  rea- 
sonable in  the  eye  of  the  law.  Sec- 
ondly, that  it  is  not  just  and  reason- 
able in  the  eye  of  the  law  for  a  com- 
mon carrier  to  stipulate  for  exemption 
from  responsibility  for  the  negligence 
of  himself  or  his  servants.  Thirdly, 
that  these  rules  apply  both  to  carriers 
of  goods  and  carriers  of  passengers 
for  hire,  and  with  special  force  to  the 
latter.  That  a  drover  traveling  on  a 
pass  such  as  was  given  in  this  case. 


for  the  purpose  of  taking  care  of  his 
stock  on  the  train,  is  a  passenger  for 
hire  (N.  Y.  Central  R.  Co.  v.  Lock- 
wood,  17  Wall.  357). 

2  In  England,  the  subject  of  con- 
tracts between  common  carriers  of 
goods  and  their  customers  is  regu- 
lated by  a  statute  (17  &  18  Vic.  c.  31), 
which  permits  only  such  contracts  as 
are  reasonable.  A  contract  exempt- 
ing a  railway  company  from  liability 
for  the  gross  negligence  of  its  serv- 
ants has  been  held  unreasonable,  with- 
in the  meaning  of  this  statute,  and 
therefore  void  (McManus  v.  Lanca- 
shire, &c.  R.  Co.,  4  Hurlst.  &  N.  327; 
Simons  v.  Great  Western  R.  Co.,  18 
C.  B.  805).  But  no  such  protection 
has  yet  been  given  to  passengers.  In 
New  York  it  is  held  that  a  contract 
exempting  a  carrier  from  liability  for 
his  servants'  "negligence"  includes 
gross  negligence  (Bissell  v.  N.  Y.  Cen- 
tral R.  Co.,  25  N.  Y.  442).  The  con- 
trary has  been  adjudged  in  Illinois 
(lUinois  Central  R.  Co.  v.  Read,  37 
111.  484). 

^  If  the  station-room  is  full,   or  if 
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the  carrier  for  the  use  of  passengers  going  to  or  coming 
from  the  vehicle/  whether  such  ways  lie  over  his  own  prop- 
erty, or  he  has  only  a  license  to  use  them.^  He  is  liable 
for  any  defects  or  obstacles  which,  being  left  by  his  negli- 
gence in  the  path  of  a  passenger  on  his  way  to  or  from  the 
conveyance,  cause  an  injury  to  him.  This  has  been  so  ad- 
judged, where  the  passenger  had  bought  a  ticket,  but  had 
not  entered   the  train, ^  as  well  as  where  the  passenger 


it  is  intolerably  offensive  by  reason  of 
tobacco  smoke,  so  that  a  passenger 
has  good  reason  for  not  remaining 
there,  it  will  justify  his  endeavors  to 
enter, the  cars  at  as  early  a  period  as 
possible,  and  if  in  so  doing  he  receives 
an  injury  from  the  unsafe  and  dan- 
gerous condition  of  the  platform  or 
steps,  in  a  place  where  passengers 
would  naturally  go,  the  company  are 
liable  therefor,  if  the  passenger  used 
proper  care,  and  violated  no  rule  or 
regulation  of  the  company  of  which 
he  had  actual  knowledge,  or  which, 
as  a  reasonable  man,  he  would  be 
bound  to  presume  existed  (McDonald 
■u.  Chicago,  &c.  R.  Co.,  26  Iowa,  124). 
An  instruction  to  the  jury  almost 
verbatim  in  the  language  of  the  text 
was  held  to  be  correct  in  AUender  v. 
Chicago,  &c.  R.  Co.,  43  Iowa,  276. 

1  Knight  V.  Portland,  &c.  R.  Co., 
56  Maine,  234;  Liscomb  v.  New  Jer- 
sey R.  Co.,  6  Lans.  75;  Parker  v. 
Boston,  &c.  Steamboat  Co.,  109  Mass. 
449.  The  company  is  bound  to  pro- 
vide passengers  on  long  routes  with 
easy  and  safe  modes  of  obtaining  food 
and  safe  egress  and  ingress  to  and 
from  refreshment  stations,  whether 
controlled  by  the  company  or  others, 
and  where  a  passenger  sustains  injury 
on  returning  from  such  a  station  to 
the  train  by  want  of  sufficient  light 
and  the  removal  of  the  train  without 
notice  in  his  absence,  the  company  is 


liable  (Peniston  v.  Chicago,  &c.  R. 
Co.,  34  La.  Ann.  777). 

2  Thus,  where  a  carrier  by  steam- 
boat uses  an  old  hulk,  not  belonging 
to  him,  as  a  mode  of  access  to  his 
vessel,  he  is  liable  to  a  passenger  for 
the  bad  condition  of  the  hulk  (John  v. 
Bacon,  L.  R.  5  C.  P.  437). 

^  Plaintiff  had  bought  a  ticket  at 
defendant's  station  where  there  was 
a  double  track,  for  a  train  which  was 
to  pass  on  the  further  track.  While 
crossing  the  nearer  track  in  order  to 
enter  the  train,  he  was  struck  by  an- 
other train,  coming  from  the  opposite 
direction.  Held,  that  while  going 
from  the  ticket  office  to  take  his  seat 
in  the  cars,  he  was  to  be  considered 
as  a  passenger,  and  entitled  to  all  the 
rights  of  a  passenger,  and  that  it  was 
the  duty  of  the  railway  company  to 
use  the  utmost  care  to  provide  him 
with  a  safe  way  of  access  to  the  train, 
and  to  prevent  the  interposition  of  any 
obstacle  exposing  him  to  danger,  so 
far  as  human  skill  and  foresight  could 
guard  against  it  (Warren  v.  Fitchburg 
R.  Co.,  8  Allen,  227).  It  is  the  duty 
of  railway  companies,  as  carriers  of 
passengers,  to  provide  platform  and 
other  accommodations  for  passengers 
who  desire  to  take  their  trains  at 
stations  where  passengers  are  usually 
taken  on  or  put  out ;  to  furnish  safe 
and  proper  means  of  ingress  and 
egress  to  and  from  trains,  platforms. 
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suffered  the  injury  after  leaving  the  vehicle^  or  while  be- 
ing transferred  from  one  vehicle  or  railroad  train  to  an- 


station  approaches,  etc. ;  and  to  furn- 
ish at  night  sufficient  lights  to  securely 
guide  the  way  and  the  steps  of  their 
passengers,  as  well  as  servants  neces- 
sary to  inform  them  and  instruct 
them  as  to  the  location  of  the  trains, 
and  as  to  the  usual  and  safest  mode 
of  reaching  them.  Hence  a  railroad 
company  is  responsible  for  injuries 
received  by  a  passenger  seeking  to 
board  one  of  its  trains  at  night,  who 
finds  no  one  to  inform  him  how  to 
reach  the  sleeping  -  car  attached  to 
the  train,  which  is  left  standing  out- 
side of  the  yard,  and  to  which  a  side- 
walk, erected  by  the  company  under 
a  contract  with  the  city,  leads  in  a 
direct  route,  which  the  passenger  fol- 
lows, and  from  which  he  falls  by 
reason  of  defective  or  insufficient 
lights  at  that  part  of  the  station  ap- 
proach (Mosses  V.  Louisville,  &c.  R. 
Co.,  [La.]  2  So.  Rep.  567).  To  same 
effect  Beard  v.  Connecticut,  &c.  R. 
Co.,  48  Verm.  loi ;  Soier  v.  Boston, 
&c.  R.  Co.,  141  Mass.  10  [passenger 
standing  on  the  edge  of  platform,  and 
about  to  croa,s  the  track  in  order  to 
take  his  own  train,  was  struck  by  the 
broken  step  of  another  train  which 
approached  without  the  usual  signals]. 
It  is  negligence  to  permit  a  train  to 
pass  on  a  track  between  a  depot  and 
another  track  on  which  a  passenger 
train  was  standing  while  discharging 
and  receiving  passengers,  just  as 
passengers  were  passing  from  the  de- 
pot to  take  that  train,  without  any  pro- 
vision having  been  made  on  the  part 
of  company  to  avoid  danger  (Klein  v. 
Jewett,  26  N.  J.  Eq.  474).  To  same 
effect,  Terry  w.  Jewett,  17  Hun,  395; 
Gaynor  v.  Old  Colony,  &c.  R.  Co., 
100  Mass.  208. 

1  Osborn  v.  Union  Ferry  Co.,  53 


Barb.  629.  The  carrier  is  said  not 
to  be  liable  for  the  non-repair  of  the 
way  from  an  intermediate  station,  in 
favor  of  a  passenger  bound  for  a 
further  station,  and  getting  out  from 
mere  curiosity  (State  v.  Grand  Trunk 
R.  Co.,  58  Maine,  176).  On  arriving 
at  the  station,  the  conductor  told 
plaintiff  to  get  off;  the  conductor  got 
off  and  plaintiff  followed  him.  As 
the  car  in  which  plaintiff  was  had 
passed  beyond  the  depot,  plaintiff 
started  diagonally  across  the  interven- 
ing track  to  go  to  the  depot  and  was 
struck  by  a  train  coming  from  the  op- 
posite direction  without  giving  any 
alarm.  Judgment  for  plaintiff  was 
affirmed;  and  the  court  said:  "It 
was  clearly  the  duty  .  .  .  for  the 
conductor  of  the  train  upon  which  the 
plaintiff  was  a  passenger,  and  who 
directed  the  plaintiff  to  leave  the 
train,  and  who  knew  that  he  would 
naturally  look  and  go  towards  the 
passenger  depot  in  a  direction  that 
would  bring  his  back  towards  the 
train  approaching  from  the  west,  to 
warn  him  of  the  danger,  if  not  to  see 
that  he  escaped  it.  Or  it  was  the 
duty  of  the  conductor  of  the  train  ap- 
proaching from  the  west  to  stop  his 
train  before  crossing  the  path  which 
led  from  any  of  the  passenger  cars  of 
the  other  train  towards  the  depot,  till 
he  had  ascertained  that  all  passengers 
desiring  to  stop  at  that  depot  had 
passed  safely  over  the  southerly  track  " 
(Armstrong  v.  N.  Y.  Central  R.  Co., 
66  Barb.  437;  aff'd,  64  N.  Y.  635). 
A  ferry  company  is  bound  to  furnish 
safe  approaches  to  and  passages  from 
the  ferry  houses  to  the  streets  for  all 
persons  who  are  likely  ordinarily  to 
use  the  ferry  (Magoric  v.  Little,  25 
Fed.  Rep.  627). 
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Other  in  the  course  of  a  journey.^  But  we  think  the  rule 
cannot  be  confined  to  these  cases.  A  common  carrier,  by 
the  very  nature  of  his  employment,  invites  the  public  to 
enter  upon  his  vehicles  ;  and  he  is  surely  bound  to  keep  the 
road  which  he  himself  provides  safe,  not  only  for  persons 
who  have  made  an  express  contract  with  him,  nor  even 
for  those  only  who  enter  his  premises  with  the  fixed 
purpose  of  making  such  a  contract,  but  also  for  those  who 
enter  in  good  faith  for  the  purpose  of  examining  his  ac- 
commodations or  inquiring  into  his  terms,  with  a  view  to 
making  the  journey,  if  satisfied  on  these  points.^  He  is 
liable  also  for  the  negligence  of  himself  or  his  servants  in 
taking  passengers  aboard  his  vehicle.  Whether  bound  to 
render  assistance  to  them  for  this  purpose  or  not,  it  is  cer- 
tain that  he  is  liable  for  the  consequences  of  negligence 
in  giving  such  assistance,  or  in  giving  directions  to  pas- 


'  A  passenger  bought  a  ticket  from 
H.  to  F. ;  at  an  intermediate  place,  he 
was  required  to  change  trains  and 
in  doing  so  to  cross  over  several 
tracks  of  the  company.  While  making 
this  transit  he  was  struck  by  a  loco- 
motive. Held  that  while  making  this 
transit  he  continued  to  be  a  passenger, 
and  was  not  bound  to  stop,  look  and 
listen  before  crossing  (Baltimore,  &c. 
R.  Co.  V.  State,  60  Md.  449).  A 
train  having  come  upon  another 
wrecked  train  on  a  dark  night  trans- 
ferred its  passengers  to  a  train  beyond 
the  wreck,  to  reach  which  they  had 
to  cross  a  deep  ditch.  A  plank  was 
placed  across  it,  but  no  light  was 
stationed  near  it,  and  no  warning  of  it 
given  to  the  passengers.  Plaintiff  fell 
into  it  and  broke  his  leg.  Held,  that 
the  failure  to  place  a  light  at  the 
crossing  or  to  give  warning,  or  to 
take  some  means  to  guard  passengers 
against  the  extra  hazard  was  such 
negligence  as  rendered  the  company 


liable    (Vicksburg,    &c.    R.    Co.     v. 
Howe,  52  Miss.  202). 

2  "The  defendant  was  bound  to 
keep  in  safe  condition  for  its  passen- 
gers all  that  part  of  the  stations  and 
platforms  where  passengers  were  ex- 
pressly or  implicitly  invited  to  go,  and 
was  bound  by  its  ser\'ants  and  agents 
to  exercise  due  care  towards  passen- 
gers using  the  stations  and  platforms 
by  its  invitation  "  (Keefe  v.  Boston, 
&c.  R.  Co.,  142  Mass.  251;  2  N.  E. 
Rep.  662.  A  platform  must  not  be 
allowed  to  become  so  slippery  as  to  be 
unsafe ;  ice  collected  thereon  must  be 
removed  or  coated  with  sand  or  ashes 
quite  different  from  that  imposed 
upon  one  who  simply  permits  the 
public  by  a  fare  license  to  go  upon 
its  premises  (Weston  v.  N.  Y.  Ele- 
vated R.  Co.,  73  N.  Y.  595) ;  see  also 
Seymour  v.  Chicago,  &c.  R.  Co.,  3 
Biss.  43.  See  Toledo,  &c.  R.  Co.  v. 
Crush,  67  111.  262  [rotten  plank  in 
platform]. 
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sengers  as  to  the  mode  of  entering.^  A  railroad  company, 
taking  its  passengers  to  or  from  its  station  by  other  means 
than  its  railroad,  is  answerable  for  any  negligence  in  so 
doing,  as  much  as  if  the  journey  were  made  upon  its 
road.'^ 

§  507.  When  obligation  ceases.— The  responsibility  of  a 
common  carrier  for  the  safety  of  passengers  ceases  after 
they  have  been  made  aware  of  their  arrival  at  the  place  of 
destination,  and  have  had  a  reasonable  time  to  get  off  the 
vehicle^  and  to  leave  the  premises  of  the  carrier,  but  not 
until  then.*  It  continues,  for  example,  while  a  passenger 
by  a  train  is  walking  along  the  station  platform,  without 
unreasonable  delay,  though  he  may  be  proceeding  to  a 
point,  and  it  be  his  intention  to  leave  the  platform  at  a 
point,  where  he  will  become  a  trespasser  upon  the  carrier's 
premises.^ 

§  508.  Negligence  in  stopping  and  starting.— A  carrier 
must  allow  his  passengers  a  reasonable  time  in  which  to 
get  on  and  ofF;^  and  a  person  who  is  feeble  or  infirm  is 

'  Drew  V.   Sixth  Av.  R.  Co.,  26  of  defendant  were  for  the  jury.     The 

N.  Y.  49.     See  AUender  v.  Chicago,  court  said:  "  He  was  entitled  to  this 

&c.  R.  Co.,  43  Iowa,  276.  protection  so  long  as  he  conformed  to 

'Buffit^/.  Troy,  &c.  R.  Co.,  36  the  reasonable  regulations  of  the  corn- 
Barb.  420;  affirmed,  40  N.  Y.  168.  pany,  not  only  while  in  the  cars  but 

3  ImhoffT/.  Chicago,  &c.  R.  Co.,  while  upon  the  premises  of  the  de- 

20  Wise.  344;  lUinois  Central  R.  Co.  fendant;  and  this  requires  of  the  de- 

■V.  Slatton,  54  111.  133.  fendant  due  regard  for  the  safety  of 

*  Gaynor  v.  Old  Colony,  &c.  R.  passengers,  as  well  in  the  location, 
Co.,  100  Mass.  208.  In  that  case,  construction  and  arrangement  of  their 
Tipon  the  arrival  of  a  train  on  a  dark  station  buildings,  platforms  and  means 
night  on  the  main  track  next  to  the  of  egress  as  in  their  previous  trans- 
station  house,  plaintiff  alighted  on  a  portation." 

narrow   platform   between   the    main  5  Keefe  v.    Boston,  &c.    R.    Co., 

track  and  aside  track,  and,  in  crossing  142  Mass.   251.     See  cases  cited  un- 

from  such  platform  to  the  highway,  der  last  section. 

was  struck  by  an  engine  backing  on  "  Eppendorf  v.  Brooklyn,  &c.  R. 

the  side  track.     Held,  the  question  as  Co.,  69  N.  Y.  195;  Fairmount,  &c  R 

to  the  care  of  plaintiff  and  negligence  Co.  v.  Stutler,  54  Penn.  St.  375  •  South- 
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entitled  to  more  than  ordinary  time  for  this  purpose,^  tak- 
ing into  account  also  the  distance  and  other  difficulties  of 
access  to  the  vehicle.*  He  is  responsible  for  any  injury 
resulting  from  the  slightest  motion  of  his  vehicle  during 
the  entrance  or  exit  of  a  passenger,'  unless  such  motion 


em  R.  Co.  v.  Kendrick,  40  Miss.  374 ; 
Dickson  v.  Broadway,  &c.  R.  Co.,  33 
N.  Y.  Superior,  330 ;  Munroe  v.  Third 
Av.  R.  Co.,  50  Id.  1 14 ;  Lax  v.  Forty- 
second  St.  R.  Co.,  46  Id.  448;  Chi- 
cago, &c.  R.  Co.  V.  Mills,  105  111. 
63;  St.  Louis,  &c.  V.  Person,  [Ark.] 
4  S.  W.  Rep.  755;  Louisville,  New 
Orleans,  &c.  R.  Co.  v.  Mask,  [Miss.] 
2  So.  Rep.  360;  Norfolk,  &c.  R.  Co. 
V.  Prinnell,  [Va.]  3  S.  E.  Rep.  95. 
Where  the  guard  of  an  elevated  rail- 
road car,  after  plaintiff  had  placed  one 
foot  upon  the  platform,  and  before  he 
pould  step  on  with  the  other  foot, 
closed  the  gate  upon  the  plaintiff 's 
foot,  at  the  same  time  telling  him  that 
the  train  was  full  and  giving  the  sig- 
nal to  start  the  train.  Held,  that  if  the 
jury  found  that  the  guard  was  negli- 
gent in  shutting  the  gate,  under  all 
the  circumstances,  it  was  no  answer 
to  say  that  his  act  was  in  obedience  to 
the  provisions  of  L.  1881,  c.  399  (Lee 
V.  Manhattan  R.  Co.,  53  Superior 
Ct.  260).  To  same  effect,  McQuade 
V.  Manhattan  R.  Co.,  53  Id.  91.  But 
the  sale  of  a  ticket  before  the  arrival 
of  a  train,  or  when  it  is  at  the  station, 
does  not  give  the  purchaser  a  specific 
right  to  take  that  particular  train,  so 
that  it  must  be  held  long  enough  for 
him  to  go  upon  it.  The  ticket  gives 
no  right  to  delay  the  train,  but  simply 
a  right  to  take  any  train  bound  to  the 
passenger's  destination  which  stops  at 
that  station,  provided  he  presents 
himself  in  time;  and  upon  the  passen- 
ger is  imposed  the  duty  of  presenting 
himself  in  time  or  waiting  for  a  suc- 


ceeding train.  The  purchase  of  a 
ticket  gives  no  right  to  the  passenger 
except  upon  the  condition  of  present- 
ing himself  for  passage  before  the 
signal  is  given  for  a  start,  and  if  he 
comes  after  that,  it  is  not  negligence 
as  against  him  that  the  train  starts  in 
obedience  to  it  (Paulitsch  v.  N.  Y. 
Central,  &c.  R.  Co.,  102  N.  Y.  280). 
Texas,  &c.  R.  Co.  v.  Davidson,  [Tex.] 
4  S.  W.  Rep.  636  [plaintiff  had  been 
promised  10  minutes  by  the  conductor 
in  which  to  check  her  baggage,  and 
the  train  started  before  that  time  ex- 
pired.] 

1  Colt  V.  Sixth  Av.  R.  Co.,  33  N. 
Y.  Superior,  189;  affirmed,  49  N.  Y. 
671.  A  man  aged  83,  a  passenger  on 
defendant's  horse  car,  had  alighted, 
and  the  conductor  had  hold  of  his 
collar,  and  by  the  starting  of  the  car 
he  was  thrown  down  and  injured. 
Held,  that  company  was  liable  (Bonney 
V.  Bushwick  R.  Co.,  i  How.  Pr.  N.  S. 
66). 

^  AUender  v.  Chicago,  &c.  R.  Co., 
43  Iowa,  276. 

"  Plaintiff  was  a  passenger  on  a 
city  railroad,  and  wishing  to  alight, 
requested  the  driver  to  keep  on  his 
brake,  to  which  the  driver  replied, 
"Yes,  sir;"  but,  while  plaintiff  was 
getting  off,  started  the  car,  by  which 
plaintiff  was  thrown  off  and  injured. 
Held,  that  the  company  was  liable 
(Mulhado  v.  Brooklyn,  &c.  R.  Co.,  30 
N.  Y.  370;  and  see  Nichols  v.  Sixth 
Av.  R.  Co.,  38  N.  Y.  131).  See  also 
Crissey  v.  Hestonville,  &c.  R.  Co.,  75 
Penn.  St.  83 ;  Roberts  v.  Johnson,  58 
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was  caused  by  circumstances  over  which  he  had  no  con- 
trol, or  unless  he  had  no  notice  of  the  passenger's  move- 
ment.^ As  soon  as  a  passenger  has  fairly  entered  the 
vehicle,  the  carrier  may  start,  without  waiting  for  him  to 
reach  a  seat,  unless  there  is  some  special  reason  for  doing 
so,  as  in  the  case  of  a  weak  or  lame  person,  or  of  a  passen- 
ger on  the  outside  of  a  coach.  And  the  ground  of  the  ex- 
ception must  be  brought  to  the  carrier's  notice,  or  he  will 
be  justified  in  starting  in  the  usual  manner.  The  carrier 
must  also  use  prudence  in  starting,  and  not  set  off  with 
a  sudden  and  violent  jerk  :  ^  and,  in  stopping,  he  must  not 


N.  Y.  613  [passenger  thrown  while 
getting  out  of  a  stage] ;  Poulin  v. 
Broadway,  &c.  R.  Co.,  61  N.  Y.  621 
[horse-car  suddenly  starting  while 
passenger  is  alighting] ;  Kelly  v.  N. 
Y.  &  Sea  Beach  R.  Co.,  39  Hun,  486; 
Dale  V.  Brooklyn,  &c.  R.  Co.,  i  Hun, 
146;  affirmed,  60  N.  Y.  638  [horse-car 
started  as  plaintiff  was  entering  car]. 
It  is  no  evidence  of  negligence,  in  a 
driver  of  a  horse-car,  that  he  whipped 
a  pair  of  horses  when  about  to  start  a 
car  full  of  passengers,  unless  there 
appears  to  be  something  unusual  in 
the  manner  of  his  whipping  them. 
Rochat  V.  North  Hudson  R.  Co.,  [N. 
J.]  9  Atl.  Rep.  688. 

1  The  carrier  is  entitled  to  this 
notice  (Nichols  v.  Middlesex  R.  Co., 
106  Mass.  463).  A  person  not  a  pas- 
senger got  upon  a  railroad  train  at  a 
station  for  the  purpose  of  assisting  his 
wife  who  was  a  passenger  therefrom. 
His  wife  had  already  left  the  train. 
While  he  was  on  the  platform  of  a 
car,  the  train  suddenly  started  and 
threw  him  off  and  he  was  injured. 
All  the  passengers  on  the  train  had 
gotten  off  before  it  started,  those 
waiting  to  take  it  had  gotten  on,  and 
the  mail  express  and  baggage  had 


been  placed  on  board.  How  long  the 
train  stopped  and  whether  any  signal 
of  starting  was  given  were  matters  of 
dispute,  but  none  of  the  employees  on 
the  train  knew  of  plaintiff  being  on 
the  train.  Held  that  the  defendant 
was  not  liable  (Griswold  v.  Chicago, 
&c.  R.  Co.,  64  Wise.  652). 

2  Lucas  V.  New  Bedford,  &c.  R. 
Co.,  6  Gray,  64;  Chicago,  &c.  R.  Co. 
V.  Hazzard,  26  111.  373.  The  act  of 
an  engineer  in  letting  on  more  steam 
than  is  actually  necessary  to  start  a 
train,  which  has  been  stopped  too 
soon  before  its  arrival  at  the  station, 
by  which  means  the  jerking  motion 
of  the  train  is  increased,  is  not  negli- 
gence, provided  the  engineer  exercises 
a  reasonable  discretion  in  the  matter 
(lb.).  In  Nichols  v.  Sixth  Av.  R.  Co. 
(38  N.  Y.  131),  the  plaintiff  was 
thrown  off  by  a  jerk  of  the  car,  and 
recovered  damages,  s.  P.,  Milliman 
V.  N.  Y.  Central  R.  Co.,  4  Hun,  409; 
affirmed,  66  N.  Y.  642.  In  Dougherty 
V.  Missouri  R.  Co.  (81  Mo.  325)  it 
was  held  that  when  a  passenger  enters 
a  horse-car,  in  which  there  is  only 
standing  room,  he  should  have  time 
to  take  hold  of  a  strap,  or  otherwise 
steady  himself  before  the  car  starts. 
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pull  up  suddenly,  so  as  to  throw  passengers  off  their 
balance,  unless  it  is  positively  necessary  to  do  do.  A 
passenger  has  a  right  to  expect  that  a  train  will  stop  for 
the  usual  length  of  time  at  a  station,  and  has  a  right  to 
use  such  deliberation,  in  leaving  the  car,  as  that  time  would 
allow.  If,  without  sufficient  notice  to  the  passengers,  the 
train  suddenly  starts,  before  the  usual  time  has  elapsed,  a 
passenger  injured  thereby  may  recover  damages.^  But  if 
any  passenger  needs  an  unusual  time  to  get  off,  by  reason 
of  physical  infirmity,  he  must  notify  the  conductor  of  the 
fact.^  The  conductor  of  a  train  ought  to  announce  the 
name  of  each  station  in  time  to  give  passengers  a  reason- 
able opportunity  to  prepare  for  departure,  and  must  keep 
the  train  in  waiting,  after  such  announcement,  long  enough 
to  enable  passengers,  using  due  diligence,  to  leave  it  safely.^ 

§509.  Duty  to  stop  at  platforms.— A  railroad  company, 
using  cars,  the  steps  of  which  are  elevated  much  above 
the  ground,  is  undoubtedly  bound  to  provide  platforms 
upon  which  passengers  may  step,  and  which  are  long 
enough  to  accommodate  all  the  cars  of  an  ordinary  train, 
so  that  a  passenger  in  any  car  may  easily  reach  the  plat- 
form. And  it  would  seem  that  when  a  train  is  longer 
than  the  platform,  the  conductor  is  bound,  upon  the  re- 
quest of  any  passenger,  to  move  the  train  backward  or 
forward,  so  as  to  enable  the  passenger  to  step  upon  the 
platform.*      This  is  certainly  proper  in   England,  where 

'  Bartholomew  v.  N.  Y.  Central  the  part  of  the  plaintiflfs  to  show  the 

R.  Co.,  102  N.  Y.  716;  Pennsylvania  usual  and    customary  period    of  the 

R.  Co.  V.  Kilgore,  32  Penn.  St.  292;  cars  stopping  at  that  place  was  held  ad- 

Jeffersonville  R.  Co.  v.  Hendricks,  26  .  missible  (Fuller  v.  Naugatuck  R.  Co., 

Ind.  228;  and  see  Mitchell  ^.Western,  21  Conn.  557). 

&c.  R.  Co.,  30  Geo.  22.    Where  the  «  New  Orleans,   &c.    R.    Co.    v. 

plaintiffs  claimed  that  the  injury  re-  Statham,  42  Miss.  607. 

suited  from  the  cars  not  stopping  at  the  ^  Southerri  R.  Co.  v.  Kendrick,  40 

station  a  reasonable  time  for  the  pas-  Miss.   374;  Texas,    &c.    R.    Co.    v. 

sengers  to  leave,  which  was  contro-  Pollard,  2  Tex.  App.  Civ.  Cas.  §  484. 

verted  by  the  defendants,  evidence  on  *  See  Siner  v.  Great  Western  R. 
Vol.  II— 33 
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passengers  cannot  walk  though  the  cars ;  but  in  America, 
it  is  held  sufficient  for  the  conductor  to  delay  the  train  un- 
til passengers  in  cars  beyond  the  platform  have  time  to 
walk  through  the  cars  to  the  platform.^  One  or  the  other 
thing  he  must  certainly  do.  And  if  he  refuses  to  do  either, 
or  directs  the  passenger  to  alight  at  once  ;  *  or  if  he  cannot 
be  found  in  time  to  enable  the  passenger  to  make  the  re- 
quest ;  or  if  the  passenger,  on  a  dark  night,  believes  that 
he  has  reached  the  platform,^  the  company  will  be  liable 
for  injuries  sustained  by  such  passenger  in  cautiously 
jumping  from  the  car  beyond  the  platform.  So,  if  there 
is  no  platform,  or  a  defective  one,  the  company  is  liable 
for  an  injury  suffered  by  a  passenger  in  cautiously  descend- 
ing.*    But  it  has  been  held  that  the  mere  fact  of  the  plat- 


Co.,  L.  R.  3  Exch.  150;  4  Id.  117. 
So  held,  in  Memphis,  &c.  R.  Co.  v. 
Whitfield  (44  Miss.  466). 

^  So  held  in  Eckerd  v.  Chicago, 
&c.  R.  Co.,  70  Iowa,  353;  30  N.  W. 
Rep.  615. 

2  On  the  arrival  of  a  train  at  the 
railway  terminus,  there  not  being  room 
for  all  the  carriages  to  be  drawn  up  to 
the  platform,  some  of  the  passengers 
were  requested  by  the  company's  serv- 
ants to  alight  upon  the  line  beyond 
it,  the  depth  of  the  carriage  to  the 
ground,  about  three  feet.  In  so 
alighting,  a  lady,  instead  of  availing 
herself  of  the  two  steps,  with  the 
assistance  of  a  gentleman,  jumped 
from  the  first  step  to  the  ground,  and 
sustained  a  spinal  injury  from  the 
concussion.  The  jury  having  found 
the  company  guilty  of  negligence  in 
not  providing  reasonable  means  of 
alighting,  the  court  declined  to  inter- 
fere with  a  verdict  for  the  plaintiff  (Foy 
w.  Brighton,  &c.  R.  Co.,  18  C.  B.  N.  S. 
225).  s.  P.,  Rose  V.  Northeastern  R. 
Co.,  L.  R.  2  Ex.  D.  248. 

'  Columbus,  &c.  R.  Co  v.  Farrell, 


31  Ind.  408;  Montgomery,  &c.  R.  Co. 
V.  Boring,  51  Geo.  582;  McGee  v. 
Missouri,  &c.  R.  Co.,  [Mo.]  4  S.  W. 
Rep.  739;  Central  R.  Co.  v.  Van 
Horn,  38  N.  J.  Law,  133.  It  is  cul- 
pable negligence  not  to  stop  a  train  at 
stations  for  which  tickets  have  been 
sold,  if  they  are  the  regular  stopping 
places  (Bucher  v.  N.  Y.  Central  R. 
Co.,  98  N.  Y.  128);  or  even  if  the 
place  was  not  a  regular  station,  but 
the  conductors,  to  defendant's  knowl- 
edge, were  frequently  in  the  habit  of 
stopping  and  putting  off  passengers 
there,  and  plaintiff  had  paid  the  fare 
to  that  place  (Hull  v.  East  Line,  &c. 
R.  Co.,  66  Tex.  619). 

*  Delamatyr  v.  Milwaukee,  &c.  R. 
Co.,  24  Wise.  578;  Robson  ■z'.  North- 
eastern R.  Co.,  L.  R.  10  Q.  B.  271 ; 
affirmed,  46  L.  J.  Q.  B.  50;  Weller 
V.  London,  &c.  R.  Co.,  L.  R.  9  C.  P. 
126;  Bridges  v.  North  London  R.  Co., 
L.  R.  7  H.  L.  213;  Nicholls  v.  Great 
Southern  R.  Co.,  7  Ir.Rep.  40 ;  Thomp- 
son V.  Belfast,  &c.  R.  Co.,  5  Id.  517; 
Gill  V.  Great  Eastern  R.  Co.,  26  L.  T. 
[N.  S.]  945.    It  is  negligence  in  a  rail- 
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form  being  shorter  than  a  particular  train,  of  unusual 
length,  is  not  evidence  of  negligence,  and  that  a  passenger 
is  not  justified  in  jumping  off  beyond  the  platform,  upon 
low  ground,  unless  some  such  excuse  as  we  have  men- 
tioned is  shown.^ 

§  510.  Duty  to  assist  passengers  in  getting  on  and  off.— 
The  obligation  of  a  carrier  to  assist  passengers  in  getting 
on  and  off,  depends  largely  upon  the  nature  of  his  vehicle, 
the  facility  with  which  access  may  be  had  without  assist- 
ance, and  similar  circumstances.  Thus,  where  a  ship  lies 
considerably  above  the  level  of  the  pier,  and  no  plank  is 
run  ashore,  or  where  she  lies  at  a  distance  from  the  shore, 
the  master,  if  he  has  undertaken  to  carry  passengers,  is 
bound  to  hoist  them  aboard.  So  a  railway  company,  stop- 
ping its  train  for  passengers  at  a  place  so  steep  that  they 


road  company  to  have  a  station  plat- 
form higher  than  the  steps  of  a  passen- 
ger car,  and  to  require  in  consequence 
that  passengers  should  enter  from  the 
platform  into  a  baggage  car  and  thence 
proceed  to  the  coach  assigned  to  pas- 
sengers ;  and  where  plaintiff,  at  the 
conductor's  request,  entered  the  bag- 
gage car,  and  while  stepping  from  it 
to  the  passenger  car,  was  thrown  from 
the  car  platform  by  a  sudden  jerk  of 
the  train  and  injured,  defendant  is 
liable  (Turner  v.  Vicksburg,  &c.  R. 
Co.,  37  La.  Ann.  648). 

1  Siner  v.  Great  Western  R.  Co., 
L.  R.  3  Exch.  150;  affirmed,  L.  R.  4 
Exch.  117.  In  Thompson  v.  Belfast, 
&c.  R.  Co.  (5  Irish  Rep.  517),  the 
plaintiff  was  allowed  to  recover  upon 
a  state  of  facts  very  similar.  See 
Owen  V.  Great  Western  R.  Co.,  46  L. 
J.  Q.  B.  486;  Lewis  v.  London,  &c. 
R.  Co.,  L.  R.  9  Q.  B.  66.  In  Evans- 
ville,  &c.  R.  Co.  V.  Duncan  (28  Ind. 
441),  plaintiff  having  jumped  off  at  a 
dangerous  place,  and  broken  her  ankle, 
was  not  allowed  to  recover,  although 


there  was  strong  evidence  to  show 
that  if  she  had  not  done  as  she  did, 
she  would  have  been  carried  to  the 
next  station,  some  miles  further  on. 
In  Lewis  v.  Flint,  &c.  R.  Co.  (54 
Mich.  55),  a  passenger,  having  been 
carried  a  little  past  his  station  on  a 
dark  night,  soon  discovered  where  he 
was,  though  he  had  been  misinformed 
by  the  conductor.  He  was  familiar 
with  a  road  which  crossed  the  track, 
which  he  meant  to  take  to  go  home, 
and  with  the  cattle-guards  and  culverts 
on  both  sides.  When  he  neared  the 
cattle-guard,  his  eyes  deceived  him, 
his  foot  slipped,  and  he  fell  into  the 
culvert ;  Held,  that  the  carrier's  negli- 
gence in  carrying  him  past  the  station 
and  in  misinforming  him  was  not  the 
proximate  cause  of  the  injury,  and  he 
could  not  recover.  In  Hemmingway 
V.  Chicago,  &c.  R.  Co.  (67  Wise.  668), 
it  was  held  not  negligence  to  run  the 
train  past  the  station,  in  accordance 
with  its  regular  custom,  and  in  order 
to  allow  another  train  to  pass  in  the 
opposite  direction. 
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could  not  easily  climb  upon  the  train,  would  be  bound 
to  assist  them  to  do  so.^  But  when  access  is  easy, 
without  such  aid,  as  where  a  guarded  plankway  is  laid 
from  a  ship  to  the  pier,^  or  the  platform  of  a  railway  car 
is  attainable  by  steps  of  ordinary  length  from  the  ground, 
assistance  cannot  be  required  as  of  right.  A  sick  or  infirm 
person  must  ordinarily  procure  assistance  for  himself,^  un- 
less the  carrier  is  accustomed  to  provide  assistants  for  such 
purposes,  in  which  case  an  infirm  person  has  a  right  to  ex- 
pect that  he  will  be  in  like  manner  assisted ;  and,  having 
set  out  upon  his  journey  in  reliance  upon  the  carrier's 
custom,  he  is  entitled  to  its  continuance  in  his  favor.  How 
far  a  passenger  may  be  justified  in  taking  the  risk  of  en- 
tering without  assistance  or  convenient  accommodation, 
where  none  is  provided,  is  an  important  question,  which 
we  shall  consider  presently,  when  treating  of  the  contribu- 
tory fault  of  passengers.  As  to  passengers  who  are  in- 
tending to  take  a  train,  the  carrier  is  required  to  give  only 

1  Memphis,  &c.  R.  Co.  v.  Whit-  dition  required    to  prevent  injury  to 

field,  44  Miss.  466.     But  the  company  him  (Columbus,  &c.  R.  Co.  v.  Powell, 

is  not  in  fault  for  not  providing  ac-  40  Ind.  37). 

commodations  for  passengers  at  inter-  ^  jjj  Hrebrik  v.  Carr  (29  Fed.  Rep. 
mediate  stations  for  which  they  have  298),  a  passenger  on  the  steamship, 
not  taken  tickets  (Falkiner  v.  Great  while  returning  to  the  wharf  from 
Southern,  &c.  R.  Co.,  5  Irish  Rep.  the  steamer  prior  to  her  departure, 
213;  see  McDonald  -v.  Chicago,  fell  from  the  gang-plank  and;  was 
&c.  R.  Co.,  29  Iowa,  170;  State  v,  drowned.  The  gang- way  was  a 
Grand  Trunk  R.  Co.,  58  Maine,  176;  single  narrow  plank,  without  battens 
AUender  v.  Chicago,  &c.  R.  Co.,  43  or  ropes;  Held,  that  the  owners  of  the 
Iowa,  276).  Plaintiff  having  discovered  steamship  were  negligent  in  not 
he  was  on  the  wrong  train,  after  it  maintaining  a  safer  gang-plank.  See 
started,  asked  the  conductor  to  stop  Simonin  v.  N.  Y.,  Lake  Erie,  &c.  R. 
the  train  and  put  him  off,  telling  him  Co.,  36  Hun,  214. 
that  he  could  not  see  well ;  the  con-  ^  jsfg-^y  Orleans,  &c.  R.  Co.  v. 
ductor  put  him  off  without  stopping;  Statham,  42  Miss.  607.  It  is  not  neg- 
Held,  the  company  was  liable.  While  ligence  not  to  render  the  physically 
the  company  would  not  be  bound  to  infirm  all  the  assistance  they  may  re- 
stop  to  allow  him  to  get  off,  except  at  quire ;  for  example,  a  conductor  is  not 
a  regular  station,  yet  if  it  did  stop  for  bound  to  search  the  pockets  of  a 
that  purpose,  it  should  have  made  use  paralytic  for  his  ticket  (Louisville,  &c. 
of  such  care  as  the  passenger's  con-  R.  Co.  v.  Fleming,  14  Lea,  128). 
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the  usual  signals ;  he  is  not  bound  to  take  extraordinary- 
precautions  to  prevent  their  being  left.^  So  it  is  not  the 
duty  of  a  conductor  to  give  individual  warning  to  passen- 
gers of  their  arrival  at  their  destination  ;  and  his  neglected 
promise  to  do  so  does  not  make  the  company  liable.^ 

§  511.  Duty  to  maintain  guard  against  egress.— When  a 
carrier  is  accustomed  to  keep  up  guards  or  chains  until  it 
is  safe  for  passengers  to  enter  or  leave  the  vehicle,  they 
have  a  right  to  assume,  when  the  guard  is  let  down,  that 
it  is  safe  for  them  to  proceed  ;  and  if,  by  the  carelessness 
of  the  carrier  or  his  agents,  the  guard  is  let  down  too  soon, 
and  a  passenger,  relying  upon  its  absence,  proceeds,  and 
suffers  injury  thereby,  the  carrier  is  responsible.® 

§  512.  Duty  to  preserve  order. — A  common  carrier  must 
use  at  least  ordinary  care  to  preserve  order,  and  to  prevent 
the  commission  of  violence  or  of  nuisances  on  his  vehicle. 
If  he  has  any  reason  to  apprehend  that  he  will  be  unable 
to  do  so,  he  ought  to  give  timely  notice  to  orderly  passen- 
gers ;  and,  in  default  of  such  notice,  he  will  be  liable  for 
any  injury  suffered  by  them  from  the  violence  even  of 
other  passengers.*     It  is  not  the  intoxication  of  a  passen- 

^  Central   R.,    &c.  Co.  v.    Perry,  Bedford,  &c.  Steamb.  Co.,  97  Mass. 

58  Geo.  461.    S.  P.,  Paulitsch  v.  N.  Y.  361.    In  a  suit  by  a  civilian  passenger 

Central,  &c.  R.  Co.,  102  N.  Y.  280.  for  damages  for  injuries  inflicted  on 

2  Nunn  J/.  Georgia  R.  Co.,  71  Geo.  him  by  the  discharge  of  a  musket 
710;  Sevier  v.  Vicksburg,  &c.  R.  Co.,  dropped  on  the  deck  of  a  steamer  by 
61  Miss.  8.  In  Carson  v.  Leathers  one  soldier  struggling  with  another, 
(57  Miss.  650),  it  was  held  that  where  the  defendant  is  not  excused  by  show- 
it  was  the  custom  of  a  carrier  by  ing  that  he  was  compelled  by  the 
steamboat  to  notify  passengers  of  government  to  receive  the  soldiers  on 
their  arrival  at  places  of  destination,  board,  and  that  they  were  in  charge  of 
he  might  be  liable  for  a  neglect  to  do  officers :  clearly  not,  where  he  volun- 
so.  tarily  received  the  plaintiff  on  board 

'  Ferris  v.  Union  Ferry  Co.,  36  N.  without  notice  to  him  of  the  enforced 

Y.  312;  and  see  Hazman  v.  Hoboken  presence  of  the  soldiers  (Flint  v.  Nor- 

Land,  &c.  Co.,  2  Daly,  130;  50  N.  Y.  wich,    &c.   Transp.    Co.,    34    Conn. 

53.  554)-     Where  fighting  was  allowed  to 

*  Pittsburgh,  &c.  R.  Co.  v.  Hinds,  go  on  in   a  railroad  car  for  a  con- 

53  Penn.  St.  512;   Simmons  w.  New  siderable  time  without  interference  by 
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ger,  but  the  fact  that  he  is  thereby  rendered  dangerous  or 
annoying  to  others  which  gives  the  right  and  imposes  the 
duty  of  his  expulsion ;  and  in  general,  a  carrier  can  be 
held  responsible  only  for  such  improprieties  or  offenses  of 
passengers  as  are  witnessed  by  or  made  known  to  him.' 
He  is  not  responsible  for  the  acts  of  passengers  upon  any 
principle  of  agency.  Their  acts  are  not  to  be  imputed  to 
him.  Nor  is  he  bound  to  furnish  the  means  of  resisting 
the  unlawful  violence  of  a  mob.^ 

§  513.  Liability  for  servant's  malicious  acts. — The  rule  re- 
lieving a  master  from  liability  for  a  malicious  injury  in- 
flicted by  his  servant,  when  not  acting  within  the  scope  of 
his  employment,  does  not  apply  as  between  a  passenger 
and  his  carrier ;  such  carrier  undertakes  to  protect  his  pas- 
senger from   any  injury  arising  from  the  willful  miscon- 


the  conductor,  who  saw  it,  and  a  pas- 
senger not  involved  in  it  had  his  eye 
injured  by  some  missile,  judgment  for 
plaintiff  was  affirmed;  the  court  re- 
marking that  "the  plaintiff  lost  his 
eye  through  the  quarrel  of  a  couple  of 
drunken  men,  who  should  not  have 
been  permitted  aboard  the  car,  or,  if 
so  permitted,  should  have  been  so 
guarded  or  separated  from  the  sober 
and  orderly  part  of  the  passengers 
that  no  injury  could  have  resulted 
from  their  brawls"  (Pittsburgh,  &c. 
R.  Co.  V.  Pillow,  76  Penn.  St.  510). 
A  passenger  in  a  railroad  train  was 
assaulted  by  another  passenger.  He 
appealed  to  the  conductor  for  protec- 
tion, but  instead  of  protecting  him  the 
conductor  went  away  and  left  him; 
and  he  was  again  assaulted  and  in- 
jured. Held,  the  company  was  liable 
(Flannery  v.  Baltimore,  &c.  R.  Co.,  4 
Mack.  [D.  C]  III).  S.  P.,  Britton 
V.  Atlanta,  &c.  R.  Co.,  88  N.  C.  536; 
New  Orleans,  &c.  R.  Co.  v.  Burke,  53 
Miss.  200.  See  also  King  v.  Ohio, 
&c.  R.  Co.,  22  Fed.  Rep.  413. 


^  Plaintiff's  intestate,  with  two 
ladies,  took  passage  on  defendant's 
car;  a  stranger,  who  was  intoxicated, 
got  on  the  car  and  insulted  and  an- 
noyed the  ladies,  but  was  quiet  and 
sat  down  when  told  to  do  so  by  the 
conductor.  He,  however,  sat  down 
near  deceased,  and  abused  and  threat- 
ened him  in  a  low  tone,  not  audible 
to  the  conductor ;  after  a  short  time 
he  went  to  the  front  platform,  where 
he  remained  quiet  until  deceased  left 
the  car,  when  he  jumped  off  and 
struck  him  with  the  car  hook,  causing 
death.  Held,  that  there  was  no  evi- 
dence of  neglect  of  duty  on  the  part  of 
the  conductor,  to  which  the  attack  up- 
on deceased  could  be  legally  or  logi- 
cally traced,  and  that  the  carrier  was 
not  liable  (Putnam  v.  Broadway,  &c., 
R.  Co.,  55  N.  Y.  108).  s.  P.,  Batton 
V.  South,  &c.  Ala.  R.  Co.,  77  Ala. 
591- 

2  Pittsburgh,  &c.  R.  Co.  v.  Hinds, 
S3  Penn.  St.  512;  Chicago,  &c.  R. 
Co.  V.  Pillsbury,  [111.]  8  N.  E.  Rep. 
803. 
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duct  as  well  as  from  the  negligence  of  his  servants,  while 
engaged  in  performing  a  duty  which  the  carrier  owes  to 
the  passenger ;  it  was  so  held  where  a  passenger  was  as- 
saulted by  the  driver  or  conductor  of  a  horse-car ;  ^  and  by 
the  brakeman  on  a  railroad  train;**  and  where  a  passenger 
on  a  steamboat  was  assaulted  by  the  steward  and  table 
waiters ;  ^  and  where  a  female  passenger  was  indecently 
approached  on  a  train  by  the  conductor.*  It  is  no  defense 
to  an  action  against  a  railroad  company  for  its  failure  to 
transport  a  passenger  with  proper  despatch,  that  the  deten- 
tion was  the  willful  act  of  a  conductor  in  charge  of  the 
train.®  It  was  once  held  in  Nejv  York,  where  a  passenger 
was  thrown  by  the  conductor  with  great  violence  from  a 
street-car,  that  the  carrier  was  not  liable,  because  the  act  of 
the  conductor  was  a  willful  trespass  not  down  in  the  per- 
formance of  any  duty  to  the  carrier  f  but  it  is  quite  clear 
that  that  case  was  decided  without  any  reference  to  the 
peculiar  duty  of  carriers  to  protect  their  passengers.^  It  is 
still  the  rule  in  Pennsylvania  that  a  carrier  is  not  liable  for 
a  malicious  injury   done  by  his  servant  to  a  trespasser, 

'  Stewart  v.  Brooklyn,  &c.  R.  Co.,  '  Weed  v.  Panama  R.  Co.,  17  N. 

90  N.  Y.  588  [driver];  Winnegar  v.  Y.  362. 

Central,  &c.  R.  Co.,  [Ky.]  4  S.  W.  »  Isaacs  v.  Third  Av.  R.  Co.,  47 

Rep.  237   [driver];    Schultz  z/.  Third  N.  Y.  122. 

Av.  R.  Co.,  89  N.  Y.  242  [conductor] ;  '  Tracy,  J.,  commenting  upon  the 

Hoffman  v.  N.  Y.  Central  R.  Co.,  87  Isaacs  case   just  cited,  said  that  it 

N.  Y.  25  [conductor  kicked  boy  off  "  was  discussed  by  counsel  and  deter- 

car].     See  Rounds  7/.  Delaware,  &c.  mined  by  this  court  upon  the  assump- 

R.  Co.,  64  N.  Y.  129.  tion  that  the  rule  of  the  master's  lia- 

2  Goddard  v.  Grand  Trunk  R.  bility  for  the  assault  of  a  servant  com- 
Cc,  57  Maine,  202;  Chicago,  &c.  R.  mitteduponapersonto  whom  the  mas - 
Co.  V.  Flexman,  103  111.  546;  Texas.  terowednoduty  was  applicable  to  that 
&c.  R.  Co.  V.  Johnson,  2  Tex.  Civ.  case.  The  mind  of  the  court  was  not 
Cas.  §  190.  called  to  the  fact  that  the  rule  appli- 

3  Bryant  v.  Rich,  106  Mass.  180;  cable  to  such  a  case  does  not  apply  to 
Sherley  v.  Billings,  8  Bush,  147  [third  the  case  of  an  assault  committed  upon 
clerk  of  boat  committed  the  assault].  a  passenger  by  a  servant  intrusted 

*  Craker  v.  Chicago,  &c.  R.  Co.,  with  the  execution  of  a  contract  of  a 
36  Wise.  657;  Louisville,  &c.  R.  Co.  common  carrier"  (Stewart  v.  Brook- 
V.  Ballard,  [Ky.]  3  S.  W.  Rep.  530.  lyn,  &c.  R.  Co.,  90  N.  Y.  588,  594). 
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though  under  similar  circumstances  he  would  be  liable  for 
a  negligent  injury.^ 

§  514.  Obligations  of  stage-coach  proprietors.— It  is  the 
duty  of  a  stage -owner,  engaged  in  the  transportation  of 
passengers,  to  have  drivers  of  competent  skill,  using  at 
least  ordinary  diligence,  and  the  utmost  caution  and  pru- 
dence, and  who  are  well  acquainted  with  the  road  they 
travel,  and  also  to  furnish  well-broken,  safe,  and  steady 
horses,  with  harness  and  coach  of  sufficient  strength,  and 
properly  made ;  and  the  least  failure  in  any  one  of  these 
particulars  subjects  the  stage-owner  to  the  imputation  of 
negligence,  and  makes  him  responsible  for  the  injury  or 
damage  arising  from  such  failure.^  And  even  after  making 


^  The  court,  on  appeal,  reversed 
judgment  for  plaintiff  for  an  unlawful 
ejectment,  and  thus  states  the  ground 
of  the  reversal:  "If  the  conductor 
was  at  the  time  acting  in  the  line  of 
his  duty,  and  within  the  scope  of  his 
employment  in  putting  Toomey  off, 
under  all  the  existing  circumstances, 
the  company  is  liable  for  that  act  of 
the  conductor,  although  he  may  have 
done  it  in  a  careless  or  reckless  man- 
ner; but  for  his  unauthorized,  willful 
and  wanton  or  malicious  trespass,  the 
company  is  not  liable"  (Pennsylvania 
Co.  V.  Toomey,  91  Penn.  St.  256). 
See  also  Pittsburg,  &c.  R.  Co.  v. 
Donahue,  70  Penn.  St.  119. 

2  Stockton  V.  Fray,  4  Gill,  406; 
McKinney  tj.  Neil,  i  McLean,  540; 
Peck  V.  Neil,  3  Id.  22 ;  Frink  v.  Coe,  4 
Greene,  555;  Sales  v.  Western  Stage 
Co.,  4  Iowa,  547 ;  Derwort  v.  Loomer, 
21  Conn.  245.  If  the  coach  is  upset 
by  the  horses  running  off,  not  through 
an  accidental  fright,  but  because  the 
blocks  were  out  of  the  brake,  causing 
the  stage  to  run  upon  them;  and  if 
the  running  of  the  horses  might  have 
been  prevented  if  the  horses  had  been 


properly  harnessed ;  or  if  the  utmost 
care  and  diligence  of  a  cautious  per- 
son has  not  been  used  to  secure  the 
blocks  in  the  brake,  the  proprietors 
are  liable  (Farish  v.  Reigle,  1 1  Gratt. 
697).  See  Hyman  v.  Nye,  L.  R.  6 
Q.  B.  D.  685  [bolt  in  the  under  part 
of  a  carriage  broke] ;  Holton  v.  Lon- 
don, &c.  R.  Co.,  I  Cab.  &  El.  542; 
Kennon  v.  Gilmer,  S  Montana,  257 
[horses  ran  away].  A  passenger  in  an 
omnibus  was  injured  by  a  blow  from 
the  hoof  of  one  of  the  horses,  which 
had  kicked  through  the  front  panel  of 
the  vehicle.  There  was  no  evidence 
on  the  part  of  the  passenger  that  the 
horse  was  a  kicker,  but  it  was  proved 
that  the  panel  bore  marks  of  other 
kicks,  and  that  no  precaution  had 
been  taken,  by  the  use  of  a  kicking- 
strap  or  otherwise,  against  the  pos- 
sible consequences  of  a  horse  striking 
out,  and  no  explanation  was  offered 
on  the  part  of  the  owners  of  the  om- 
nibus. Held,  that  there  was  evidence 
of  negligence  sufficient  to  be  submit- 
ted to  a  jury  (Simson  v.  London  Gen- 
eral Omnibus  Co.,  L.  R.  8  C.  P.  390). 
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all  this  provision,  the  stage  proprietor  is  still  liable  for  the 
least  carelessness  of  the  driver/  not  only  till  the  coach  ar- 
rives at  its  destination,  but  till  the  passengers  are  safely 
set  down.^  The  starting  of  the  horses  while  a  passenger 
is  getting  into  or  out  of  a  stage  creates  a  presumption, 
either  that  the  driver  was  careless,  or  the  horses  not  safe 
and  steady,  which  must  be  overcome  by  showing  that  the 
cause  of  such  starting  was  beyond  the  control  of  the 
driver  or  proprietor.^  It  is  the  duty  of  a  driver  to  warn 
passengers  when  he  is  about  to  pass  over  a  piece  of 
road,  bridge,  etc.,  attended  with  danger,  and  requiring  a 
change  in  their  position,  or  any  unusual  caution  on  their 
part.* 

§  515.  Carriers  by  steam-vessels.— By  act  of  Congress 
for  the  better  security  of  passengers  on  steam-vessels,  de- 
tails of  their  construction,  equipment  and  management,  are 
prescribed,  and  provision  is  made  for  a  compulsory  in- 
spection of  their  boilers  and  machinery  by  government  in- 
spectors.^ The  statute  does  not  expressly  prohibit  a  steam- 
pressure  in  excess  of  the  amount  specified  in  the  inspector's 
certificate,  nor  declare  such  higher  pressure  to  be  negli- 
gence, but  it  declares  that  any  neglect  or  failure  to  com- 
ply with  its  provisions,  resulting  in  injury  to  passengers, 
will  give  a  right  of  action  for  the  damage  sustained  by  the 
passenger.®     But  the  common-law  liability  of  the  owners 

'  The  defendant  is  liable  for  the  that  person's  incompetence  or  negli- 

smallest  degree  of  negligence  or  care-  gence  (Tuller  v.  Talbot,  23  111.  357). 
lessness  in  a  driver,  or  for  his  want  of  *  Dudley  v.  Smith,  i  Campb.  167. 

skill  (McKinney  v.  Neil,   i   McLean,  '  Roberts  v.  Johnson,  58  N.  Y. 

540;  Peck  z/.  Neil,  3  Id.  22;   Sales  v.  613. 

Western    Stage    Co.,    4    Iowa,    547;  *  Dudley  v.  Smith,  i  Campb.  167; 

Frink  v.  Coe,  4  Greene,  555 ;  see  ante,  McLean  v.  Burbank,  1 1  Minn.  277 ;  see 

§462).    If,  in  lieu  of  the  regular  stage-  Maury  z/.  Talmadge,  2  McLean,  1 57. 
driver,  the  superintendent    or  agent  '  10  U.  S.  Stat,  at  Large,  61 ;  16 

permits  another  to  assume  the  control  Id.  440. 

of  and  drive  the  stage,  the  proprietors  "  Carroll  v.  Staten  Island  R.  Co., 

are  liable  for  injuries  resulting  from  58  N.  Y.  126. 
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of  Steam-vessels  was  not  in  any  manner  restricted  by  the 
statute,  and  mere  compliance  with  its  provisions  does  not 
therefore  relieve  such  owners  from  liability  ;  the  presump- 
tion of  negligence  arising  from  the  bursting  of  a  steamboat 
boiler  is  not  created  by  the  act  of  Congress,  but  arises  from 
the  common-law  rule  that  when  an  event  takes  place  which, 
according  to  the  ordinary  course  of  things,  would  not  hap- 
pen if  proper  care  were  exercised,  it  is  presumed  that  such 
care  was  not  exercised.^  The  rule  of  mercantile  law,  making 
the  master  of  a  vessel  liable  for  the  negligence  of  his  sub- 
ordinates to  the  same  extent  as  if  he  were  owner,  applies 
without  regard  to  whether  they  were  employed  by  him  or 
by  the  owner.^  It  cannot  be  laid  down,  as  a  rule  of  law, 
that  a  carrier  by  steamboat  is  negligent  in  not  providing 
seats  sufficient  to  accommodate  all  the  passengers  his  boat 
will  safely  carry,  or  all  such  as  ordinarily  travel  upon  it ;  it  is 
often  the  case  that  all  of  such  passengers  do  not  wish  to  be 
seated  ;  and  it  is  a  question  for  the  jury,  considering  the  de- 
mand for  seats,  what  insufficiency  thereof  will  constitute 
negligence.^     If  a  carrier  by  steamboat  makes  no  effort  to 

*  Caldwell  v.  N.  J.  Steamboat  Co.,  applicable  to  the  master  of  a  steam- 

47  N.  Y.   282.     Thus,-  where  a  small  boat  for  carrying  passengers,  as  well 

boat  attached  to  a  steamboat  fell  and  as   to  vessels  in  the  merchant  service 

injured  a  passenger,  it  was  held   that  (Dennison   v.  Seymour,   9  Wend.   9; 

the  fact  that  it  was  hung  where  it  was  see  Watkinson  v.  Laughton,  8  Johns. 

"by   order  of  the     government    in-  213;  Foot  z/.  Wiswall,  14^.304). 
spector  did  not  protect  the  defendants  ^  Plaintiff  took  passage  on  defend- 

from  responsibility  for  negligence  in  ant's  ferry-boat  to  cross  a  river.     The 

the    manner    of   hanging     or    using  boat  had  difficulty  in  landing  on  ac- 

it"   (Simmons  v.   New  Bedford,  &c.  count  of  ice  in  the  river,  and  in  its  efforts 

St.  Boat  Co.,  97  Mass.  361).  to  effect  a  landing  struck  the  pier  with 

2  After  a  vessel   has   been  in  the  great  force,  causing  plaintiff  and  others 

temporary  charge  of  a  health  officer  who  were  standing  up  on  the  boat  to 

for    purposes    of  quarantine,    it    im-  be  thrown  down  and  plaintiff  was  in- 

mediately   devolves  upon  the  master  jured.     There  were  not  enough  seats 

to   see  that  it  is  restored  to  a  proper  to   accommodate   all   the    passengers 

condition  for  the  safety  and   comfort  then  on  the  boat.     Held,  that  the  fact 

of  passengers;  and   he  is  personally  of  there  not  being  seats  enough  for 

liable  for  his  neglect  to  do  so  (Kennedy  all  is  not  sufficient  to  fasten  the  charge 

V.  Ryall,  67  N.  Y.  379).     This  rule  is  of  negligence  on  defendant,  unless  it 
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save  a  passenger  who  falls  overboard  he  will  be  held  liable 
irrespective  of  the  negligence  of  the  passenger.^ 

§  516.  Presumption  of  negligence.— Though  it  has  some- 
times been  said,  in  the  course  of  judicial  decisions,  that 
the  mere  fact  of  an  injury  suffered  by  a  passenger,  while 
on  his  journey,  is  sufficient  to  raise  a  presumption  of  negli- 
gence on  the  part  of  the  carrier,^  yet  this  is  a  doctrine 
altogether  too  broad  to  be  sustained,  and  it  has  been  ex- 
pressly overruled  in  cases  of  high  authority.^  It  would 
make  the  carrier  presumptively  liable  for  injuries  which 
could  not  reasonably  be  expected  to  ensue  from  his  negli- 
gence, and  which  were  in  no  way  connected  with  him  by 
any  evidence,  and  would  overlook  the  rule  of  evidence 


can  be  made  to  appear  that  a  less 
number  of  seats  was  provided  than 
was  customary  and  sufficient  for  those 
who  ordinarily  preferred  to  be  seated 
while  crossing.  The  ice  in  the  river 
was  an  extraordinary  occurrence  which 
could  not  be  provided  against  (Burton 
V.  West  Jersey  Ferry  Co.,  114  U.  S. 
474).     See  ante,  §  510. 

^  Melhado  v.  Poughkeepsie  Trans. 
Co.,  27  Hun,  99. 

2  Per  Bell,  J.,  Laing  v.  Colder,  8 
Penn.  St.  479 ;  Galena,  &c.  R.  Co.  v. 
Yarwood,  17  111.  509;  Zemp  v.  Wil- 
mington, &c.  R.  Co.,  9  Rich  Law,  84; 
see  Stokes  v.  Saltonstall,  13  Peters, 
181 ;  New  Jersey  R.  Co.  v.  Pollard,  22 
Wall.  341 ;  Christie  v.  Griggs,  2 
Campb.  79.  The  fact  that  a  passenger 
was  injured  by  a  carrier's  servant, 
Held,  presumption  of  the  latter's  neg- 
ligence (Memphis,  &c.  Packet  Co.  v. 
McCool,  83  Ind.  392  [passenger  injured 
by  a  bale  of  cotton  thrown  by  an  em- 
ployee, on  steamboat]}. 

5  A  passenger  on  the  defendant's 
cars  was  struck  by  something  from  the 
outside,  and  her  elbow  was  fractured, 
no  negligence  being  shown  on  her 
part ;  Held,  that  the  burden  of  show- 


ing negligence  at  first  rests  on  the 
plaintiff,  that  the  mere  fact  of  injury 
while  riding  in  a  railroad  car  does  not 
impose  on  the  company  the  burden  of 
disproving  it,  but  that  the  facts  attend- 
ing the  injury  may  raise  the  presump- 
tion of  negligence,  in  which  case  the 
onus  is  on  the  company  to  show  that 
the  injury  is  not  attributable  to  any 
fault  on  its  part;  and,  further,  that 
while  the  mere  fact  of  the  plaintifTs 
arm  being  broken  would  not  suffice  to 
convict  the  defendant  of  negligence, 
the  facts  that  the  injury  happened 
while  the  train  was  passing  another 
car,  and  that  something  grazed  a  long 
line  on  the  outside  of  the  car  in  which 
the  plaintiff  sat,  were  sufficient  for 
this  purpose  (Holbrooke.  Utica,  &c.  R. 
Co.,  12  N.  Y.  236).  To  similar  effect 
see  Curtis  v.  Rochester,  &c.  R.  Co.,  1 8 
N.  Y.  534;  Brehm  v.  Great  Western 
R.  Co.,  34  Barb.  256).  The  fact  that 
a  passenger  is  run  over  by  a  train  is 
not  of  itself  sufficient  to  raise  a  pre- 
sumption of  negligence  against  the 
carrier  (Mitchell  z/.  Western,  &c.,  R. 
Co.,  30  Geo.  22).  For  many  other 
cases,  see  ante,  §§  57,  60. 
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which  requires  the  passenger  to  show  that  his  own  negli- 
gence did  not  contribute  to  his  injury.^  This  would  be 
directly  opposed  to  the  practice  in  other  and  parallel  cases. 
Nor  is  there  the  same  reason  for  allowing  such  a  deviation 
from  the  general  rule  as  exists  in  the  case  of  a  carrier  of 
goods.  Such  a  carrier  has,  in  nearly  every  case,  exclusive 
control  over  the  goods,  and  all  the  means  of  evidence  are 
in  his  power.  A  carrier  of  passengers,  on  the  other  hand, 
has,  to  say  the  least,  no  greater  facilities  for  proving  the 
origin  of  injuries  suffered  by  them  than  the  passengers, 
themselves  have.  The  law  therefore  requires,  in  an  action 
against  a  carrier  upon  injuries  suffered  by  a  passenger, 
prima  facie  proof  that  the  proximate  cause  of  such  injuries 
was  the  want  of  something  which,  as  a  general  rule,  the 
carrier  was  bound  to  supply,  or  the  presence  of  something 
which,  as  a  general  rule,  the  carrier  was  bound  to  keep  out 
of  the  way,  under  the  circumstances  of  the  case  so  far  as 
they  appear.  Having  established  so  much,  the  plaintiff  is 
entitled  to  recover,  without  proving  affirmatively  that  the 
surrounding  circumstances  were  of  that  ordinary  character 
to  which  the  general  rule  was  meant  to  apply.  Thus,  for 
example,  it  is  a  general  rule  that  a  railroad  company  must 
maintain  a  good  track  and  road-bed.  Proof  of  a  break  in 
the  track,  by  which  the  cars  were  thrown  off,  is  therefore 
sufficient  evidence  of  negligence  to  put  the  company  upon 
its  defense  in  an  action  by  a  passenger.  He  is  not  bound 
to  prove  that  the  weather  was  such  as  to  make  it  unlikely 
that  the  break  was  caused  by  a  flood,  nor  that  the  company 
failed  to  repair  the  break  promptly.^     So,  in  general,  a  rail- 

*  Bonce  v.  Dubuque  St.  R.  Co.,  53  tion  to  give  to  the  jury  in  the  case  was, 

Iowa,  278.  that  "  although  the  mere  fact  that  a 

2  See  cases  cited  under  §§  57,  60,  person  is  injured  while  being  trans- 

ante.      Defendants'  cars   ran  into   a  ported  on  a  railroad  car  does  not  im- 

large  opening  caused  by  the  sliding  pose  upon  the  railroad  company  the 

away  of  a  part  of  their  track  in  a  storm,  burden  of  disproving  negligence,  yet 

whereby  the  plaintiff,  a  passenger,  was  the  presumption  of  a  want  of  care  may 

injured ;  Held,  that  the  proper  instruc-  arise  from  circumstances  attending  the 


349 


CARRIERS    OF    PASSENGERS. 


[§516 

road  company  is  bound  to  keep  its  track  clear;  and  there- 
fore the  presence  of  an  animal  or  other  obstruction  upon 
the  track,  causing  an  injury  to  a  passenger,  is  presumptive 
evidence  of  negligence.^  On  the  same  principle,  the  mere 
fact  of  a  train  coming  into  collision  with  another  train,^  or 
having  run  off  the  track,^  or  being  several  hours  behind 


injury ;  and,  whenever  such  a  state  of 
things  exists,  the  onus  is  upon  the 
company  to  show  that  the  injury  did 
not  result  from  any  negligence  on  its 
,part "  (Brehm  v.  Great  Western  R. 
Co.,  34  Barb.  256).  S.  P.,  Philadelphia, 
&c.  R.  Co.  V.  Anderson,  94  Penn.  St. 
351;  Chicago,  &c.  R.  Co.  v.  Trotter, 
60  Miss.  442. 

^  Sullivan  v.  Phila.,  &c.  R.  Co.,  30 
Penn.  St.  234 ;  Willis  v.  Long  Island 
R.  Co.,  34  N.  Y.  670. 

"   Iron    R.    Co.    v.    Mowery,    36 
Ohio  St.  418.     Plaintiff  was  standing 
up  in  a  car  just  as  it  was  coming  to  a 
stop  at  the  depot,  and  another  car  was 
bumped  against  it,  causing  her  to  be 
thrown  against  the  arm  of  the  seat  in 
which  she  had  been  sitting ;  Held,  to 
be  correct  to  charge  that  ' '  if,  from  the 
evidence  the  jury  were  satisfied  that 
the     injury    was     occasioned    while 
plaintiff  was  a  passenger  on  defend- 
ant's road,  and  that  she  was  in  the 
exercise    of    ordinary    care,   namely, 
that  degree  of    care   which   may  be 
reasonably  expected  from  a  person  in 
her  sitiiation,  this  would  be  prima 
facte^  or  presumptive,  evidence  of  the 
defendant's    liability;    and    that  the 
plaintiff  would   not    be    required    to 
show  by  what  particular  acts  of  mis- 
conduct or  negligence  on  the  part  of 
the  defendants,   the  injury    was    oc- 
casioned "  (New    Jersey    R.    Co.   -v. 
Pollard,     22    Wall.    341 ;     following 
Stokes  V.   Saltonstall,    13  Pet.    181). 
The  car  in  which  plaintiff  was  a  pas- 
senger came  into  collision  with  a  car 
loaded  with  stone  on  a  siding,  and  the 


passenger  car  was  overthrown,  and 
plaintiff  injured.  The  freight  car  had 
been  left  by  the  company  on  the  siding 
at  a  safe  distance  from  the  main  track 
with  the  brakes  on,  and  a  railroad  tie 
under  the  wheels,  and  there  was 
nothing  to  show  how  the  car  came  to 
be  standing  on  the  main  track  at  the 
time  of  the  accident.  A  request  to 
charge  "  that  when  an  obstruction  is 
placed  on  a  railroad  by  a  stranger, 
by  accident  or  design,  the  company  is 
not  liable  for  the  consequences,  unless 
its  agents  have  been  remiss  in  not  dis- 
covering it,"  Held,  properly  refused 
(Smith  V.  N.  Y.,  Susquehanna,  &c.  R. 
Co.,  46  N.  J.  Law,  7). 

8  Seybolt  v.  N.  Y.,  Lake  Erie,  &c. 
R.  Co.,  9S  N.  Y.  562;  Edgerton  v. 
Harlem  R.  Co.,  39  N.  Y.  227;  affirm- 
ing S.  C,  35  Barb.  193;  Feital  v. 
Middlesex  R.  Co.,  109  Mass.  398  ; 
Yonge  V.  Kinney,  28  Geo.  in;  Louis- 
ville, &c.  R.  Co.  V.  Jones,  [Ind.]  9  N. 
E.  Rep.  476 ;  Pittsburgh,  &c.  R.  Co. 
V.  Williams,  74  Ind.  462 ;  Flannery  v. 
Waterford,  &c.  R.  Co.,  11  Ir.  Rep. 
30;  Texas,  &c.  R.  Co.  v.  Suggs,  62 
Tex.  323.  Plaintiff  testified  that  the 
car  gave  a  jolt  and  then  a  second  jolt ; 
she  heard  a  grinding  noise  under  the 
wheels,  and  the  car  seemed  to  be  lifted 
off  the  track ;  she  was  lifted  from  her 
seat  and  thrown  forward  between  the 
seats  and  injured;  Held,  that  in  the 
absence  of  all  explanation  by  defendant 
the  jury  were  authorized,  if  they  be- 
lieved the  plaintiff's  testimony,  to  infer 
negligence  on  the  part  of  defendant, 
rendering  it  liable  for  the  injuries  sus- 
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time,^  or  the  breaking  of  an  axle  or  wheel,  or  the  fall  of  a 
bridge,*  is  prima  facie  evidence  of  negligence.  So  the 
overturn  of  a  car  or  stage  coach,*  or  the  coming  off  of  a 
wheel,*  or  the  breaking  of  a  paddle  wheel  of  a  steamboat," 
or  the  bursting  of  its  boiler,®  is  presumptive  evidence  of 
negligence,  in  favor  of  a  passenger  injured  thereby, 

§  517.  Presumption  of  negligence,  how  rebutted.— The 
defendant  is  of  course  at  liberty  to  repel  the  presumption 
thus  raised,  by  showing  either  that  the  injury  was  not 
caused  by  the  accident  to  which  it  is  attributed  by   the 


tained  (Murphy  v.  Coney  Island,  &c. 
R.  Co.,  36  Hun,  199).  S.  P.,  Thatcher 
V.  Great  W^estern  R.  Co.,  4  Upper 
Canada  [C.  P.],  543;  Peoria,  &c.  R. 
Co.  V.  Reynolds,  88  111.  418;  Mitchell 
V.  Chicago,  &c.  R.  Co.,  51  Mich.  236; 
Louisville,  &c.  C.  R.  Co.  v.  Pedigo, 
108  Ind.  481;  Cleveland,  &c.  R.  Co. 
V.  Newell,  104  Ind.  264;  Moore  v. 
Des  Moines,  &c.  R.  Co.,  69  Iowa, 
491 ;  Wilson  v.  Northern  Pac.  R.  Co., 
26  Minn.  278.  This  rule  has  been  ap- 
plied to  street-railways  (Baltimore,  &c. 
Tump.  Co.  V.  Leonhardt,  66  Md.  70). 
Plaintiff,  while  standing  up  between 
the  seats  of  an  open  horse-car,  there 
being  no  unoccupied  seats  therein,  was 
thrown  down  and  injured,  in  conse- 
quence of  the  rapid  driving  of  the  car 
around  a  curve;  Held,  sufficient 
(Lapointe  v.  Middlesex  R.  Co.,  144 
Mass.  18). 

•  Chicago,  &c.  R.  Co.  v.  George, 
19  111.  510. 

2  Bedford,  &c.  R.  Co.  v.  Rain- 
bolt,  99  Ind.  561  [bridge];  Bal- 
timore, &c.  R.  Co.  V.  Wightman, 
29  Gratt.  431 ;  Baltimore,  &c.  R.  Co. 
V.  Noel],  32  Id.  394.  Compare  Dale 
V.  Delaware,  &c.  R.  Co.,  73  N.  Y. 
468  [fall  of  bridge] ;  Brignoli  v. 
Chicago,  &c.  R.  Co.,  4  Daly,  182 
[breaking  of  a  rail]. 


'  Boyce  v.  California  Stage  Co.,  25 
Cal.  460 ;  Fairchild  v.  California  Stage 
Co.,  13  Id.  599;  Lawrence  v.  Green, 
70     Cal.    417;     McKinney    v.     Neil, 

I  McLean,    540;    Farish    v.    Reigle, 

II  Gratt.  697;  Stockton  v.  Frey, 
4  Gill,  406 ;  Denver,  &c.  R.  Co. 
V.  Woodward,  4  Colo,  i ;  Wall  v. 
Livezay,  6  Id.  465 ;  Lemon  v.  Chanslor, 
68  Mo.  340. 

*  While  the  coach  was  driven  at  a 
moderate  rate,  on  a  good  level  road, 
without  coming  in  contact  with  any 
other  object,  one  of  the  wheels  came 
off,  whereby  it  was  overturned  ;  Held, 
that  negligence  was  inferred  from  these 
facts,  and  the  onus  was  on  the  defend- 
ants to  rebut  this  presumption  (Ware 
V.  Gay,  II  Pick.  106).  A  passenger 
in  an  omnibus  was  injured  by  the 
bursting  of  a  lamp,  and  in  an  action 
against  the  owners,  it  was  held  that 
the  burden  of  proof  was  on  them  to 
show  affirmatively  that  the  fluid  used 
in  the  lamp  was  a  safe  and  proper 
article  (Wilkie  v.  Bolster,  3  E.  D. 
Smith,  327). 

=  Yerkes  v.  Keokuk,  &c.  Packet 
Co.,  7  Mo.  App.  265. 

^  McMahon  v.  Davidson,  12  Minn. 
357.  See  Dunlap  v.  Reliance,  2  Fed. 
Rep.  249. 
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plaintiff,  or  that  the  defendant  was  entirely  free  from  fault 
in  the  matter.^  Thus  the  presumption  of  negligence  which 
arises  from  the  fact  of  a  train  having  run  off  the  track  is 
entirely  removed  by  proof  that  the  displacement  of  the 
train  was  the  direct  result  of  the  willful  act  of  a  stranger  ;* 
or  that  the  sudden  weakening  of  a  track  which  caused  a 
train  to  be  overturned  was  caused  by  a  violent  storm  ;^ 
although  the  effect  of  this  evidence  may  be  counteracted 
in  turn  by  showing  that  the  railway  company  had  reason 
to  anticipate  danger  to  its  track,  and  did  not  take  proper 
precautions  against  it.  When  cars  come  into  collision,  it 
is  presumed  that  both  are  owned  and  managed  by  the 
owners  of  the  railroad  ;  and  this  presumption  is  not  re- 
moved by  evidence  that  another  corporation  had  power  to 
run  cars  upon  the  same  road.* 

§  518.  Negligence,  how  proved.— The  subsequent  admis- 
sions or  declarations  of  an  agent  or  servant  of  a  carrier 
that  an  injury  to  a  passenger  was  caused  by  his  negligence, 
or  that  of  his  co-servants,  are  not  competent  evidence  as 
against  the  carrier,  because  although  the  agent   may  have 

'  The  fact  of  the  occurrence  of  an  omitted  that  precaution.     It  is  to  be 

injury  not  necessarily  importing  negli-  deemed  as  referring  to  prudence  and 

gence,  even  if  it  is  prima  facie  proof,  foresight  to  be  exercised  before   the 

is  not  conclusive  proof  of  negligence  accident,  and  without  knowledge  that 

(Bird  V.  Great  Northern  R.  Co.,  28  it  was  about  to  occur  (Bowen  v.  N. 

L.  J.  [Exch.]  3).     When  plaintiff  has  Y.  Central  R.  Co.,  18  N.  Y.  408). 
raised  against  the  carrier  the  presump-  ^  Deyo  v.  N.  Y.  Central  R.  Co., 

tion  of   negligence,  it  is    proper  to  34  N.  Y.  9;  Latch  7/.  Rumner  R.  Co., 

charge  that  this  presumption  can  only  27  L.  J.  [Exch.]  155. 
be  rebutted  by  evidence,  on  the  part  '  EUet  i).  St.  Louis,  &c.  R.  Co.,  76 

of  the  carrier,  that  the  accident   oc-  Mo.  518. 

curred   from    circumstances    against  *  Ayles  v.  Southeastern  R.  Co.,  L. 

which  human  prudence  and  foresight  R.  3  Exch.  146).    So  if   any  injury 

could  not  guard.    This  does  not  mean,  happens  to  a  passenger  from  contact 

that  if  the  jury,  looking  back  at  the  with  anything  in  another  car  on  the 

circumstances  of  an  accident,  can  see  road,  the  presumption  is   that    such 

that  some  course  of  conduct  or  pre-  thing  was  under  the   control   of    the 

caution    would    have    prevented    its  company,  and  it  must  explain  the  cir- 

occurrence,   the    carrier  is  liable  for  cumstances,  or  be  liable  for  the  injury 

having  failed  to  pursue  that  course  or  (Walker  v.  Erie  R.  Co.,  63  Barb.  260). 
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had  authority  to  do  the  act  in  connection  with  which  the 
negligence  occurred,  such  authority  does  not  include  an 
authority  to  furnish  a  subsequent  narrative  of  what  he  did 
and  of  the  manner  of  doing  it.  This  rule  has  been  applied 
to  the  admissions  of  the  captain  of  a  steamer  in  an  action 
by  a  passenger  against  its  owners  ;  ^  and  to  the  declarations 
of  a  ticket  agent  in  an  action  against  a  railroad  company  ;  ^ 
to  those  of  an  engineer  made  from  ten  to  thirty  minutes 
after  an  accident,  as  to  the  rate  of  speed  at  which  his  train 
was  running;^  to  those  of  a  brakeman,  made  shortly  after 
an  accident,  that  he  had  caused  it  by  the  misplacing  of  a 
switch  ;  *  to  those  of  the  driver  of  a  street  car  made  after 
the  accident,  and  the  car  had  been  stopped,  but  before  he 
had  left  it,  that  he  could  not  stop  the  car,  because  the 
brakes  were  out  of  order ;  ®  and  to  the  declaration  of  the 
conductor  of  a  train  as  to  the  bad  condition  of  the  road, 
made  to  a  witness  for  plaintiff  a  moment  before  the  occur- 
rence of  the  accident  in  which  plaintiff  was  injured.^  The 
plaintiff  has  a  right  to  prove  all  the  circumstances  attend- 
ing the  accident,  as  a  part  of  the  res  gestcs,  and  may  show 
his  own  position  and  conduct  and  appearance  by  the  testi- 
mony of  the  other  passengers,  and  may  prove  what  excite- 
ment and  confusion  prevailed  among  the  other  passengers 
as  a  result  of  the  accident,  for  the  purpose  of  showing  its 
nature  ;''  and  may  prove  what  they  did,  as  evidence  of  what 

^  Union  Packet  Co.  v.  Clough,  20  and    engineer,  Alabama,  &c.  R.  Co. 

Wall.  528.  V.  Hawk,  72  Ala.   112;  and  of  train- 

'  Milwaukee,  &c.  R.  Co.  v.  Finney,  men,  Adams  v.  Hannibal,  &c.  R.  Co., 

10  Wise.  388.  74  Mo.  553. 

^  Vicksburg,  &c.  R.  Co.  v.  O'Brien,  *  Patterson  v.  Wabash,  &c.  R.  Co., 

119   U.   S.    99.      So     a     declaration  54  Mich.  91. 

of   an    engineer   made  five    minutes  ^  Luby  v.  Hudson  River  R.  Co.,  17 

after  a  child  had  been  run  over,  and  N.  Y.  131;  Whitaker  v.  Eighth  Ave. 

after    it     had     been     carried     away  R.   Co.,    51    Id.     295;    Anderson    v. 

a  quarter  of  a  mile,   held  inadmis-  Rome,  &c.  R.  Co.,  54  Id.  334. 
sible   (Durkee  v.  Central   Pacific  R.  "  Mobile,  &c.  R.   Co.  v.  Ashcraft, 

Co.,  69  Cal.  533).      See  also,   as  to  48  Ala.  15. 
subsequent  declarations  of  conductor  '  Hallahan  v.  N.  Y.,  Erie,  &c.  R. 
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was  deemed  prudent  by  others  in  the  same  situation.^ 
Evidence  of  notice  to  a  carrier,  contemporaneous  with  an 
accident,  of  the  insecure  condition  of  his  appliances,  is 
competent  to  prove  his  negligence  in  not  keeping  them  in 
a  safe  condition.*  The  defective  condition  of  a  portion 
of  a  railroad  track  where  an  accident  occurred,  cannot 
be  shown  by  proof  that  other  remote  portions  were  defec- 
tive.* The  plaintiflPs  admissions  at  the  time  of  his  injury 
that  he  blames  no  one  but  himself,  are  admissible  in  behalf 
of  the  carrier.* 

§  519.  Care  required  of  passenger. — A  considerable  num- 
ber of  the  illustrations  of  the  rule  of  contributory  neg- 
ligence, which  we  have  given  in  the  chapter  on  that  sub- 
ject, have  been  drawn  from  cases  of  injuries  to  passen- 
gers by  the  negligence  of  carriers,  in  which  the  former's 
negligence,  contributing  to  the  injury,  was  set  up  by  way 
of  defense.  Referring  the  reader  to  that  chapter  for  a 
more  complete  statement  of  the  subject,  we  shall  only  give 
in  this  place  some  further  illustrations  of  what  is,  and 
what  is  not,  such  contributory  negligence  on  the  part  of  a 
traveler  as  will  defeat  his  action  against  the  carrier.  It  is 
deemed  contributory  negligence,  within  the  rule,  for  a 
passenger  to  do  any  voluntary  act  which  unnecessarily 
exposes  him  to  the  risk  of  such  injuries  as  a  traveler  is 
liable  to.  A  passenger  cannot,  therefore,  recover  (as  a 
general  rule)  for  an  injury  to  his  arm,  or  head,  while  im- 
properly projecting  out  of  the  window  of  a  railroad  car  or 

Co.,  102  N.  Y.  194.     In  order  to  prove  Co.  v.  Ashcraft,  48  Ala.  15;  see  ante, 

a  collision  and  the  nature  and  effect  §110. 

of  it,  by  which  one  passenger  was  in-  ^  Parker  v.  Boston,    &c.    Steam- 

jured,  evidence  is  admissible  to  show  boat  Co.,  109  Mass.  449. 
that  a  fellow-passenger  was  injured  '  Louisville,  &c.  R.  Co.  v.  Fox,  1 1 

by  the  same  collision    (Fort  Worth,  Bush,  495.        Compare    cases    cited 

&c.  R.  Co.  V.  Stingle,  2  Tex.  Civ.  Cas.  under  §  411,  ante. 
§  704).  *  Gulzoni  V.  Tyler,  64  Cal,   334; 

1  Twomley  v.    Central   Park,   &c.  and  other  cases  cited  under  §  no, 

R.  Co..  69  N.  Y.  158;  Mobile,  &c.  R.  ante. 
Vol ,  11—33 
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a  stage  :^  but  it  is  not  negligence  to  ride  on  the  outside  of 
a  stage-sleigh  in  a  place  prepared  for  the  use  of  passengers.^ 
A  passenger  ought  not  to  be  deemed  guilty  of  contribu- 
tory negligence  when  he  takes  only  such  risk  as  under  the 
same  circumstances,  a  prudent  man/  whose  senses  were  not 
impaired,*  would  take.  Thus,  if  horse-cars  passed  in  the  same 
direction  every  few  minutes,  a  prudent  man  would  allow 
one  to  go  by,  rather  than  jump  on  while  it  was  in  motion; 
but  if  only  two  or  three  passed  in  a  day,  no  man  in  ordi- 
nary health  and  vigor  would  hesitate  to  get  on  the  car 
while  movjng  at  a  moderate  speed,  if  the  driver  refused  to 
stop.  And  where  (as  is  frequently  the  case)  the  drivers 
of  horse-cars  constantly  refuse  to  come  to  a  full  stop  for  a 
male  passenger,  a  prudent  man  would  know  that  it  would 
be  useless  to  let  any  car  pass  for  this  reason,  since  he 
would  fare  no  better  if  he  waited  for  hours.     Under  such 


1  Holbrook  v.  Utica,  &c.  R.  Co. 
12  N.  Y.  236;  Dun  V.  Seaboard,  &c. 
R.  Co.,  78  Va.  645;  Pittsburgh,  &c. 
R.  Co.  V.  Andrews,  39  Md.  329; 
Indianapolis,  &c.  R.  Co.  v.  Ruther- 
ford, 29  Ind.  82;  Louisville,  &c.  R. 
Co.  V.  Sickings,  5  Bush,  i.  Evidence 
of  this  fact  is  enough  to  entitle  the 
defendant  to  a  nonsuit  (Todd  v.  Old 
Colony,  &c.  R.  Co.,  7  Allen,  207 ;  Pitts- 
burgh, &c.  R.  Co.  V.  McClurg,  56 
Penn.  St.  294;  overruling  New  Jersey 
R.  Co.  z/.  Kennard,  21  Id.  203;  and 
see  Laing  v.  Colder,  8  Id.  479). 
Resting  an  elbow  on  the  inside  of  the 
window-sill  is  not  contributory  negli- 
gence, though  an  injury  be  suffered 
partly  in  consequence  thereof  (Winters 
V.  Hannibal,  &c.  R.  Co.,  39  Mo.  468; 
Hallahan  v.  N.  Y.,  Lake  Erie,  &c.  R. 
Co.,  102  N.  Y.  194;  Germantown 
Pass.  R.  Co.  V.  Brophy,  105  Penn.  St. 
38;  see  generally  cases  cited  under 
§§  96,  loi,  ante;  Miller  v.  St.  Louis 
R.  Co.,  5  Mo.  App.  471  [slight  ex- 
posure not   negligence  per  j,?];   see 


Spencer  I*.  Milwaukee,  &c.  R.  Co.,  17 
Wise.  487,  and  cases  in  last  note).  In 
Sanderson  v.  Frazier  (8  Colo.  79), 
a  passenger  in  defendant's  stage- 
coach, sat  by  the  window  and  with 
his  arm  outside.  The  coach  struck  a 
rock  and  was  overturned  and  plain- 
tiff's arm  was  broken  ;  had  it  not  been 
outside  it  might  not  have  been  injured. 
Held,  no  contributory  negligence  be- 
cause the  injury  was  not  due  to  the 
fact  that  plaintiff 's  arm  was  outside, 
but  the  careless  driving  of  defendants' 
employee  by  which  the  coach  was 
overturned. 

^  Spooner  v.  Brooklyn  City  R.  Co., 
54  N.  Y.  230,  reversing  36  Barb.  217. 

^  Filer  v.  N.  Y.  Central  R.  Co.,  49 
N.  Y.  47 ;  Delamatyr  v.  Milwaukee, 
&c.  R.  Co.,  24  Wise.  578 ;  Lambeth  v. 
North  Carohna  R.  Co.,  66  N.  C.  494; 
Keating  v.  N.  Y.  Central  R.  Co.,  3 
Lans.  469. 

*  Renneker  v.  South  Carolina  R. 
Co.,  20  S.  C.  219. 
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circumstances,  we  are  decidedly  of  opinion  that  the  act  of 
getting  on  a  car,  while  in  such  moderate  motion  that  a 
prudent  man  would  not  deem  the  act  unsafe,  should  not 
be  deemed  negligent.^  So,  if  a  train  stops  near  a  station, 
but  without  reaching  the  platform,  and  the  descent  from 
the  car  to  the  ground  is  so  precipitate  as  to  injure  a  pas- 
senger, this  is  not  conclusive  evidence  of  his  having  con- 
tributed to  his  injury  by  his  own  fault.  If  the  conductor 
refused  to  move  the  train  to  the  platform,  or  if  the  train 
was  so  long  as  to  make  it  impossible  to  bring  all  the  cars 
to  a  proper  landing-place,  and  there  was  not  time  to  pass 
through  to  the  cars  which  stood  next  to  the  platform,  no 
sensible  man  would  hesitate  to  risk  a  moderate  leap,  rather 
than  be  carried  miles  away  from  home.^  And,  if  common 
experience  had  shown  the  incivility  of  the  conductor,  a 
prudent  passenger  would  not  waste  time  in  asking  favors 
of  him.  In  all  these  and  similar  cases,  a  passenger  might 
directly  contribute  to  his  own  injury,  and  yet  act  prudent- 
ly in  taking  the  risk.  He  ought  not,  therefore,  to  be  pre- 
cluded from  recovering  damages  in  such  cases.  An  act  of 
a  passenger  in  obedience  to  the  directions  of  the  persons 
in  charge  of  the  vehicle  (such  as  the  driver  of  a  stage  or 
the  conductor  of  a  train)  cannot  be  deemed  negligent,* 

1  It  has  been  held  otherwise  as  to  and  that  the  plaintiff,  a  lady  passenger, 
passengers  getting  off  a  car  (Ginnon  was  injured  by  jumping  from  the  step 
V.  Harlem  R.  Co.,  3  Robertson,  25).  of  a  rear  carriage,  as  she  was  advised 
The  doctrine  of  the  text  is,  however,  to  do  by  a  porter.  Held,  that  a  ver- 
fully  sustained  in  Indiana  (Evansville,  diet  for  plaintiff  could  not  be  set  aside. 
&c.  R.  Co.  V.  Duncan,  28  Ind.  441) ;  The  case  of  Siner  v.  Great  Western  R. 
and  the  text  itself  has  been  cited  with  Co.  (L.  R.  3  Exch  150:  4  Id.  117), 
approval,  with  the  very  proper  quali-  though  it  limits  the  effect  of  this 
fication  that  the  passenger  must  not  decision,  is  not  inconsistent  with  it. 
persist  in  hanging  on,  if  he  cannot  get  '  See  Mclntyre  v.  N.  Y.  Central 
a  safe  foothold,  and  can  safely  drop  R.  Co.,  37  N.  Y.  287;  affirming  s.  c, 
off  (Phillips  V.  Rensselaer,  &c.  R.  Co.,  43  Barb.  532.  A  railroad  company 
49  N.  Y.  177,  182).  cannot  allege  that  a  passenger  is  in 

2  In  Foy  V.  London,  &c.  R.  Co.  fault  in  obeying  specific  instructions 
(18  C.  B.  N.  S.  225),  it  appeared  that  of  the  conductor,  instead  of  general 
the  train  was  longer  than  the  platform,  directions  of  which  he  has   been   in- 
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unless  so  palpably  opposed  to  common  prudence  as  to 
make  it  a  clear  act  of  folly.  Where  a  passenger  laid  his 
hand  upon  the  inside  of  a  car  door,  and  it  was  crushed  by 
the  sudden  closing  of  the  door  by  the  guard,  it  was  held 
that  his  act  was  necessarily  so  negligent  as  to  deprive  him 
of  all  claim  for  damages.'  It  has  been  frequently  adjudged 
that  a  passenger  who,  under  reasonable  apprehension  of  a 
collision  or  other  accident,  changes  his  position  to  one  in 
fact  more  dangerous,  or  even  leaps  from  the  vehicle  while 
in  motion,  is  not  guilty  of  negligence,  if  the  act  was  one 
which  a  reasonable  man,  under  similar  circumstances, 
would  probably  have  done.*  The  law  does  not  require  of 
passengers  the  exercise,  in  imminent  peril,  of  all  the  pres- 
ence of  mind  and  care  of  a  prudent  man  ;  but  the  circum- 
stances will  be  left  to  the  jury,  to  say  from  them  whether 
the  party  acted  rashly  and  under  undue  apprehension  of 
danger.^  Finally,  as  a  passenger  is  only  bound  to  use 
ordinary  care,  he  is  not  to  blame  for  not  foreseeing  events 

formed  (Pennsylvania  R.  Co.  v.  Mc-  R.  Co.,  69  N.  Y.  158;  Buel  v.  N.  Y. 
Closkey,  23  Penn.  St.  526;  see  also  Central  R.  Co.,  31  Id.  314.  A  passen- 
Foy  V.  London,  &c.  R.  Co.,  18  C.  B.  ger  on  a  stage-coach  may,  in  case  of 
N.  S.  225).  But  mere  advice  to  get  accident  arising  from  neglect  of  the 
off,  under  circumstances  which  made  carrier,  and,  in  the  exercise  of  reason- 
it  clearly  imprudent  to  do  so — e.  g.,  able  discretion,  leap  from  it  to  save 
while  the  car  was  moving  rapidly —  himself,  and  maintain  an  action 
does  not  bind  the  company  (Ginnon  against  the  carrier  for  injuries  occa- 
V.  Harlem  R.  Co.,  3  Robertson,  25).  sioned  by  such  leap  (Frink  v.  Potter, 

*  Fordham   v.    London,    &c.    R.  17  111.  406;  Ingalls  w.  Bills,  9  Mete.  l; 

Co.,  L.  R.  4  C.  P.  619;  affirming  s,  C,  Jones  v.  Boyce,  i  Starkie,  493).    See 

3  C.  P.  368 ;  Coleman  I".  Southeastern  Eldridge  v.  Long  Island  R.    Co.,    I 

R.  Co.,  4  Hurist.  &  C.   699.     Where,  Sandf.  89;  Wilson  i/.  Northern  Pacific 

however,  a  similar  accident  happened  R.  Co.,  26  Minn.  278 ;  Iron  R.  Co.  v. 

to  a  passenger  who  kept  his  hand  on  Mowery,  36  Ohio  St.  418. 
the  door  post  for  some  time  after  he  '  Galena,  &c.  R.  Co.  v.  Yarwood, 

had  entered  the  carriage,  the  guard  17  111.   509;   Saltonstall  v.   Stockton, 

having  called  out  to  passengers  to  take  Taney,  11,21;  Walter  v.  Chicago,  &c. 

their  seats,  it  was  held  that  he  could  R.  Co.,  39  Iowa,  33;  Pittsburgh,  &c. 

not  recover  (Richardson  v.  Metropoli-  R.  Co.  v.   Martin,  82  Ind.  476 ;  and 

tan  R.  Co.,  37  L.  J.  [C.  P.]  300.  cases  supra. 

^  Twomley  v.  Central    Park,  &c. 
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which  are  not  common  in  the  business,  as  generally  carried 
on,  even  though  they  are  common  in  the  business  of  the 
particular  carrier  with  whom  he  has  had  to  do.^  Much  less 
is  he  to  blame  for  not  foreseeing  and  taking  precautions 
against  a  collision  or  other  accident.**  He  has  the  right  to 
assume  that  he  will  not  be  exposed  to  any  unnecessary 
danger,  when  in  any  place  provided  for  the  accommoda- 
tion of  passengers ;  it  was  so  held  where  a  car  projected 
about  five  inches  over  a  platform  and  struck  a  waiting 
passenger.* 

§  520.  Negligence  in  getting  on  or  off  a  vehicle.— Getting 
on  or  off  a  vehicle  while  in  motion  is  a  familiar  instance  of 
negligence  in  the  plaintiff,  almost  always  fatal  to  a  re- 
covery for  an  injury  sustained  in  part  from  the  negligence 
of  the  carrier  at  the  same  time.*  Getting  on  a  starting 
railroad  car,  whose  motion  is  accelerating,  is  usually  more 
dangerous  than  getting  off  a  car  which  is  coming  to  a 

'  Plaintiff  was  in  the  waiting-room  that  due  care  will  be  exercised  to 
of  a  city  railroad,  waiting  to  be  taken  prevent  a  collision  and  to  act  accord- 
to  her  destination.  Seeing  a  car  com-  ingly  (Walter  v.  Chicago,  &c.  R.  Co., 
ing  in,  she  went  out  to  enter  it,  and  39  Iowa,  33). 

the  car  then  being  transferred  from  *  Cotter  ^'.  Frankford,  &c.  R.  Co., 

one  track   to    another,  sideways,  by  isPhila.  255;  Lucas  z".  New  Bedford, 

means  of  a  movable  slide,   her   foot  &c.  R.   Co.,  6  Gray,  64;    Gavett  v. 

was  caught  in  the  slide,  and  she  was  Manchester,  &c.  R.  Co.,  16  Id.  501 ;  lUi- 

badly  injured.    Held,  that  there  was  nois  Central  R.  Co.  v.  Slatton,   54  111. 

no  want  of  care  on  her  part,  as  she  133;  Ohio,  &c.-  R.  Co.  v.  Stratton,  78 

could  not  be  expected  to  anticipate  a  Id.  88 ;  Lambeth  v.  North  Carolina  R. 

sideway  movement  of  the  car  (Gordon  Co.,   66  N.  C.  494;    see  Nichols  v. 

V.  Grand  St.,  &c.  R.  Co.,  40  Barb.  Sixth  Av.  R.  Co.,  38  N.  Y.  131;  Ni- 

546).  chols  V.  Middlesex  R.  Co.,  106  Mass. 

2  Willis  V.  Long  Island  R.  Co.,  32  463 ;  Atchison,  &c.  R.  Co.  v.  Flinn, 

Barb.  398 ;  affirmed,   34  N.   Y.  670.  24  Kans.  627 ;  Chambers  v.  Western 

Asking  for  a  delay  of  the  train  is  not  N.  C.  R.  Co.,  91  N.  C.  471.    One  who 

contributory  negligence,  even  though  entered  a  train  as  escort  for  a  woman 

a  collision  ensues  which    would   not  to  find  her  a  seat  and  who  was  in- 

have  happened  but  for  such    delay  jured  in  the  endeavor  to  leave  train 

(Flinn  v.  Philadelphia,  &c.  R.  Co.,  i  while  under  way.  Held  without  rem- 

Houston,  469).  edy  (Central  R.  Co.    v.   Letcher,  69 

8  Dobiecki  v.  Sharp,  88  N.  Y.  203.  Ala.  106). 
A  passenger  has  a  right  to  presume 
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Stop ;  and  this  danger  is  greater  still  on  elevated  railroads, 
where  a  failure  to  get  on  may  be  attended  with  a  fatal  fall 
to  the  paved  street  below.^  There  are,  however,  cases  in 
which  such  an  act  may  be  excused,  as  being  upon  the 
whole  prudent  under  the  particular  circumstances.  Thus 
if  the  motion  of  a  car  was  not  very  rapid,  and  the  con- 
ductor directed,  or  even  advised,  a  passenger  to  get  on  or 
off  without  stopping  the  car,  the  latter  would  have  a  right 
to  rely  upon  this  advice.^  This  is  particularly  so  in  the 
case  of  a  street  car,  whose  motion  is  usually  not  very 
rapid  ;^  and  even  when  its  motion  is  rapid,  it  has  been 
held  not  negligence,  as  matter  of  law,  for  an  active  person 
to  leap  from  it;*  though  this  must  depend  upon  the  cir- 
cumstances of  the  case.®  And  one  who,  under  such  show  of 
force  by  the  conductor  as  might  reasonably  impress  him 
with  fear,  leaps  from  a  train  in  motion,  in  obedience  to  the 


1  Solomon  v.  Manhattan  R.  Co., 
31  Hun,  5;  aff'd,  103  N.  Y.  437. 

2  Filer  v.  N.  Y.  Central  R.  Co., 
49  N.  Y.  47;  59  N.  Y.  352;  68  N. 
Y.  124;  Lambeth  v.  North  Carolina 
R.  Co. ,  66  N.  C.  494 ;  East  Tennessee, 
&c.  R.  Co.  V.  Conner,  15  Lea,  254. 
See  Mclntyre  v.  N.  Y.  Central  R. 
Co.,  37  N.  Y.  287 ;  43  Barb.  532,  on  a 
similar  point ;  see  also  Bucher  v.  N. 
Y.  Central  R.  Co.,  98  N.  Y.  128. 

'  Plaintiff  hailed  a  street  car,  which 
was  open  with  a  step  along  the  side, 
and  the  driver  applied  the  brake; 
while  the  car  was  moving  slowly, 
plaintiff  put  one  foot  on  the  rail,  took 
hold  of  the  end  of  a  seat  and  raised 
himself  from  the  ground  to  get  on, 
when  the  driver  who  was  looking  at 
him,  without  any  signal  or  notice  let 
go  the  brake,  starting  the  car  with  a 
jerk;  plaintiffs  foot  slipped,  went 
under  the  car  and  was  crushed.  Held, 
that  a  motion  for  a  nonsuit  was  prop- 
erly denied  (Eppendorf  v.  Brooklyn, 
&c.  R.  Co.,  69  N.  Y.  195). 


'  Wyatt  V.  Citizens  R.  Co.,  55 
Mo.  485. 

"  In  Hagan  v.  Philadelphia,  &c. 
R.  Co.  (15  Phila.  278);  where  a  pas- 
senger in  a  street  car  requested  the 
conductor  to  stop  the  car  at  a  partic- 
ular point,  and  the  car  not  being 
stopped  immediately,  he  leaped  from 
it  and  was  injured ;  Held,  that  this 
was  contributory  negligence  and  a 
nonsuit  was  rightly  entered.  The 
court  distinguished  Crissey  v.  Heston- 
ville,  &c.  R.  Co.  (.75  Penn.  St.  83),  by  the 
circumstance  that  plaintiff  in  that  case 
was  a  lad  of  thirteen,  and  was  not  held 
to  the  same  degree  of  care  as  an 
adult.  See  Mettlestadt  v.  Ninth  Av. 
R.  Co.,  4  Robertson,  377;  Ginnon  v. 
Harlem  R.  Co.,  3  Id.  25.  The  refusal 
of  those  in  charge  of  a  horse-car  to 
stop  it  as  requested,  does  not  justify- 
even  a  child  of  tender  years  in  jump- 
ing from  the  front  platform  while  the 
car  is  in  full  motion  (Cram  v.  Metrop. 
R.  Co.,  112  Mass.  38). 
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conductor's  order,  is  not  thereby  debarred  from  recovering 
for  injuries  thus  caused.^  The  mere  fact  that  the  conduc- 
tor of  a  train  prematurely  announces  its  arrival  at  a  station 
does  not  at  all  justify  a  passenger,  destined  for  that  station, 
in  jumping  off  before  the  train  stops  ;^  and  even  where  a 
passenger  is  carried  beyond  his  proper  station,  by  the  fault 
of  the  company,  he  cannot  recover  for  an  injury  suffered 
by  him  in  leaping  from  the  train  while  in   rapid  motion.' 


'  In  Burrows  v.  Erie  R.  Co.  (63  N. 
Y.  556),  Rapallo,  J.,  said:  "The cases 
in  which  a  recovery  has  been  allowed 
notwithstanding  that  the  passenger 
undertook  to  leave  the  car  while  in 
motion  are  exceptional  and  depend 
upon  peculiar  circumstances.  In 
short,  as  we  now  understand  the  rule 
established  by  the  decisions,  it  is 
presumptively  a  negligent  act  for  a 
passenger  to  attempt  to  alight  from 
a  moving  train,  and  it  is  not  sufficient 
to  rebut  the  presumption  that  the 
train  men  acquiesced  in  the  action  of 
the  passenger  or  that  the  company 
violated  its  duty  or  contract  in  not 
stopping  the  train,  or  that  to  remain 
on  the  train,  would  subject  the  passen- 
ger to  trouble  or  inconvenience,  but 
that  to  excuse  such  an  act  and  free  the 
plaintiff  from  the  charge  of  contribu- 
tory negligence,  there  must  be  a  coer- 
cion of  circumstances  which  did  not 
leave  the  passenger  in  the  free  and  un- 
trammelled possession  of  his  faculties 
and  judgment."  S.  P.,  Kline  v.  Cen- 
tral Pacific  R.  Co.,  37  Cal.  400;  South- 
western R.  Co.  V.  Singleton,  67  Geo. 
306. 

'  Pennsylvania  R.  Co.  v.  Aspell, 
23  Penn.  St.  147;  see  Bridges  v. 
North  London  R.  Co.,  Law  Rep.  6 
Q.  B.  377;  Gonzales  v.  Harlem  R. 
Co.,  33  N.  Y.  Superior,  57.  The  ring- 
ing of  the  engine  bell  by  the  conductor 
is  not  sufficient  ground  to  induce  a  pas- 
senger to  believe  the  train  has  stopped 


(East  Tenn.,  &c.  R.  Co.  v.  Massengill, 
IS  Lea,  328).  But  see  Memphis,  &c.  R. 
Co.  V.  Stringfellow,  44  Ark.  322.  In 
England,  it  is  held  that  the  mere 
stopping  of  a  train  and  calling  out  the 
name  of  a  station  is  no  evidence  of  an 
invitation  to  alight  (Lewis  v.  London, 
Chatham,  &c.  R.  Co.,  L.  R.,  9  Q.  B. 
66;  Bridges  v.  North  London  R. 
Co.,  L.  R.  6  Q.  B.  377;  see  London, 
&c.  R.  Co.  V.  Hellawell,  26  Law 
Times  [N.S.],  557). 

"  If  a  passenger,  by  the  negligence 
of  the  company,  is  carried  beyond  the 
station  where  he  has  a  right  to  be  let 
off,  he  can  recover  for  the  inconveni- 
ence, loss  of  time,  and  labor  of  travel- 
ing back;  but  if  he  leaps  off  without 
waiting  for  the  train  to  stop,  he  does 
it  at  his  own  risk  (Jeffersonville  R. 
Co.  V.  Hendricks,  26  Ind.  228 ;  Jeffer- 
sonville R.  Co.  V.  Swift,  Id.  459).  So 
held,  where  a  passenger  leaped  in  the 
dark  from  a  train  going  seven  to  ten 
miles  an  hour  (Pennsylvania  R.  Co.  v. 
Aspell,  23  Penn.  St.  147).  S.  P., 
Dougherty  v.  Chicago,  &c.  R.  Co.  86 
111.  467  [train  running  fifteen  miles 
per  hour] ;  Illinois  Central  R.  Co.  v. 
Green,  81  Id.  19;  Jewell  z/.  Chicago, 
&c.  R.  Co.,  54  Wise.  610.  See  also 
Kelly  V.  Hannibal,  &c.  R.  Co.,  70  Mo. 
604;  Straus  V.  Kansas  City  R.  Co.,  75 
Id.  185.  Where  a  railroad  train  was 
stopped  at  a  station,  but  somewhat 
away  from  its  usual  place  and  where 
there  was  not  good  ground  for  getting 
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But,  if  the  train  is  moving  very  slowly,  it  is  for  the  jury  to 
say  whether  it  is  negligent  or  not  to  jump  off  under  such 
circumstances.^  A  passenger  is  not  in  fault  for  merely 
starting  from  his  seat,  and  getting  ready  to  leave  the  car 
in  the  usual  manner,  as  soon  as  he  has  reason  to  expect 
that  it  will  stop,  even  though  it  does  not  stop,  and  he  is 
exposed  to  danger  by  his  position.^ 

§521.  Illustrations.— The  fact  that  proper  facilities  for 
exit  are  not  provided  by  the  carrier,  does  not  justify  a 
passenger  in  adopting  another  method  which  is  also  dan- 
gerous.^    So  he  is  not  justified  in  getting  off  before  reach- 


off,  and  plaintiff  thinking  the  train 
would  be  moved  up  to  the  usual  place 
failed  to  get  off,  and  after  the  train 
was  fairly  on  its  way  to  the  next  sta- 
tion, he  seized  the  bell  rope  and  rang 
the  bell,  and  the  engineer  answered  it 
and  slowed  up,  and  the  plaintiff  think- 
ing the  motion  slow  enough  under- 
took to  slip  off,  but  while  in  the  act, 
a  sudden  jerk  threw  him  off  and  his 
arm  was  crushed.  Held,  that  his 
conduct  in  ringing  the  bell  and  trying 
to  get  off  while  the  cars  were  in  mo- 
tion was  negligent  and  precluded  a 
recovery  (Blodgett  v.  Bartlett,  50  Geo. 

3S3)- 

1  Filer  v.  N.  Y.  Central  R.  Co., 
49  N.  Y.  47 ;  Delamatyr  v.  Milwaukee, 
&c.  R.  Co.,  24  Wise.  578.  Where  a 
mother  was  separated  from  young 
children  by  the  starting  of  a  train,  she 
was  held  justified  in  jumping  off  to 
join  them,  while  the  train  was  moving 
slowly .  (Penn.  R.  Co.  v.  Kilgore,  32 
Penn.  St.  292 ;  Lloyd  v.  Hannibal,  &c. 
R.  Co.,  S3  Mo,  509).  But  where  a 
father  took  his  daughter  of  twelve 
years  in  his  arm,  and  stepped  from  a 
train  after  it  had  passed  the  platform 
thereby  injuring  her;  Held  contribu- 
tory negligence,  as  matter  of  law 
{Morrison  v.  Erie  R.  Co.,  56  N.  Y. 


302).  In  Burrows  v.  Erie  R,  Co.  (63 
N.  Y.  556),  it  was  held  that  a  woman 
should  have  been  nonsuited  who  at- 
tempted, with  the  assistance  of  a 
friend,  to  step  from  a  moving  train, 
she  being  encumbered  with  a  bandbox 
and  satchel,  though  the  train  had 
stopped  at  her  station  and  started  be- 
fore she  had  time  to  alight. 

2  Nichols  V.  Sixth  Av.  R.  Co.,  38 
N.Y.I  31;  Worthen  ?/.  Grand  Trunk 
R.  Co.,  125  Mass.  99.  A  train  ran 
past  a  station,  and  then  backed  up  to 
its  usual  place  of  stopping;  held  a 
question  for  the  jury  whether  defend- 
ant should  not  have  given  notice  to 
passengers  that  the  train  had  not  come 
to  a  final  stop,  and  whether  plaintiff 
was  not  justified  in  supposing  she  had 
reached  her  destination,  and  in  at- 
tempting to  leave  the  car  (Taber  v. 
Delaware,  &c.  R.  Co.,  71  N.  Y.  489). 
A  passenger  on  a  ferry-boat  stepped 
up  from  the  boat  on  to  the  bridge  be- 
fore the  boat  was  completely  fastened, 
and  was  injured  by  the  bridge  being 
suddenly  lowered ;  she  could  recover 
(Hawks  -u.  Winans,  42  N.  Y.  Superior, 
451. 

^  Keokuk  Packet  Co.  v.  Henry,  50 
111.  264. 
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ing  the  station  platform,  without  necessity,  and  cannot  re- 
cover for  an  injury  which  he  sustains  by  leaping  ofF,^  or  by 
the  sudden  starting  of  the  train,**  So  it  is  negligence  to 
attempt  to  get  on  a  street -car  from  between  the  two 
tracks,  a  car  coming  on  the  other  track  near  by.^  So, 
where  there  is  a  platform  for  the  landing  of  passengers, 
and  a  passenger  leaves  the  car  on  the  other  side,  and  is 
killed  by  a  passing  train,  the  company  is  not  liable,  with- 
out evidence  of  some  paramount  necessity  for  the  act  of 
the  passenger.*     It  is  otherwise  if  the  situation  leaves  it 


^  In  Davis  v.  Chicago,  &c.  R.  Co. 
(18  Wise.  175),  it  was  held  that  if  the 
train  had  stopped  a  sufficient  time  for 
the  plaintiff  to  have  left  it  upon  the 
platform  where  passengers  usually 
land,  and  had  started  and  passed  the 
platform,  and  plaintiff  then  left  the 
platform  of  the  car  rather  than  be 
carried  by,  he  was  guilty  of  careless- 
ness and  could  not  recover,  and  that  if 
the  train  stopped  a  sufficient  time  to 
allow  the  plaintiff  to  get  off,  then  the 
defendants  were  not  guilty  of  negli- 
gence in  its  management.  So,  where 
the  plaintiff  leaped  from  the  car,  at  a 
point  four  feet  from  the  ground,  after 
she  had  been  warned  that  it  was  dan- 
gerous, held,  that  she  could  not  re- 
cover for  an  injury  suffered  in  so  do- 
ing (Evansville,  &c.  R.  Co.  v.  Duncan, 
28  Ind.  441).  A  somewhat  similar 
decision  has  been  made  in  England 
(Siner  v.  Great  Western  R.  Co.,  L.  R. 
3  Ex.  150;  4  Id.  117.  In  Cockle  v. 
South  Eastern  R.  Co.  (L.  R.  5  C.  P. 
457;  affirrned,  7  C.  P.  321),  the  plaint- 
iff' got  off  when  the  train  stopped, 
supposing  that  she  was  stepping  on 
the  platform,  but  fell  short  of  it,  the 
place  being  dark.  Judgment  in  her 
favor  was  affirmed. 

2  Ohio,  &c.  R.  Co.  V.  Schiebe,  44 
111.  460. 

8  Plaintiff  hailed  a  car  going  up 


when  it  was  about  75  feet  below  the 
upper  street  crossing.  At  this  time  a 
car  then  about  100  feet  off  (which  he 
saw)  was  rapidly  approaching  on  the 
down  track.  He  crossed  the  down 
track,  and  when  he  reached  the  space 
intervening  between  the  two  tracks 
(which  was  barely,  if  at  all,  sufficient 
to  allow  standing  there  in  safety),  he 
stood  waiting  for  the  up-car  to  stop, 
which  it  did  about  75  feet  above  the 
upper  crossing,  its  platform  was  crowd- 
ed, which  he  knew,  and  while  plaintiff 
was  in  the  act  of  getting  on  its  plat- 
form, the  horses  of  the  down-car  hav- 
ing been  pulled  into  this  space  by  the 
driver,  he  was  knocked  down  by  them 
and  injured.  Held,  as  a  matter  of  law, 
contributory  negligence  (Halpin  v. 
Third  Av.  R.  Co.,  40  N.  Y.  Superior, 

175)- 

*  Pennsylvania  R.  Co.  v.  Zebe,  33 
Penn.  St.  318.  So,  where  the  company 
has  provided  a  way  from  the  platform 
to  the  street,  without  crossing  the  rail- 
road, a  passenger  who,  crossing  the 
road,  is  struck  'by  an  engine,  cannot 
recover  (Bancroft  v.  Boston,  &c.  R. 
Co.,  97  Mass.  275).  So  held,  also, 
where  a  passenger  needlessly  left  the 
platform  to  take  a  short  road  across 
the  track,  and  (it  being  dark)  fell  into 
a  cattle-guard  (Forsyth  v.  Boston,  &c. 
R.  Co.,  103  Mass.  510).   Where  it  was 
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doubtful  upon  which  side  passengers  should  get  off,  and 
they  are  not  informed  in  this  respect  by  the  carrier.^  But 
a  passenger  is  not  necessarily  in  fault  for  getting  on  or  off 
a  train  while  standing  at  a  place  other  than  the  platform.^ 
The  bringing  of  the  train  to  a  stop  near  the  station,  after 
having  given  the  usual  signal  indicating  the  arrival  at  the 
station,  is  an  implied  invitation  to  alight;  and  alighting 
under  the  circumstances  is  not  contributory  negligence.* 
Though  it  is  usual  for  travelers  in  horse-cars  to  enter  and 


usual  for  passengers  to  alight  on  the 
south  side  (though  the  station  was  on 
the  north  side),  because  that  side  was 
nearest  to  the  village,  held  to  be  error 
to  charge,  as  matter  of  law,  that  the 
attempt  to  alight  on  the  south  side 
did  not  constitute  contributory  negli- 
gence— that  it  was  a  question  for  the 
jury  (Plopper  v.  N.  Y.  Central  R.  Co., 
13  Hun,  625). 

^  McKimble  v.  Boston,  &c.  R.  Co., 
141  Mass.  463. 

2  Keating  v.  N.  Y.  Central  R.  Co.,  3 
Lans.  469 ;  East  Tennessee,  &c.  R.  Co. 
V.  Conner,  15  Lea,  254.  Plaintiff  in- 
tended to  take  passage  on  defendant's 
train,  but,  the  ticket  office  being 
closed,  he  could  not  procure  a  ticket. 
A  train  was  standing  on  the  track, 
and  plaintiff  went  some  hundred  yards 
south  of  the  station,  and  he  was  in 
the  act  of  getting  on  a  car;  the  train 
started  suddenly,  throwing  him  down 
and  under  the  car,  and  injuring  him. 
Held,  that  it  could  not  be  inferred,  as 
a  conclusion  of  law,  that  his  getting 
on  the  train  at  a  place  other  than  the 
platform  was  negligence  on  his  part 
contributing  to  the  injury  (Stoner  v. 
Pennsylvania  Co.,  98  Ind.  384).  So 
where  the  train  stopped  at  the  station 
at  which  the  passenger  was  to  alight, 
it  being  dark  and  the  car  in  which  .she 
had  been  riding  not  being  up  to  the 
station   platform,   and    no   assistance 


being  given  her  in  getting  off  the  train, 
she  stepped  from  the  rear  of  the  car- 
platform,  and  in  doing  so  fell  down 
into  a  depression  by  the  side  of  the 
track.  Held,  not  negligent  in  getting 
off  the  car  where  and  when  she  did, 
and  not  bound  to  go  through  the  for- 
ward cars  to  alight  (Cartwright  v. 
Chicago,  &c.  R.  Co.,  52  Mich.  606). 

8  Terre  Haute,  &c.  R.  Co.  v.  Buck, 
96  Ind.  346.  It  is  said,  in  Illinois  Cen- 
tral R.  Co.  V.  Able  (59  111.  131),  that 
a  passenger  is  usually  justified  in  con- 
struing a  momentary  halt  of  the  train 
at  his  station  into  an  invitation  to 
alight.  In  Wood  v.  Lake  Shore,  &c. 
R.  Co.  (49  Mich.  370),  the  company 
was  held  liable  where  a  passenger  left 
his  seat  in  a  car  before  its  arrival  at  a 
water-station,  and  was  told  by  the 
conductor  that  the  train  would  stop. 
After  it  stopped,  he  attempted  to  step 
off,  when  it  started  with  a  jerk,  and  he 
was  injured.  Had  he  kept  his  seat 
till  the  car  stopped,  he  could  not  have 
reached  the  step  before  the  car  started 
up.  It  is  not  necessarily  negligence  to 
attempt  to  get  off  a  moving  train. 
Whether  the  train  stopped  long 
enough  for  passengers  to  get  off  may 
affect  the  question,  and  if  the  evidence 
is  conflicting,  it  is  for  jury  to  decide 
(Swigert  v.  Hannibal,  &c.  R.  Co.,  75 
Mo.  475). 
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leave  by  the  rear  platform,  and  to  ask  the  conductor, 
rather  than  the  driver,  to  stop  the  car,  yet  a  passenger  is 
not  chargeable  with  negligence,  as  matter  of  law,  for 
adopting  the  opposite  course  when  more  convenient.* 
Where  the  regulations  forbid  the  use  of  the  front  plat- 
form, and  the  passenger  has  notice  of  this,  the  case  is  dif- 
ferent.^ 

§  522.  Violation  of  statute  forbidding  use  of  platform,  etc. 
— There  is  in  every  carrier's  vehicle  some  place  which  is 
not  intended  for  the  use  of  passengers,  or  which  is  intend- 
ed for  their  use  only  when  getting  in  or  out.  This  is  par- 
ticularly the  case  in  railroad  trains,  which  usually  have  a 
baggage-car  not  intended  for  the  personal  use  of  passen- 
gers, and  platforms  and  steps  attached  to  each  car,  which 
are  designed  merely  as  facilities  for  entrance  and  depart- 
ure. It  is  generally  provided  by  statute  that  a  railroad 
company  shall  not  be  liable  for  accidents  happening  to 
passengers  while  on  a  baggage-car  or  a  platform,  provided 
seats  are  furnished  for  all  passengers  on   the  train,  and  a 

'  In  Mulhado  v.  Brooklyn  R.  Co.  (Dixon  v.  Brooklyn,  &c.  R.  Co.,  100 
(30N.  Y.  370)  it  was  held  there  was  N.  Y.  170).  S.  P.,  Piatt  v.  Forty- 
no  fault  in  the  attempt  of  plaintiff  to  second  St.  &c.  R.  Co.,  4  Thomp.  &  C. 
get  off  the  front  platform  instead  of  406. 

the  rear  one,  he  having  got  on  at  the  2  Baltimore,  &c.  R.  Co.  v.  Wilkin- 
front  without  objection,  and  it  not  ap-  son,  30  Md.  224.  A  boy  of  ten  hailed 
pearing  that  any  notice  was  given  to  a  car,  which  stopped,  and  he  started 
passengers  that  they  must  not  get  off  to  go  on  the  rear  platform.  The 
the  front  platform.  The  facts  that  driver  told  him  to  jump  on  the  front, 
plaintiff,  when  about  to  take  passage  In  doing  so,  he  was  on  the  first  step, 
upon  a  street-car,  approached  the  and  attempting  to  step  on  the  second, 
same  while  it  was  moving  slowly,  the  when  the  driver  struck  the  horses  and 
horses  being  on  a  walk,  attempted  to  jerked  the  car,  knocking  the  plaintiff 
enter  by  the  rear  platform,  which,  oft.  Held,  that  the  fact  of  his  jump- 
however,  he  found  full,  and  passed  ing  on  the  front  platform  did  not, 
along  the  side  of  the  car  to  reach  the  under  the  circumstances,  establish 
front  platform,  walking  upon  a  ridge  contributory  negligence,  and  that  the 
of  snow  thrown  up  by  the  company,  evidence  justified  a  verdict  for  plaint- 
upon  which  he  slipped  and  fell  under  iff  (Maher  v.  Central  Park,  &c.  R. 
the  wheels  of  the  car,  Held  not  con-  Co.,  67  N.  Y.  52). 
tributory  negligence,  as  matter  of  law 
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notice  of  the  rule  is  conspicuously  posted  up  in  each  car.' 
The  requirements  of  these  statutes  must  be  strictly  com- 
plied with  in  order  to  enable  a  railroad  company  to  avail 
itself  of  their  protection.  If  the  requisite  notices  are  not 
properly  posted,^  or  if  there  are  no  vacant  seats  in  the  car,^ 
a  passenger's  rights  are  unaffected  by  the  statute.  Where 
the  statute  requires  the  notice  to  be  posted  inside  the  car, 
a  notice  posted  on  the  outside  has  no  effect,  unless  it  is 
proved  to  have  come  to  the  actual  notice  of  the  passenger 
against  whom  it  is  to  be  enforced.*  The  fact  that  the 
passenger  is  aware  of  the  terms  of  the  statute  is  immate- 
rial, for  it  confers  no  privilege  upon  railroad  companies, 
except  upon  the  conditions  mentioned ;  and  the  non-per- 
formance of  those  conditions  is  sufficient  evidence  that 
the  statute  does  not  apply.  And  although  there  are 
seats  actually  unoccupied  by  passengers,  yet  if  they  are 
filled  up  with  baskets,  bags,  or  other  things,  or  are  im- 
properly  covered    by   passengers   with    their    clothes,    a 

>  N.  Y.  Stat,  of  1850,  ch.  140,  §  40.  and  that  car.     Held,  that  defendants 

2  Carroll  v.  New  Haven  R.  Co.,  I  were  liable,  that  although  plaintiff  was 

Duer,  571,  579.     Plaintiff  was  travel-  wrongfully   in    the    baggage-car   and 

ing  on  defendants'  train  on  a  passen-  was  aware  of  the  fact  that  passengers 

ger's  ticltet.     He  went  into  an  express  were  not  allowed  to  ride  in  it,  yet  his 

and  baggage  car  and  while   there   a  presence  there  had  not  contributed  to 

train  came  up  from  behind  and   ran  the  accident,  which  was  the  result  of 

into  the  train  in  which  plaintiff  was,  defendants'     negligence    (Watson    v. 

through  the  negligence  of  defendants'  Northern  R.  Co.,  24  Upper  Canada 

servants,    and    plaintiff's    arm     was  [Q.  B.],  98). 

broken.     The  car  in  which  he  was  at  ^  Clark  v.  Eighth  Av.  R.  Co.,  36 

the  time  of  the  collision  was  not  in-  N.  Y.  135;  Willis  v.  Long  Island  R. 

tended  for  passengers,  although  they  Co.,  34  Id.  670. 

sometimes  went  in  there   to   smoke,  *  The  New  York    statute  on  this 

and  on  this  occasion  the  conductor  subject  will  not  prevent  a  recovery  by 

of  the  train  passed  through  it  twice  a  passenger  injured  while  standing  on 

while  plaintiff  was  there,  without  mak-  the  platform,  where  the  car  is  full  in- 

ing  any  objection  to  his  presence.     A  side,  and  the  only  notice  not  to  occupy 

notice  was  usually  placed  on  the  door  the  platform  is  posted  outside  of  the 

of  the  baggage-car  notifying  passen-  car,  and  is  not  shown  to  have  come 

gers  that  they  were   not   allowed   to  to  his  knowledge  (Clark  v.  Eighth  Av. 

ride  in  it,  but  it  was  not  shown  that  R.  Co.,  32  Barb.  657 ;  affirmed,  36  N. 

any  such  notice  was  there  on  that  day  Y.  135). 
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passenger  is  at  liberty  to  retire  to  the  platform,  so  far  as 
the  statute  is  concerned.  It  is  the  duty  of  the  conductor 
to  provide  seats  without  being  asked  to  do  so.^  When  the 
provisions  of  the  statute  have  been  complied  with,  a  rail- 
road company  does  not  waive  the  benefit  of  the  statute  by 
taking  the  fare  of  a  passenger  standing  upon  a  prohibited 
place.^ 

§  523.  Being  in  improper  part  of  vehicle.— Apart  from 
these  statutes,  a  railroad  company  has  no  right  to  accuse  a 
passenger  of  negligence  in  taking  a  seat  in  any  car  appar- 
ently designed  for  passengers,  unless  the  conductor  re- 
quests him  to   take   another  car.^     And  even  though  a 


1  Willis  V.  Long  Island  R.  Co., 
32  Barb.  398 ;  affirmed,  34  N.  Y.  670. 

^  Plaintiif  while  standing  on  the 
platform  of  defendant's  car,  the  proper 
notices  being  posted  up,  and  there 
being  sufficient  accommodation  inside 
the  car,  was  injured  in  consequence 
of  a  collision  occurring.  Held,  that 
the  fact  of  the  conductor's  knowing 
that  he  was  on  the  platform,  and  not 
objecting,  would  not  justify  the  pre- 
sumption that  the  company  consented 
to  waive  its  rights  in  that  respect 
(Higgins  V,  Harlem  R.  Co.,  2  Bosw. 
132).  See  also  Houston,  &c.  R.  Co. 
V.  Moore,  49  Tex.  31.  Under  the 
Mississippi  Statute,  which  provides 
that  a  company  shall  not  be  liable  for 
an  injury  to  a  passenger  while  on  a 
freight  train,  unless  caused  by  its 
gross  negligence,  it  is  held  that  a 
freight  train  does  not  become  a  pas- 
senger trziin  by  the  fact  of  passengers 
being  permitted  to  ride  in  the  conduc- 
tor's caboose  (Perkins  v.  Chicago,  &c. 
R.  Co.,  60  Miss.  726). 

^  PlaintifE  was  riding  in  the  post- 
office  apartment  of  the  baggage-car, 
without  objection  from  the  conductor 
or  any  servant  or  agent  of  the  com- 
pany, when   a  collision   occurred  by 


which  he  was  injured.  Held,  that 
the  fact  of  his  being  in  the  baggage- 
car,  when  in  case  of  a  collision  the 
other  cars  would  have  been  safer, 
would  not  constitute  contributory  neg- 
ligence, if  he  was  lawfully  there  (Car- 
roll V.  New  Haven  R.  Co.,  i  Duer, 
571).  Where  plaintiff  took  a  ticket  for 
a  certain  place,  and  after  stopping  on 
the  way,  having  received  a  check  from 
the  conductor,  resumed  his  journey  in 
another  train,  in  an  inferior  class  of 
car  attached  to  a  freight  train,  but 
where  the  conductor  recognized  the 
check  previously  g^iven  him,  and  where 
passengers  were  allowed  to  ride,  and 
while  there  sustained  injuries  by  rea- 
son of  an  accident  occurring;  Held, 
that  the  defendant  was  liable,  and  the 
plaintiff  was  not  guilty  of  negligence 
in  getting  into  that  car  to  ride  (Edger- 
ton  V.  Harlem  R.  Co.,  35  Barb.  193; 
affirmed,  39  N.  Y.  227).  Held,  also, 
that  the  railroad  company  was  es- 
topped from  saying  that  the  caboose- 
car  was  so  evidently  dangerous  that 
it  was  negligence  on  the  part  of  the 
passenger  to  ride  therein  (lb.).  Where 
the  rules  of  the  company  forbade  pas- 
sengers to  ride  in  the  baggage-car, 
but  a  laborer  had  for  two  months  daily 
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passenger  refuses  to  comply  with  such  a  request  from  the 
conductor,  he  is  not  thereby  debarred  from  recovering  for 
an  injury,  unless  it  appears  at  least  probable  that  he  would 
not  have  suffered  the  injury  if  he  had  complied.^  If  a  pas- 
senger is  injured  while  riding  in  a  baggage  or  express  car, 
he  cannot  excuse  himself  on  the  ground  that  the  conductor 
ought  to  have  discovered  him,  and  ordered  him  out.^    Pas- 


sat in  that  car,  being  too  dirty  from 
his  work  to  make  his  presence  in  the 
other  cars  agreeable,  and  the  conduc- 
tor had  made  no  objection;  Held,  that 
the  laborer  could  recover  for  an  injury 
(O'Donnell  v.  Allegheny  Valley  R. 
Co.,  59  Penn.  St.  239).  S.  P.,  Creed 
V.  Pennsylvania  R.  Co.,  86  Penn.  St. 
139  [passenger  rode  in  caboose-car]; 
Lawson  v.  Chicago,  &c.  R.  Co.,  64 
Wise.  447  [passenger  rode  in  stock- 
car,  with  his  horses] ;  see  Waterbury 
V.  N.  Y.  Central  R.  Co.,  17  Fed.  Rep. 
671.  Clearly,  it  is  not  contributory 
negligence  to  ride  in  a  better  car  than 
the  plaintiff  is  entitled  to,  no  objection 
being  made  by  the  conductor  (Dunn 
V.  Grand  Trunk  R.  Co.,  58  Maine, 
187).  See  Fowler  v.  Baltimore,  &c. 
R.  Co.,  18  W.  Va.  579;  St.  Louis,  &c. 
R.  Co.  V.  Cantrell,  37  Ark.  519; 
Lambeth  v.  North  Carolina  R.  Co., 
66  N.  C.  499;  Hickey  v.  Boston,  &c. 
R.  Co.,  14  Allen,  429;  Downey  v. 
Hendrie,  46  Mich.  498 ;  Pennsylvania 
R.  Co.  V.  Langdon,  92  Penn.  St.  21 ; 
Houston,  &c.  R.  Co.  v.  Clemmons, 
55  Tex.  89;  Lindsey  v.  Chicago,  &c. 
R.  Co.,  64  Iowa,  407.  A  hand-car  is 
obviously  not  intended  for  passengers 
and  a  person  riding  on  one,  though 
by  invitation  of  the  foreman,  cannot 
recover  (Hoar  v.  Maine  Central  R. 
Co.,  70  Maine,  65) ;  and  the  same  rule 
is  applicable  to  the  top  of  a  car  (Little 
Rock,  &c.  R.  Co.  V.  Miles,  40  Ark. 
298). 

'  Lawrenceburgh,  &c.    R.   Co.  v. 
Montgomery,  7  Ind.  474.     A  passen- 


ger in  a  stage-coach,  was  injured  by 
the  overturning  of  the  coach.  He  had 
been  requested  by  the  agent  of  the 
coach  to  take  an  inside  seat,  but  had 
refused,  and  was  informed  that  if  he 
kept  the  outside  seat  he  must  do  it  at 
his  own  risk.  Held,  that  this  would 
not  exonerate  the  carrier  from  liability, 
the  accident  having  occurred  by  the 
negligence  of  the  driver,  and  the  posi- 
tion of  plaintiff  in  no  way  contributing 
to  it  (Keith  v.  Pinkham,  43  Maine, 
501).  s.  P.,  Caldwell  v.  Murphy,  i 
Duer,  233 ;  Pennsylvania  R.  Co.  v. 
Langdon,  92  Penn.  St.  21 ;  Railroad 
Co.  V.  Jones,  95  U.  S.  439;  Chicago, 
&c.  R.  Co.  V.  Carroll,  5  Bradw.  201. 
It  is  obvious  that  non-compliance  with 
such  a  request  should  not  constitute 
negligence  on  the  part  of  a  passenger 
who  does  not  understand  (Walter  v. 
Chicago,  &c.  R.  Co  ,  39  Iowa,  33). 

^  Kentucky  Central  R.  Co.  v. 
Thomas,  79  Ky.  160.  But  where 
managers  of  ferry-boat,  by  neglecting 
to  enforce  a  rule  forbidding  passengers 
from  stepping  over  the  guard  chain 
before  the  boat  was  made  fast,  had 
held  out  to  passengers  that  there  was 
no  practical  danger  in  violating  it ; 
Held,  libellant's  intestate  killed  in 
such  act  was  not  guilty  of  contribu- 
tory negligence  (The  Manhasset,  19 
Fed.  Rep.  430).  For  passenger  on 
ferry-boat  to  stand  near  bow  while 
boat  is  landing,  not  necessarily  negli- 
gence (Peverly  -v.  Boston,  136  Mass. 
366). 
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sengers  are  not  bound  to  select  one  car,  or  place  in  a  car, 
in  preference  to  another,  upon  the  ground  that  one  would 
be  safer  than  the  other  in  case  of  a  collision  or  other  ac- 
cident,^ so  long  as  both  places  appear  to  be  designed  for  the 
use  of  passengers  while  traveling.  Nor  is  it  (at  common 
law)  necessarily  negligent  for  a  passenger  to  ride  upon  the 
platform  of  a  car ;  *  though  it  is  presumptively  so,  if  for- 
bidden by  a  rule  of  which  he  was  aware.^     It  certainly  is 

^  Carroll  v.  New  Haven  R.  Co.,  i 
Duer,  571,  579;  Willis^.  Long  Island 
R.  Co.,  32  Barb.  398;  affirmed,  34  N. 
Y.  670.  Where  the  plaintiff's  duty,  as 
a  guard  over  prisoners,  required  him 
to  stand  at  the  door  of  a  car ;  Held, 
that  he  was  not  in  fault  for  so  doing 
(Truex  v.  Erie  R.  Co.,  4  Lans.  198). 
Where  it  was  the  custom  of  the  de- 
fendant to  direct  passengers  to  enter 
certain  cars  at  starting,  but  no  notice 
was  posted  up  of  such  direction,  and 
plaintiff,  stepping  into  another  car 
where  he  could  not  get  a  seat,  was  in- 
jured by  the  collision  of  that  car  with 


another ;  Held,  not  contributory  negli- 
gence (Pollard  V.  New  Haven  R.  Co., 
7  Bosw.  437). 

'  Nolan  V.  Brooklyn,  &c.  R.  Co., 
87  N.  Y.  63 ;  Burns  v.  Bellefontaine 
R.  Co.,  50  Mo.  139.  The  court  can- 
not say  that  riding  on  the  outside  plat- 
form of  a  horse-railroad  car  is  such 
a  want  of  ordinary  care  as  to  prevent 
a  recovery  for  an  injury  sustained  by 
being  thrown  therefrom  (Meesel  v. 
Lynn,  &c.  R.  Co.,  8  Allen,  234;  Willis 
V.  Long  Island  R.  Co.,  32  Barb.  398; 
affirmed,  34  N.  Y.  670;  Clark  v. 
Eighth  Av.  R.  Co.,  32  Barb.  657; 
affirmed,  36  N.  Y.  135;  Colegrove  v. 
Harlem  R.  Co.,  6  Duer,  382;  affirmed, 
20  N.  Y.  492;  Walling  v.  Railway 
Co.,  12  Phil.  309).  See  Germantown, 
&c.  R.  Co.  V.  Walling,  97  Penn.  St. 
55;  Lapointe  v.  Middlesex  R.  Co  ,  144 
Mass.  18;  10  N.  E.  Rep.  499  [negli- 
gence to  stand  up  between  seats  in 


open  car] ;  Coleman  v.  Second  Av.  R. 
Co.,  41  Hun,  380  [not  negligence  as 
matter  of  law,  to  step  from  one  part 
of  the  car  to  the  other].  A  passenger 
riding  on  rear  platform  of  a  crowded 
horse-car  leaned  his  back  against  the 
dasher  and  was  struck  and  injured  by 
pole  of  following  car.  Held,  he  was 
not  negligent  (Thirteenth,  &c.  R.  Co. 
V.  Boudrou,  92  Penn.  St.  475).  In 
Hunt  V.  Missouri  R.  Co.  (14  Mo.  App. 
160),  plaintiffs  judgment  was  affirmed 
though  his  intestate  had  been  killed 
while  standing  on  the  rear  platform  of 
a  street-car.  But  in  Ashbrook  v. 
Frederick  Av.  R.  Co.  (18  Id.  290),  it 
was  held  negligence  to  get  on  and  re- 
main on  the  front  platform,  there 
being  plenty  of  room  inside.  Plaintiff 
stood  on  front  platform  of  defendant's 
car,  though  there  were  seats  inside. 
The  car  stopped  to  receive  other  pas- 
sengers who  entered  by  front  platform, 
and  plaintiff  to  facilitate  their  entrance 
stepped  down  upon  front  step,  and  as 
he  was  stepping  up  again,  as  he  testi- 
fied, "  the  car  gave  a  sudden  move- 
ment and  pulled  up,"  and  he  was 
thrown  off  and  injured.  After  start- 
ing, the  car  did  not  stop  until  after 
the  accident.  Held,  that  a  refusal  to 
nonsuit  was  error  (Hayes  v.  Forty- 
second  Street  R.  Co.,  97  N.  Y.  259). 
S.  P.,  Downey  v.  Hendrie,  46  Mich. 
498. 

3  So  held,  notwithstanding  the 
driver  invited  the  passenger  to  stand 
there     (Baltimore,     &c.    R.    Co.    v. 
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not  improper  for  him  to  do  so  if  he  cannot  get  a  seat  in- 
side,^ or  if  he  cannot  get  inside  without  great  discomfort 
to  himself  and  the  other  occupants;^  and  he  would  prob- 
ably be  justified  in  doing  so  if  any  nuisance  were  allowed 
inside  the  car,  such,  for  example,  as  drunken  or  obscene 
passengers,  or  quarreling,  or  even  smoking,  if  it  were 
offensive  to  him.  But  it  is  contributory  negligence  to  sit 
or  stand  in  any  place  obviously  not  intended  for  the  use 
of  passengers  on  the  journey,  if,  by  doing  so,  the  injury  is 
in  part  brought  about.^     If  there  be  any  danger  in  stand- 


Wilkinson,  30  Md.  224).  Where  the 
passenger  knew  that  he  was  violating 
a  rule  of  the  company  by  riding  on  a 
platform ;  Held,  there  could  be  no  re- 
covery (McAunich  v.  Mississippi,  &c. 
R.  Co.,  20  Iowa,  338).  Compare 
Wabash,  &c.  R.  Co.  v.  Shacklet,  105 
111.  364.  Where  a  passenger  entered 
a  gravel  train,  from  which  the  rules  of 
the  company  excluded  all  passengers; 
Held,  that  if  he  was  notified  of  the  rule, 
he  could  not  recover  for  an  injury 
suffered  while  on  the  train  (Lawrence- 
burgh,  &c.  R.  Co.  V.  Montgomery,  7 
Ind.  474).  In  that  case,  the  plaintiff 
had  paid  his  fare,  but  was  told  by  the 
engineer,  who  took  it,  that  the  com- 
pany forbade  such  trains  from  receiv- 
ing passengers.  So,  where  a  passen- 
ger rode  on  the  engine,  contrary  to  a 
rule  of  which  he  was  informed ;  Held, 
that  he  had  no  remedy  for  injuries 
(Robertson  v.  N.  Y.  &  Erie  R.  Co., 
22  Barb.  91).  For  circumstances 
when  passengers  will  be  chargeable 
with  notice  of  a  rule  of  company,  see 
Burlington,  &c.  R.  Co.  v.  Rose,  11 
Neb.  177;  8  N.  W.  Rep.  433. 

^  The  fact  that  a  passenger  failing 
to  find  a  seat  in  a  railroad  car,  and 
having  none  pointed  out  to  him  by 
any  employee  of  the  company,  takes  a 
position  on  the  platform  where  other 
passengers  are  riding,  and  without  ob- 


jection from  any  employee,  and  is 
thrown  from  the  car  by  a  sudden  jerk 
given  it  by  the  great  and  increased 
speed  with  which  the  train  is  run  in 
turning  a  curve,  does  not,  as  matter  of 
law,  establish  contributory  negligence 
(Werie  V.  Long  Island  R.  Co.,  98  N. 
Y.  650).  The  platform  of  a  car  is  not 
to  be  deemed  a  place  of  danger  when 
the  train  is  at  rest  (Walter  v.  Chicago, 
&c.  R.  Co.,  39  Iowa,  33). 

2  Ginna  v.  Second  Av.  R.  Co.,  67 
N.  Y.  596;  Augusta,  &c.  R.  Co.  v. 
Renz,  55  Geo.  126. 

'  Dougan  v.  Champlain  Transp. 
Co.,  6  Lans.  430 ;  Robertson  v.  N.  Y. 
&  Erie  R.  Co  ,  22  Barb.  91.  So  held, 
where  the  injured  person  was  on  the 
tender  of  a  train  (Doggett  v.  Illinois 
Central  R.  Co.,  34  Iowa,  284),  and 
where  he  stood  on  the  steps  of  the 
platform,  there  being  room  inside 
(Quinn  v.  Illinois  Central  R.  Co.,  51 
111.  495;  Wardw.  Central  Park  R.  Co.. 
1 1  Abb.  N.  S.  41 1).  See  also  Chicago, 
&c.  R.  Co.  V.  Colwell,  3  111.  App.  545 ; 
Norfolk,  &c.  R.  Co.  v.  Ferguson,  79 
Va.  241.  A  passenger  on  street-car, 
after  signalling  conductor  to  stop  car, 
left  his  seat  and  stood  for  a  moment 
while  car  was  in  motion,  on  rear  plat- 
form, upon  which  was  an  accumula- 
tion of  snow  and  ice,  rendering  it 
slippery,  expecting  the  car  would  stop 
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ing  near  an  open  door  of  a  car  when  the  train  is  starting 
or  in  motion,  it  is  a  reasonable  presumption  that  persons  of 
ordinary  prudence  are  aware  of  it.^  Whether  riding  in 
the  baggage-car  of  a  passenger  train,  where  no  rules  pro- 
hibiting passengers  from  so  riding  had  been  posted  as 
required  by  the  statute,  is  contributory  negligence,  is  a 
question  for  the  jury,  especially  in  a  case  where  the  act 
appeared  to  have  been  by  permission  and  with  the  knowl- 
edge of  the  company's  agent  in  charge  of  the  train,  and 
where  the  danger  from  injury  actually  sustained  was  no 
greater  to  the  baggage-car  than  to  other  parts  of  the 
train.^ 

§  524.  Changing  from  car  to  car. — It  has  been  held  that 
a  passenger  on  a  railroad  train,  who  leaves  the  car  in  which 
he  started,  and  enters  another,  without  good  cause,  cannot 
recover  for  injuries  suffered  in  the  latter  car,  which  he 
would  not  have  sustained  if  he  had  remained  where  he  was 
at  starting.*     This  seems  to  us  an  unreasonable  rule,  unless 

he  omitted  to  take  hold  of  the  rail,  30  N.  Y.  208 ;  Carroll  v.  N.  Y.  &c.  R. 

the  car  jolted,  and  he  was  thrown  off;  Co.,  i  Duer,  571 ;  Eaton  v.  Delaware, 

Held,  question  whether  he  was  guilty  &c.  R.  Co.,  57  N.  Y.   396;  Nolan  v. 

of  negligence  was   for  jury,  and  as  Brooklyn  City,  &c.  R.  Co.,  87  N.  Y. 

that  question  had  been  taken  from  the  63 ;  Werle  v.  Lortg  Island  R.  Co.,  98 

jury,  a  new  trial  was  granted  (Fleck  N.  Y.  650;  Goodrich  w.  Pennsylvania 

V.  Union  R. Co.,  i34Mass.  480).   The  Canal,  &:c.  R.  Co.,  29  Hun,  50. 
train  was  so  full  that  the  passenger  »  Peoria,  &c.  R.  Co.  v.  Lane,  83 

had  to  stand  on  the  platform,  though  111.  448 ;  Galena,  &c.  R.   Co.  v.  Fay, 

he  could  have  found  standing  room  16  Id.  558,  562,  570;  Galena,  &c.  R. 

inside  the  smoking-car.     By  an  ordi-  Co.  v.  Yarwood,  15  Id.  468;  s.  C,  l^ 

nary  jolt  plaintiff  was  thrown  from  the  Id.  509;  Lovett^/.  Salem,  &c.  R.  Co., 

car,  while  holding  on  an  iron  railing;  9  Allen,   557;    Pennsylvania  R.  Co. 

Held,  he  could  not  recover  (Camden,  v.  Langdon,  92  Penn.  St.  21.    Where 

&c.   R.  Co.  V.  Hoosey,  99  Penn.   St.  a  passenger  on  a  railway  train  went 

492 ;  Rucker  v.  Missouri  Pac.  R.  Co.,  into  the  baggage-car  to   get  water, 

61  Tex.  499  [plaintiff  rode  on  pilot  of  none  being  provided   elsewhere   for 

locomotive  with  consent  of  fireman;  the  passengers,  and  had  been  there 

no  recovery]).  three  minutes  when  the  accident  oc- 

1  Thompson  v.  Duncan,   76  Ala.  curred :  Held,  contributory  negligence 
334.  (Houston,  &c.  R.  Co.  v.   Clemmons, 

2  Webster  v.  Rome,  &c.  R.  Co.,  55  Tex.  88). 
40  Hun,  161 ;  citing  Haley  v.  Earle, 
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very  great  liberality  is  used  in  determining  what  causes  are 
sufficient  to  justify  a  change  from  one  car  to  another.  A 
passenger  has  a  right  to  presume  that  all  the  cars  are  equally 
safe ;  and  he  ought  not  to  be  restricted  to  any  one,  except 
while  the  train  is  actually  moving.  On  a  long  journey, 
the  mere  desire  of  change,  and  the  relief  which  a  little 
variety  gives  to  the  monotony  of  travel,  will  often  lead  to 
a  change  of  cars,  and  should  be  sufficient  reason  for  it. 
However  this  may  be,  it  is  certain  that  the  inability  of  a 
passenger  to  obtain  a  seat  in  the  car  which  he  first  enters, 
is  sufficient  reason  for  his  leaving  it  for  another.  Moving 
from  one  car  to  another,  while  the  train  is  in  motion,  is 
generally  evidence  of  gross  negligence  ;  and  a  case  of 
urgent  necessity  must  be  shown  to  justify  it.  But  if  a 
passenger  does  so  in  obedience  to  a  direction  or  request 
of  the  officer  in  charge  of  the  train  or  car,  the  act  may  be 
deemed  consistent  with  proper  care,  since  passengers  have 
a  right  to  rely  upon  the  judgment  of  the  officers  of  the 
train  in  respect  to  such  matters,  and  are  bound  to  obey  the 
reasonable  directions  of  such  officers.^ 

§  525.  Crossing  tracks  at  stations.— Where  a  passenger  is 
required  to  cross  the  company's  intervening  tracks,  in  or- 
der to  take*  his   train  or  to  leave    it,*  or  to  change    from 

1  A  passenger  could  not  find  a  seat.  »  Terry  v.  Jewett,  78  N.  Y.  338- 
After  the  cars  had  started,  an  officer  Where  a  passenger  was  standing  on 
of  the  train  came  in  and  ordered  the  a  station  platform  and  about  to  cross 
standing  passengers  to  pass  forward,  the  track  in  order  to  take  his  own 
saying  that  there  was  plenty  of  seats  train,  with  his  back  turned  toward  an 
forward.  In  stepping  from  the  plat-  approaching  train  of  whose  approach 
form  of  one  car  to  another,  the  passen-  he  received  no  warning,  held  that  the 
ger  slipped  and  fell  between  the  cars  fact  that  he  did  not  look  to  see  if  a 
and  was  instantly  killed.  Held,  she  train  was  approaching  was  not  con- 
was  not  so  clearly  guilty  of  negligence  elusive  of  his  negligence,  but  was  prop- 
as  to  warrant  taking  the  case  from  erly  submitted  to  the  jury,  and  their 
the  jury  (Mclntyre  v.  N.  Y.  Central  finding  in  his  favor  was  not  disturbed 
R.  Co.,  43  Barb.  532 :  affirmed,  37  N.  (Sonier  v.  Boston,  &c.  R.  Co.,  141 
Y.  287).  s.  P.,  Hannibal,  &c.  R.  Co.  Mass.  10).  s.  P.,  Chaffee  v.  Boston, 
V.  Martin,  in  III.  219;  Louisville,  &c.  &c.  R.  Co.,  104  Id.  108. 
R.   Co.  V.  Kelly,  92  Ind.  371.                           s  A  local  train  did  not  stop  at  the 
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one  train  to  another,^  it  is  not  negligence  per  se  not  to 
look  and  listeri  for  approaching  trains  before  so  crossing. 
The  passenger  has  a  right  to  assume  that  the  company 
will  so  regulate  its  trains  that  the  road  will  be  free  from 
obstructions  and  danger  when  passenger  trains  stop  at  a 
depot  to  receive  and  deliver  passengers  ;  and  the  rule  which 
requires  a  person  to  look  and  listen  before  crossing  a  rail- 
road track  has  little,  if  any,  application,  where,  by  the  ar- 
rangement of  the  company,  it  is  made  necessary  for  pas- 
sengers to  cross  the  track  in  passing  to  and  from  the  depot 
to  the  cars.^  It  has  been  held,  however,  to  be  contributory 
negligence  for  a  passenger,  in  order  to  reach  a  passenger 
train  which  he  intends  to  take,  to  pass  between  the  cars  of 
an  intervening  train,  which  is  ready  to  start,  without  the 


regular  station-house  on  the  south 
side  of  the  road,  but  at  a  point  1,300 
feet  further  east  opposite  a  freight- 
house,  at  a  point  where  there  were 
twenty  tracks,  and  there  was  nothing 
to  indicate  on  which  side  passengers 
should  leave  the  train  which  ran  on 
the  third  track  from  the  south,  the 
other  two  tracks  to  the  south  being 
for  passenger  trains;  deceased  re- 
ceived no  warning  of  an  approaching 
passenger  train  and  did  not  look  for 
it.  Held,  the  fact  that  deceased  did 
not  look  did  not  establish  contributory 
negligence  as  matter  of  law ;  and  that 
a  refusal  of  the  court  to  charge  that  it 
■was  per  se  negligence  was  not  error 
(Brassell  v.  N.  Y.  Central  R.  Co.,  84 
N.  Y.  241).  See  Gaynor  v.  Old  Col- 
ony, &c.  R.  Co.,  100  Mass.  208. 

1  Baltimore,  &c.  R.  Co.  v.  State, 
60  Md.  449. 

2  Klein  v.  Jewett,  26  N.  J.  Eq. 
474.  At  a  railroad  station  there  was 
a  double  track  and  on  each  side  a 
platform  leading  to  the  highway.  The 
station-house  adjoined  the  highway 
and  one  platform.     A  passenger  hav- 


ing arrived  at  this  station  in  a  train  on 
the  track  furthest ,  Irom  the  station- 
house,  alighted  upon  the  platform  ad- 
joining that  track,  stepped  from  the 
end  of  it  down  upon  the  highway,  and 
attempted  to  walk  to  the  station-house, 
by  crossing  the  double  track  over  the 
planked  space,  as  a  proper  place  for 
passengers  arriving  like  herself  to 
cross,  when  there  was  nothing  but  the 
departing  train  to  obstruct  her  view, 
and  where  the  platform  on  the  other 
side  would  not  retard  her  movements. 
She  was  struck  by  a  train  approaching 
on  the  track  nearest  to  the  station- 
house,  from  the  direction  in  which  the 
other  train  was  departing.  Held  that 
the  facts  were  not  conclusive  of  her 
negligence  (Mayo  v.  Boston,  &c.  R. 
Co.,  104  Mass.  137).  In  Wandell 
V.  Corbin  (38  Hun,  391),  it  was  held 
that  a  passenger  leaving  a  car  at  a 
switch-station  and  crossing  an  inter- 
vening track  to  a  switch- house  to  pro- 
cure a  drink  of  water,  he  being  unable 
to  find  any  upon  the  train,  was  not 
guilty  of  contributory  negligence,  as 
matter  of  law. 
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permission  of  those  in  charge  of  it,^  or  to  pass  in  front  of 
a  rapidly  approaching  train  or  other  vehicle  which  he  sees,^ 
or,  having  left  his  train  before  it  stopped,  to  cross  interven- 
ing tracks  without  looking  and  listening  for  approaching 
trains.*  Where  a  passenger,  who  is  not  in  fault,  is  put  off 
a  train  upon  the  track,  in  the  darkness,  he  is  not  charge- 
able with  negligence  in  walking  on  the  track  to  a  station 
near  by.* 

§  526.  Safe  transportation  of  baggage.— A  contract  to 
carry  the  ordinary  baggage  of  a  passenger,  i.  e.,  such  things 
as  passengers  usually  carry  for  their  personal  convenience 
in  a  journey,^  is  implied  from  the  usual  course  of  business 


1  Chicago,  &c.  R.  Co.  v.  Coss,  73 

111.  394. 

2  Halpin  v.  Third  Av.  R.  Co.,  40 
N.  Y.  Superior,  175. 

3  Parsons  v.  N.  Y.  Central  R.  Co., 
37  Hun,  128;  Commonwealth  ^z.  Bos- 
ton, &c.  R.  Co.,  129  Mass.  500.  In 
the  last  case  the  court  said  that  by 
leaving  the  train  before  it  stopped  the 
passenger  ceased  to  be  such  and  as- 
sumed all  risk  of  injury. 

*  Houston,  &c.  R.  Co.  v.  Devainy, 
63  Tex.  172. 

^  The  car  on  which  plaintiff  was 
was  left  standing  alone,  with  no  em- 
ployee of  the  company  upon  it ;  plaint- 
iff stepped  to  the  door,  where  persons 
who  were  not  passengers  robbed  him 
of  a  large  amount  of  bonds.  Held, 
that  the  bonds  were  not  property 
which  plaintiff  could,  in  his  ordinary 
relation  of  passenger,  bear  about  his 
person  at  defendant's  risk;  and, in  the 
absence  of  notice  to  it  or  knowledge 
on  its  part  that  he  was  carrying  them, 
the  loss  of  the  bonds  could  not  be 
taken  into  consideration  in  fixing  the 
damages  with  which  defendant  was 
chargeable  for  a  breach  of  its  duty  to 
protect  plaintiff  from  violence  (Weeks 


V.  N.  Y.,  N.  H.  &c.  R.  Co.,  72  N.  Y. 
50).  See  Magnin  v.  Dinsmore,  62 
Id.  35.  So  an  attorney  was  held  not 
entitled'  to  carry  with  him  in  his 
portmanteau  as  ordinary  luggage  the 
deeds  and  documents  which  were  re- 
quired as  evidence  on  a  trial  which 
he  was  going  to  attend  (Phelps  v.  Lon- 
don, &c.  R.  Co.,  19  C.  B.  N.  S.  321),  or 
bank-notes  to  a  considerable  amount 
carried  by  him  for  the  purpose  of 
meeting  the  contingencies  of  the  suit 
(Id.).  The  difficulty  of  deciding 
whether  an  article  is  or  is  not  to  be 
deemed  ordinary  baggage  has  often 
been  recognized  by  the  courts.  What- 
ever is  for  the  personal  use  and  con- 
venience of  the  passenger  on  his  jour- 
ney, and  is  committed  to  the'  care  of 
the  carrier,  is  to  be  treated  as  ordinary 
baggage ;  and  it  has  been  so  held  as  to 
gold  watches,  jewelry  and  money  and 
manuscript.  Thus,  manuscript-books, 
the  property  of  a  student  and  neces- 
sary to  the  prosecution  of  his  studies, 
have  been  held  to  be  "baggage" 
(Hopkins  v.  Westcott,  6  Blatchf  64) ; 
and  so  have  a  gold  watch,  and  gold 
spectacles,  and  eleven  dollars  in  money, 
and  other  smaller  articles  in  a  valise 
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of  passenger  carriers,  the  price  paid  by  him  as  fare  being 
considered  as  including  a  compensation  for  carrying  his 
baggage.^  Ordinarily  such  baggage  must  be  carried  in  or 
about  the  same  vehicle  which  carries  the  passenger,  or  in 
the  case  of  a  railroad  train  in  a  baggage-car  attached  to  the 
passenger's  train,  and  delivered  to  him  at  his  destination ; 
and  the  obligation  of  the  carrier  is  the  same,  whether  the 


(Walsh  V.  The  H.  M.  Wright,  Newb. 
Adm.  494).  In  Orange  Co.  Bank  v. 
Brown  (9  Wend.  85),  $11,000  in  bank 
bills,  carried  in  a  trunk,  was  held  not  to 
be  baggage.  A  gold  watch  and  gold 
coin  intended  for  presents,  and  not 
for  the  passenger's  personal  use,  were 
held  not  to  be  baggage  (The  Ionic,  S 
Blatchf.  538).  In  the  absence  of  a 
statute  or  a  regulation  of  the  carrier 
defining  the  relative  duties  and  liabil- 
ities of  passenger  and  carrier,  the 
former  is  not  bound,  without  inquiry, 
to  disclose  to  the  latter  the  contents 
and  character  of  his  baggage;  and, 
however  great  its  value  may  be,  the 
jury  may  be  justified  in  finding  the 
carrier  liable  for  its  loss,  if  it  was  ac- 
tually being  carried  by  the  passenger 
for  his  personal  use,  and  in  good 
faith:  so  held  where  laces  of  great 
value  were  abstracted  from  the  trunk 
of  a  passenger  (N.  Y.  Central  R. 
Co.  V.  Fraloff,  100  U.  S.  24).  In 
that  case  the  court  said :  "In  the  ab- 
sence of  legislation  limiting  the  re- 
sponsibility of  carriers  for  the  baggage 
of  passengers ;  in  the  absence  of  rea- 
sonable regulations  upon  the  subject 
by  the  carrier,  of  which  the  passenger 
has  knowledge;  in  the  absence  of  in- 
quiry of  the  passenger  as  to  the  value 
of  the  articles  carried,  under  the  name 
of  baggage  for  his  personal  use  and 
convenience  when  traveling;  and  in 
the  absence  of  conduct  upon  the  part 
of  the  passenger  misleading  the  car- 
rier as  to  the  value  of  his  baggage — 


the  court  cannot,  as  matter  of  law, 
declare,  as  it  was  in  effect  requested 
in  this  case  to  do,  that  the  mere  failure 
of  the  passenger,  unasked,  to  disclose 
the  value  of  his  baggage,  is  a  fraud 
upon  the  carrier  which  defeats  all 
right  of  recovery.  .  .  .  The  laces 
in  question  confessedly  constituted  a 
part  of  the  wearing  apparel  of  plaint- 
iff; they  were  adapted  to  and  exclu- 
sively designed  for  personal  use,  ac- 
cording to  her  convenience,  comfort, 
or  taste,  during  the  extended  journey 
upon  which  she  had  entered.  They 
were  not  merchandise;  nor  is  there 
any  evidence  that  they  were  intended 
for  sale  or  purposes  of  business. 
Whether  they  were  such  articles  in 
quantity  and  value  as  passengers  of 
like  station  and  under  like  circum- 
stances usually  carry  for  their  personal 
use  .  .  .  was  not  a  pure  question 
of  law  for  the  sole  or  final  determina- 
tion of  the  court,  but  a  question  of 
fact  for  the  jury,  under  proper  guid- 
ance." 

1  Hawkins  v.  Hoffman,  6  Hill,  586. 
The  receipt  by  the  servant  or  agent  of 
a  carrier  between  two  places  of  the 
baggage  of  a  passenger,  who  is  carried 
by  another  carrier  between  the  same 
places  by  a  different  route,  and  who 
has  paid  no  fare  to  the  first  carrier, 
does  not  render  him  liable  as  carrier 
for  the  loss  of  the  baggage  (Fairfax  v. 
N.  Y.  Central,  &c.  R.  Co.,  37  N.  Y. 
Superior,  516). 
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baggage  is  within  the  quantity  allowed  to  a  passenger  to 
be  carried  without  any  charge  other  than  the  ordinary 
fare  of  the  passenger,  or  whether  it  is  an  extra  quantity 
for  which  an  additional  charge  is  made,  if  received  as  bag- 
gage, and  not  as  freight.^  As  on  the  one  hand  a  carrier  is 
bound  to  deliver  to  a  passenger  his  baggage  immediately 
upon  arrival  at  his  destination,  so,  on  the  other,  if  the  pas- 
senger neglects  to  present  his  check  and  claim  his  bag- 
gage within  a  reasonable  time  after  arrival,  the"  carrier  be- 
comes a  mere  bailee ;  and  if  the  baggage  is  afterwards 
lost  or  destroyed  without  his  fault,  he  is  not  liable  for  the 
value  ;^  and  ordinarily  his  strict  obligation  as  carrier  can- 
not be  continued  by  an  arrangement  between  the  passen- 
ger and  the  baggage-man,  by  which  the  removal  of  the 
baggage  is  postponed  to  suit  the  convenience  of  the  pas- 
senger.^ During  such  reasonable  time  for  the  delivery  of 
baggage  to  a  passenger  and  his  removal  of  it,  the  carrier  is 
bound  to  keep  it  safely ;  it  is  not  enough  merely  to  throw 
it  out  with  other  baggage  upon  a  platform  or  other  place 
of  delivery.*  Under  special  circumstances,  a  railroad  com- 
pany has  been   held  to  be  liable,  where  its  train  was  de- 

*  Glasco  V.  N.  Y.  Central  R.  Co.,  her;  she  said  she  would  walk  to  her 

36  Barb.  557.  destination,  and  would  leave  her  lug- 

?  Where  a  passenger  who  arrived  gage  at  the  station  for  a  short  time 

on  defendant's  train  at  ten  o'clock  at  and  send  for  it.   The  porter  said :  "All 

night  left   his  baggage  at  the  depot  right;    I'll  put  them  on  one  side  and 

during  the  night,  because,  as  he  said,  take  care  of  them.''     Plaintiff  left  her 

"  it  was  on  his  route  the  next  morn-  boxes  in  the   custody   of  the  porter 

ing,"  and  it  was  burned  with  the  sta-  from  4.25  p.m.  to  6  P.M.,  and  one  was 

tion-house  during  the  night,  a  judg-  lost.       Held,     that     the    transaction 

ment  in  his  favor  was  reversed  (Roth  amounted  to  a  delivery  of  the  luggage 

V.  Buffalo,  &c.  R.  Co.,  34  N.  Y.  548).  by  the  company  to  the  plaintiff,  and 

S.  P.,  Jones  V.  Norwich,  &c.  Trans.  re-delivery  of  it  by  her  to  the  porter,  as 

Co.,  50  Barb.  193.  her  agent,  and  that  the  company  was 

'  Plaintiff  arrived  at  a  station  on  not  responsible  (Hodkinson  v.  North- 

the  defendant's  railway  with  her  lug-  western  R.  Co.,  L.  R.  14  Q.  B.  D. 

gage  contained  in  two  boxes,  which  228). 

were  taken  from  the  luggage-van  by  *  Patscheider  v.  Great  Western  R. 

the    company's    porter,    who    asked  Co.,  L.  R.  3  Ex.  D.  153. 
plaintiff  if  he  should  engage  a  cab  for 
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tained  by  storms  until  a  late  hour  at  night,  and  plaintiff's 
b^gg^ge  was  destroyed  by  fire  during  the  night,  he  not 
having  claimed  it  until  the  next  morning.^  Under  the 
carrier's  modified  obligation  of  bailee  or  warehouseman,  he 
is  bound  to  exercise  ordinary  care  in  keeping  and  preserv- 
ing the  baggage,  until  it  is-  called  for  or  disposed  of  ac- 
cording to  law  ;  and  this  modified  obligation  of  the  carrier 
is  not  an  independent  one,  arising  from  the  accidental  cir- 
cumstance of  the  baggage  being  left  on  his  hands,  but  is 
imposed  by  the  contract  of  carriage,  and  rests  upon  the 
carrier  with  whom  the  contract  was  made,  although  the 
place  of  destination  be  beyond  the  end  of  his  route ;  and 
a  failure  to  deliver  the  baggage  to  the  passenger  at  such 
place  of  destination  when  demanded  is  prima  facie  evi- 
dence of  negligence  on  the  part  of  the  original  carrier, 
which  he  must  rebut,  or  be  held  liable  for  the  value  of  the 
baggage.^ 

§  527.  When  not  responsible  for  baggage.— A  carrier  is 
not  liable  as  such  for  the  safety  of  baggage  or  other 
personal  effects  of  a  passenger,  which  is  not  delivered  into 
his  possession  and  custody,  and  which  the  passenger 
chooses  to  keep  on  or  about  his  person  and  in  his  own 
care  and  possession.^  On  the  same  principle,  a  ferry  com- 
pany was  held  not  to  be  liable  to  a  passenger  for  the  loss 
of  his  team,  which  he  drove  on  its  boat  and  kept  under 
his  own  control  and  did  not  watch  with  proper  care.*     A 

>  Gary  v.  Cleveland,  &c.  R.  Co.,  Co.,  45  N.  Y.  184.    See  Hart  v.  Rens- 

29  Barb.  35.     A  steamboat  arrived  at  selaer,  &c.  R.  Co.,  8  Id.  37. 
ten  o'clock  at  night,  and  a  passenger,  '  Tower  v.  Utica,  &c.   R.  Co.,  7 

having  left  his  trunk  on  board  during  Hill,  47  [passenger  left  his  overcoat  on 

the  night,  with  the  consent  of   the  seat  when  he  left   train];    Talley   v. 

captain,  called  for  it  at  eight  o'clock  Great  Western  R.  Co.,  L.  R.  6  C.  P. 

the  next  morning  and  found  that  it  44  [a  passenger's  portmanteau  stolen 

had  been  delivered  on  a  forged  order,  while  he  left  it  and  rode  in    another 

Carrier  held  liable  (Powell  v.  Myers,  car] ;  Whitney  v.  Pullman  Palace  Car 

26  Wend.  591).  Co.,  143  Mass.  243. 

2  Burnell  v.    N.    Y.    Central    R.  *  Dudley  v.  Camden,    &c.   Ferry 
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passenger  is  bound  to  take  care  of  the  baggage  and  per- 
sonal effects  which  he  keeps  in  his  own  custody  when  he 
is  traveling  by  night  as  well  as  when  he  is  traveling  by 
day;  and  a  sleeping-car  company  is  not  liable  for  the  loss 
of  such  effects,  except  in  the  absence  of  ordinary  care  on 
its  part.^  Though  sleeping-car  companies  may  not  be 
liable,  either  as  common  carriers  or  inn-keepers,  for  effects 
stolen  from  the  person  of  an  occupant  of  a  berth  in  a 
sleeping-car,  yet  they  are  bound  to  take  reasonable  care  of 
passengers  and  their  eflFects.  They  must  take  reasonable 
precautions  to  prevent  his  money,"  clothing  and  other 
personal  effects  from  being  stolen  or  lost  while  the  passen- 
ger is  asleep.^     The  fact  that  a  sleeping-car  company  has 


Co.,  42  N.  J.  Law,  25;  Evans  v, 
Rudy,  34  Ark.  383. 

^  When  plaintiff  went  into  his 
berth  in  defendant's  sleeping-car  he 
placed  his  overcoat  in  a  vacant  berth 
above  him ;  the  interior  of  the  car  was 
one  room  common  to  all ;  the  berths 
were  curtained  but  not  otherwise  en- 
closed, and  no  place  was  assigned  for 
the  clothing  and  other  personal  effects 
of  passengers  when  retiring.  When 
plaintiflf  arrived  at  his  destination  his 
overcoat  was  missing  and  the  com- 
pany was  held  not  to  be  liable  (Welch 
V.  Pullman  Palace  Car  Co.,  16  Abb. 
N.  S.  352).  To  the  same  effect, 
Tracy  7/.  Pullman  Palace  Car  Co.,  67 
How.  Pr.  154;  Pullman  Palace  Car 
Co.  V.  Smith,  73  111.  360. 

2  Woodruff,  &c.  Coach  Co.  v.  Diehl, 
84  Ind.  474;  see  also  Blum  v. 
Southern  Pullman  Palace  Car  Co.,  i 
Flip.  C.  Ct.  500;  Leviris  v.  New  York 
Sleeping-car  Co.,  143  Mass.  267;  9 
N.  E.  Rep.  615.  In  Louisville,  &c.  R. 
Co.  V.  Katzenberger  (16  Lea,  380) 
it  was  held  that  a  railway  company 
insures  the  safety  of  each  passenger's 
baggage,  carrying  such  baggage 
merely  incidental  to  the  contract  for 


carrying  its  owner ;  that  this  liabiHty 
continues  when  the  passenger  takes 
his  baggage  into  a  sleeping-car  and 
gives  it  in  charge  to  the  porter  there- 
of ;  and  that  a  railroad  company  can- 
not limit  its  liability  by  any  special 
arrangement  with  the  ,  sleeping-car 
company,  because,  so  long  as  the 
sleeper  forms  part  of  the  train,  negli- 
gence on  the  part  of  the  sleeping- car 
agents  is  the  negligence  of  the  rail- 
road company  running  the  train.  See 
also  Cleveland,  &c.  R.  Co.  v.  Wal- 
rath,  38  Ohio  St.  461.  A  passenger 
lost  his  hand-bag  on  the  train,  having 
been  informed  by  an  employee  that  if 
he  left  it  in  the  sleeping-car  while  he 
went  to  get  his  dinner  it  would  be 
safe,  and  on  his  return  found  the  car 
switched  off  and  locked,  and  being 
informed  that  he  would  find  his  bag- 
gage in  another  car,  that  no  notice  of 
the  change  was  given  him,  or  that  the 
car  was  not  owned  by  defendant,  but 
was  run  by  a  third  party  who  by  con- 
tract with  defendant  provided  servants 
and  conductors ;  Held,  that  the  jury 
were  warranted  in  finding  that  the 
missing  bag  was  lost  through  negli- 
gence  of  defendant,  which  was   not 
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posted  a  notice  in  its  cars,  disclaiming  liability  for  the  loss 
of  valuables  by  passengers,  is  no  defense  to  an  action 
by  a  passenger  whose  money  was  stolen  from  under  his 
pillow,  where  he  placed  it  on  going  to  sleep,  if  it  appears 
that  the  passenger  did  not  see  or  know  of  such  notice.^ 

affected  by  fact  that  the  first  car  was  liable  for  theft  of  passenger's  effects 

owned  by  another  (Kinsley  v.  Lake  from  state-room]. 

Shore  R.  Co.,  125  Mass.  54;  Crozier  ^  Lewis  v.  N.  Y.  Sleeping  Car  Co., 

V.   Boston,    &c.  Steamboat    Co.,  43  143  Mass.,  267. 

How.   Pr.  466  [steamboat    company 
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§  528.  Nature  of  the  business.— In  almost  all  cases  upon 
which  any  litigation  can  arise,  a  single  telegraphic  opera- 
tion includes  eight  distinguishable  acts,  namely:  (i)  The 
reception  of  a  written  message ;  (2)  the  translation  of  this 
message  into  telegraphic  letters ;  (3)  the  impression  of  the 
translated  message  upon  the  machine  connecting  with  the 
wire ;  (4)  the  transmission  of  the  message  along  the  wire ; 
(5)  The  reception  into  the  mind  of  the  operator  at  the 
other  end  of  the  sounds  or  marks  by  which  the  telegraph 
announces  the  message ;  (6)  the  mental  translation  of 
these  sounds  or  marks  into  ordinary  language;  (7)  the 
writing  out  of  the  message  thus  received ;  (8)  the  delivery 
of  the  written  message  to  the  person  for  whom  it  is  des- 
tined.    Where  the  printing  telegraph  is  used,  which  prints 
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the  identical  paper  delivered,  the  sixth  and  seventh  of 
these  acts  are  dispensed  with.  In  the  great  majority  of 
telegraph  offices,  however,  the  message  is  communicated 
to  the  receiving  operator  only  by  sound. 

§  529.  Its  peculiarities. — In  so  far  as  the  original  recep- 
tion and  final  delivery  of  messages  are  concerned,  the  busi- 
ness of  a  telegraph  company  is  not  peculiar  or  difficult. 
But  the  other  part  of  its  work  is  sui  generis.  The  mes- 
sage must  be  put  upon  the  wire  by  a  series  of  longer  or 
shorter  pressures  of  the  operator's  finger.  If  he  keeps 
his  finger  down  a  second  too  long  or  raises  it  a  second  too 
soon,  he  will  destroy  the  meaning  of  the  message,  as  will 
be  seen  when  we  describe  the  form  in  which  it  arrives  at 
the  other  end  of  the  line.  The  electricity  which  is  let 
loose  by  the  operator's  finger  then  passes  along  the  wire, 
and  delivers  a  series  of  shocks  at  every  office,  correspond- 
ing in  length  with  the  fingering  of  the  operator.  The 
particular  operator  who,  by  a  peculiar  signal,  has  been 
warned  to  prepare  for  messages,  then  listens  to  a  series  of 
snapping  sounds,  unintelligible  to  untrained  ears,  but  which 
he  is  able  to  translate  into  letters  of  the  English  alphabet. 
Or,  as  was  formerly  the  case  in  all  offices,  and  is  now  the 
practice  in  some,  his  machine  slowly  rolls  off"  a  narrow  slip 

of  paper,  printed  somewhat  after  this  fashion : 

and  so  on  at  great  length.     Now 


we  will  suppose  that   this  sign  means  "  casks."     In  that 

case, will   probably 

mean  "sacks:"   a  difference  of  which  the  indications  are 
very   slight;    but  which  may,  and  in  one  case^  did  in-, 
volve  the  loss  of  thousands  of  dollars. 

§  530.  Risks  to  which  it  is  exposed.— It  will  be  seen,  from 
this  very  brief  survey,  how  delicate  are  the  materials  with 

1  Leonard  v.  N.  Y.,  Albany,  &c.  differences  in  the  telegraphic  alphabet, 
Telegraph  Co.,  41  N.  Y.  544.  For  see  Pinckney  v.  Western  Union  Tel. 
another  illustration    of    these    slight      Co.,  19  S.  C.  71. 


§  SS'f]  TELEGRAPHS.  380 

which  a  telegraph  company  must  work,  and  how  much  ex- 
posed it  is  to  the  risk  of  mistake  and  interruption.  The 
least  inattention  on  the  part  of  the  operator  at  either  end 
may  cause  a  monstrous  perversion  of  the  message ;  while  a 
storm,  or  a  surcharge  of  electricity  in  the  atmosphere,  may 
interrupt  communication  upon  the  wires  altogether.  The  in- 
jury thus  caused  to  the  parties  interested  in  a  message  is  fre- 
quently great — sometimes  enormous.  An  error  in  a  mes- 
sage will  generally  make  it  unintelligible,  in  which  case 
the  remedy  is  easy :  the  receiver  telegraphing  back  for  a 
correction.  But  if  the  mistake  leaves  the  message  intelli- 
gible, the  error  is  attended  with  more  dangerous  conse- 
quences, as  the  receiver  suspects  nothing,  and  makes  no 
inquiries,  so  that,  unless  special  orders  have  been  given  to 
him  to  repeat  the  message,  neither  operator  discovers  that 
any  mistake  has  been  made. 

§  531.  Statutory  regulations. — In  many  of  the  states 
there  are  statutes  requiring  such  companies  to  receive  and 
transmit  messages  with  impartiality,  good  faith  and  dili- 
gence, whether  from  customers  or  from  connecting  lines, 
and  imposing  penalties  upon  them  for  violation  of  these 
rules.^  The  existence  of  such  a  statute,  however,  is  not 
understood  to  exclude  the  bringing  of  actions  founded  in 
the  common-law  doctrine  of  negligence,  or  on  breach  of 
contract ;  and,  moreover,  messages  from  one  state  to  an- 
other, since  they  fall  within  the  domain  of  the  exclusive 
congressional  power  to  regulate  commerce,  cannot  be 
regulated  by  state  statutes.^     The  cases  which  have  arisen 

'  For  example,  N.  Y.  Stat.  1855,  to  transmit  a  message,  where  the  mes- 

ch.  559.  sage  is  received  on  Sunday,  unless  the 

2  Western  Union  Tel.  Co.  v.  Pen-  message  on  its  face  shows  a  necessity 

dleton,    122   U.    S.    347;    overruling  for  receiving  it  on  that  day,  or  the 

Western  Union  Tel.  Co.  v.  Hamilton,  company  has  notice  of  such  necessity, 

50  Ind.  181.     A  telegraph  company  or  retains  the  message  without  notice 

will  not  be  liable  for  the  penalty  im-  to  the  sender  until  a  secular  day,  and 

posed  by  statute  of  Indiana  for  failing  then  wholly  fails  to  transmit  it  (West- 
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under  these  statutes  are,  however,  referred  to  below,  in  so 
far  as  they  throw  light  on  the  statutory  or  common-law 
liability  in  damages  for  negligence  or  breach  of  contract. 

§  532.  Obligation  not  merely  in  contract. — The  first  ques- 
tion to  be   determined  in  respect  to  the  liability  of  tele- 
graph companies  for  negligence  is,  whether  their  obliga- 
tions are  or  are  not  founded  purely  and  necessarily  upon 
contracts  with  those  who  employ  them.     It  has  been  said 
that  they   are.^     But  this  opinion  has  been  entirely  over- 
ruled in  America.^     These  companies  are  chartered  by  the 
state  for  public  purposes ;  they  are  allowed  to  take  private 
property  on  the  pretext  of  public  use;  they  are  required 
by  law  to  receive  and  transmit  messages ;  and  there  is  no 
reason  for  doubting  that  they  are  liable  for  negligence  in 
such  transmission,  independently  of  any  contract.     In  most 
American   courts  they  -cannot  (as  will  presently  be  seen) 
even  enforce  a  contract  limiting  their  liability,  except  so 
far  as  it  is  reasonable.* 

§  533-  Liability  independent  of  contract. — This  principle 
is  indeed  fully  settled  in  America.  Thus,  a  company  which 
refuses,  without  good  reasons,  to  take  a  message,  is  liable 
to  the  person  who  offers  it,  on  the  ground  that  the  public 
has  a  right,  subject  to  reasonable  regulations,  to  have  the 
benefit  of  the  telegraph  service;  and  this  right  is  enforce- 
able by  the  imposition  of  damages  for  unreasonable  re- 
fusal.^    In  this  respect  a  telegraph  company  is  subject  to 

em  Union  Tel.  Co.  v.  Yopst,  [Ind.]  11  »  De  Rutte  v.  N.  Y.,  Albany,  &c. 

N.  E.  Rep.  i6).    See  Western  U.  Tel.  Tel.  Co.,  i  Daly,  547;  N.  Y.  &  W^ash- 

Co.  V.  Wilson,  108  Ind.  308  [action  ington  Tel.  Co.  v.  Dryburg,  35  Penn. 

for  penalty];   and  Western   U.   Tel.  St.  298;  Parks  z-.  Alta  California  Tel. 

Co.  V.  Steele,  108  Ind.  163.  Co.,  13  Cal.  422;  Western  Union  Tel. 

1  Playford  «/.  United  Kingdom  Tel.  Co.  v.  Carew,  15  Mich.  525. 
Co.,  L.  R.  4  Q-  B.  706;    Allen,  J.,  »  See  §  553,  post. 
in  Leonard  v.  N.  Y.,  Albany,  &c.  Tele-  *  In  State  v.  Nebraska  Tel.  Co. 
graph  Co.,  MS.     This  is  not  the  de-  (17  Nebr.  126;  22  N.  W.  Rep.  237), 
cision  which,  in  the  same  case,  was  this  principle  was  apphed  to  a  tele- 
affirmed  in  the  Court  of  Appeals.  graph  company,  which  was  accord- 
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the  same  duty  as  common  carriers.^  Upon  the  same 
principle,  a  company  organized  for  the  purpose  of  trans- 
mitting over  its  lines  telegraphic  intelligence  to  all  cus- 
tomers within  their  district  who  provide  reporting  instru- 
ments or  "tickers,"  as  they  are  commonly  called,  cannot 
refuse  to  serve  a  person  within  the  district  who  has  such 
an  instrument  and  is  willing  to  pay  the  price.*     So  also,  as 


ingly  required  by  mandamus  to  place 
and  maintain  in  the  relator's  office 
within  the  district  served  by  the  com- 
pany, a  telephone  and  transmitter ;  no 
reason  why  it  should  not  extend  to 
him  the  benefit  of  its  public  service 
being  shown.  The  decision  was  put 
upon  the  ground  that  the  telephone 
system,  to  all  intents  and  purposes, 
was  a  part  of  the  telegraphic  system, 
and  must  be  held  to  the  same  obliga- 
tion. To  the  same  effect  is  State  v. 
Bell  Telephone  Co.  (36  Ohio  St.  296), 
and  dictum  in  Hewlett  v.  Western 
Union  Tel.  Co.  (28  Fed.  Rep.  181). 

•  Tyler  v.  Western  Union  Tel. 
Co.,  60  111.  421. 

-  Friedman  v.  Gold  &  Stock  Tel. 
Co.,  32  Hun,  4,  sustaining  a  complaint 
for  an  injunction  against  disconnect- 
ing the  wires,  etc.  In  Smith  v.  West- 
ern Union  Tel.  Co.  ([Ky]  2  S.  W.  Rep. 
183)  it  was  held,  however,  that  this 
obligation  does  not  extend  to  require 
the  furnishing  of  intelligence  of  the 
stock  market,  etc.,  to  "  bucket-shops," 
the  business  of  the  latter  being  a  spe- 
cies of  gambling,  even  though,  as  in 
this  case,  the  company  had  contracted 
to  furnish  such  reports.  An  injunc- 
tion which  had  been  granted  against 
removing  a  "ticker"  was  accordingly 
dissolved.  In  Western  Union  Tel.  Co. 
V.  Reynolds  ij"]  Va.  173)  it  was  held 
that  the  company  could  not  justify 
wholly  neglecting  to  transmit  a  mes- 
sage by  showing  that  it  was  in  cipher 
and  unintelligible  to  them.     In  that 


case,  they  had  agreed  to  take  the 
message  by  receiving  the  price ;  and  a 
Virginia  statute  requires  companies  to 
transmit,  on  payment  of  charges,  all 
messages  presented.  In  Millikin  v. 
Western  Union  Tel.  Co.  (53  N.  Y. 
Superior,  1 1 1  plaintiff  alleged  that, 
having  sent  an  inquiry  to  Paris,  he 
went  to  the  telegraph  office  and 
told  them  he  expected  a  cable  mes- 
sage, addressed  "Mentor,"  concern- 
ing his  business,  informed  them  that 
he  was  the  person  intended  by  that 
name,  and  gave  them  his  address, 
which  they  registered  ;  that  they 
promised  to  deliver  such  message 
when  received  to  him  at  that  address, 
but  refused  to  receive  compensation ; 
and  it  did  not  appear  that  they  ac- 
cepted his  promise  of  compensation 
as  a  consideration  for  undertaking  to 
deliver  such  a  message.  Held,  that  as 
plaintiff  neither  parted  with  property 
nor  omitted  to  do  anything  which,  but 
for  the  alleged  promise  he  might  have 
done,  and  as  the  complaint  did  not 
allege  that  it  was  the  plaintiff's  legal 
duty  to  deliver  at  another  place  than 
its  own  office,  and  by  means  otherwise 
than  telegraphic,  the  complaint  for 
damages,  resulting  from  failure  to  de- 
liver the  message,  did  not  state  a 
cause  of  action.  In  Pope  v.  Western 
Union  Tel.  Co.  (9  111.  App.  283),  Man- 
ville  V.  The  Same  (37  Iowa,  214),  and 
Western  Union  Tel.  Co.  v.  Fatman 
(73  Geo.  285),  the  negligence  com- 
plained of  was  that  of  delaying  or  fail- 
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will  be  seen  hereafter,  the  American  law  renders  the  com- 
pany liable,  in  a  proper  case,  to  the  person  to  whom  the 
message  was  or  should  have  been  delivered,  though  he  had 
no  contract  with  the  company. 

§  534-  Telegraph  companies  common  carriers.  —  The 
courts  have  often  discussed  the  question  whether  telegraph 
companies  are  or  are  not  common  carriers ;  and  it  has  been 
frequently  said  that  they  are  not.  But  the  language  of  the 
judges  in  these  cases  was  unnecessarily  broad ;  the  real 
question  before  them  being,  at  the  most,  whether  telegraph 
companies  were  subject  to  the  strict  responsibility  of  com- 
mon carriers  of  goods,  which,  of  course,  they  are  not. 
Moreover,  in  nearly  all  these  cases,  judgment  was  finally 
rendered  against  the  telegraph  companies ;  and  the  opinions 
of  the  courts  were,  therefore,  expressed  without  that  valu- 
able restraint  which  arises  from  a  consciousness  that  the 
words  used  are  really  deciding  an  actual  controversy.^     In 

ing  to  make  delivery  after  transmitting  is  that  telegraph  companies,  as  to  the 
the  message  over  the  wire,  but  no  work  which  they  are  engaged  to  do, 
distinction  in  respect  to  the  principles  belong  to  that  department  known  as 
of  liability  between  that  neglect  and  bailment,  especially  to  that  class 
neglect  in  transmitting  seems  to  have  styled  locatio  operis  faciendi,  and 
been  considered.  that  they  are  generally  governed  by 
1  This  was  the  case  in  Leonard  v.  the  principles  of  law  which  have  long 
N.  Y.,  Albany,  &c.  Telegraph  Co.,  41  since  been  established  in  reference  to 
N.  Y.  544;  Breese  v.  U.  S.  Tel.  Co.,  this  department."  Hart  v.  Western 
45  Barb.  274;  48N.Y.  132;  Birney  z/.  U.  Tel.  Co.  (66  Cal.  579)  was  de- 
N.  Y.  &  Washington  Tel.  Co.,  18  Md.  cided  on  the  California  statute,  which 
341;  Western  U.Tel.  Co.  7/.  Carew,  15  expressly  excepts  carriers  of  tele- 
Mich.  525.  In  Schwartz  v.  Atlantic,  graphic  messages  from  the  definition 
&c.  Tel.  Co.  (18  Hun,  158)  the  ques-  of  common  carriers  (Civil  Code, 
tion  did  not  arise;  and  the  dictum  of  §  2168),  but  requires  carriers  of  mes- 
the  court  only  goes  to  the  point  that  sages  for  reward  "to  use  great  care 
such  companies  are  not  subject  to  the  and  diligence  "  (Id.  §  2162).  In  West- 
liability  of  goods-carriers :  as  to  which  em  U.  Tel.  Co.  v.  Fontaine  (58  Geo. 
there  is  no  dispute.  In  Pinckney  v.  433)  the  judge  charged  the  jury  that 
Western  U.  Tel.  Co.  (19  S.  C.  71;  the  company  was  a  quasi -common 
S.  C,  16  Reporter,  635)  the  judge  in-  carrier,  and,  as  such,  liable  for  its  fail- 
structed  the  jury  that  proof  of  due  ure  to  deliver  messages.  This  charge 
care  was  a  good  defense.  Held,  not  was  held  error;  and  the  liability  was 
error.     The  court  say:    "Our  opinion  defined  as  that  of  a  bailee  for  hire; 
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the  later  and  better  considered  decisions,  the  courts  have 
more  and  more  inclined  to  the  opinion  that  telegraph 
companies  are  common  carriers  of  messages;^  the  appli- 
cability of  much  of  the  law  of  carriers  to  telegraphs  is  ex- 
pressly recognized;*  the  early  idea  of  the  right  of  tele- 
graph companies  to  limit  their  liabilities  in  any  other 
manner  than  that  which  is  allowed  to  carriers  is  almost 
universally  repudiated  ;  ^  and  we  are  not  aware  of  a  single 
reported  decision  which  is  necessarily  inconsistent  with 
the  theory  that  these  companies  are  common  carriers  of 
messages.  Of  course,  they  are  not  subject  to  the  stringent 
liability  of  goods-carriers,  as  insurers;*  but  we  entertain  no 
doubt  that  they  are  common  carriers  of  messages,  subject 
to  all  the  rules  which,  in  their  nature  and  by  fair  analogy, 
are  applicable  to  all  classes  of  common  carriers. 

§  535-  Reasons  for  considering  them  such.— The  attempt, 
so  persistently  made,  to  prove  that  telegraph  companies 
are  not  common  carriers,  is  ingeniously  pressed  upon  the 
ground  that  they  do  not  really  carry  the  message  which 

and  the  court  add  that  under  the  law  pany  occupies   the   same   relation  to 

of  Georgia  bailees  are  not  insurers,  commerce,  as  a  carrier  of  messages, 

but  are  held  only  to  the  exercise  of  that  a  railroad   company  does,  as  a 

ordinary  care  and  diligence.    The  ver-  carrier  of  goods." 
diet  being  deemed  just,  however,  the  ^  Ellis  v.  American  Tel.  Co.,  13 

court  declined  to  set  it  aside  on  the  Allen,  226.     In  Hockett  v.  State  (105 

ground   of  the   error.      In  the  more  Ind.  250;  5  N.  E.  Rep.  178)  it  is  said 

recent  case  of  Western  U.  Tel.  Co.  that  a  telephone  company  is  a  common 

7/.  Blanchard  (68  Geo.   299;  14  Cen-  carrier  in  the  same  sense  as  a  telegraph 

tral  L.  J.  331),  the  opinion  expressed  company.     Its  instruments  and  appli- 

by  Jackson,  J.,  in  the  Fontaine  case,  ances  are  devoted  to  public  use,  and  are 

that   the  business   is  very  similar  to  subject  to  legislative  control ;   so  that 

that  of  carriers,  is  approved.  the  legislature  of  a  state  may  prescribe 

■"  In  Baldwin  v.  U.  S.  Tel.  Co.  (i  the  maximum  charges  for  instruments 

Lans.  125)  it  was  expressly  held  that  and  service, 
a  telegraph   company  is   a   common.  ^  gee  §  553. 

carrier  of  messages,  bound  to  receive  "  Western   U.    Tel.    Co.  v.    Neil, 

and  transmit  messages  for  every  one,  57  Texas,  283;  15  Rep.   187.     S.  P., 

on  equal  terms.     In  Telegraph  Co.  v.  Baxter  v.  Dominion  Tel.  Co.,  37  Upp, 

Texas  (105  U.  S.  460),  the  U.  S.  Su-  Canada  [Q.  B.],  470;  and  other  cases 

preme  Court  say :    "A  telegraph  com-  cited  under  §  537. 
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they  transmit.     By  dwelling  upon  this  minor  point,  which 
is  of  no  importance,  shrewd  counsel  have  often  succeeded 
in  persuading  less  shrewd  judges  to  express  an  opinion  in 
favor  of  these  corporations  upon  the  other  point,  which  is 
of  great  importance.    The  real  question  at  issue  is  whether 
these  corporations  are  bound  by  those  general  rules  which 
govern  common  carriers  of  goods  or  persons,  not  because 
they  are  carriers,  but  because  they  are  common  carriers. 
The  whole  aim  of  these  arguments  is  to  relieve  telegraph 
companies  from  all  common-law  duties,  and  to  leave  them 
free  to  take  or  refuse  messages  on  reasonable  or  unreason- 
able terms,  or  no  terms  at  all,  and  to  limit  or  wholly  annul 
their  own  liability  for  neglect,  according   to   their  own 
arbitrary  will  and   pleasure.     Except  for  this  purpose,  no 
telegraph  company  would  take  the  slightest  interest  in  the 
controversy.     It  is  because  common  carriers,  whether  of 
property  or  of  persons,  are  bound  by  the  common  law  to 
treat  the  public  fairly  and  reasonably,  and  to  serve  the 
public  on  a  footing  of  substantial  equality,  that  telegraph 
companies  fight  so  strenuously  against  the  application  of 
these   reasonable   rules   to   their   transactions.      But   the 
simple  fact  that  these  companies  are  authorized  to  lay 
their  wires  over  or  under  private  property  is  conclusive 
upon  this  question  :  for  no  legislature  in  the  United  States 
could  grant  this  power  to  any  person  or  corporation  which 
did  not  conduct  its  business  for  the  public  benefit,  since 
to  attempt  to  do  so  would  be  a  violation  of  the  constitu- 
tional restriction  upon  taking  private  property  for  private 
use.     These  companies  are  certainly  common  transmitters 
of  messages ;  and,  as  such,  they  are  subject  to  all  the  rules 
which,  at  common  law,  govern  common  carriers  of  per- 
sons,  so   far  as,  in   their   nature,   those   rules   are   appli- 
cable. 

§  536.    Obligation  to  furnish  telegraphic  facilities.  —  As 
common  carriers,  or  as  common  transmitters,  if  they  pre- 

VoL.  11—25 
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fer  a  distinction  without  a  difference,  telegraph  companies 
are  bound,  at  common  law,  equally  with  common  carriers 
of  persons,  to  receive  and  transmit  telegraphic  communi- 
cations and  furnish  telegraphic  facilities  for  all  persons,  at 
uniform  rates  and  under  reasonable  and  uniform  con- 
ditions. They  may  indeed  make  differential  rates  in  favor 
of  long  messages  or  of  a  large  business,  or  in  favor  of  the 
public  press  or  the  government,  or  for  any  other  good 
reason  applying  generally  to  a  class  of  cases  within  which 
any  person  could  freely  enter  upon  like  conditions.  But 
they  may  not  arbitrarily  exclude  any  person  from  the  use 
of  the  wires  which  they  have  been  allowed  by  the  state  to 
lay  over  both  public  and  private  property.  These  rules 
are  generally  prescribed  by  statute ;  but  they  are  not  de- 
pendent upon  statutes  for  their  existence.  They  are 
founded  upon  the  essential  nature  of  a  telegraph  com- 
pany, as  the  possessor  of  a  franchise  entrusted  to  it  for  the 
public  benefit. 

§  537-  Responsible  only  for  negligence.— So  far  as  the 
transmission  of  messages  by  electricity  is  concerned,  tele- 
graph companies  are  clearly  not  subject  to  the  strict  rule 
of  responsibility  which  the  common  law  imposes  upon 
common  carriers  of  goods ;  but,  in  analogy  to  common 
carriers  of  persons,  they  are  liable  only  for  negligence  and 
for  willful  misconduct*  Any  more  stringent  rule  would 
be  harsh  and  unjust,  since  telegraph  wires  are  exposed  to 
numerous  accidents  which  could  not  be  entirely  prevented 
by  any  degree  of  human  skill  and  prudence.  Nor  are  at- 
mospheric or  other  uncontrollable  causes  the  only  grounds 

1  Leonard  v.  N.  Y.,  Albany,  &c.  N.  Y.  &  Washington  Tel.  Co.  v.  Dry- 
Tel.  Co.,  41  N.  Y.  544;  Breese  «/.  U.  burg,  35  Penn.  St.  298;  Ellis  v. 
S.  Tel.  Co.,  48  N.  Y.  132;  45  Barb.  American  Tel.  Co.,  13  Allen,  226; 
274;  Bimey  v.  N.  Y.  &  W^ashington  Western  U.  Tel.  Co.  v.  Carew,  15 
Tel.  Co.,  18  Md.  341 ;  De  Rutte  v.  N.  Mich.  525,  and  other  cases  below 
Y.,  Albany,  &c.  Tel.  Co.,  I  Daly,  547;  cited. 
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of  exception/  In  the  absence  of  a  special  contract,  the 
companies  are  only  held  to  exercise  such  care  and  diligence 
as  is  reasonably  adequate  to  the  faithful  discharge  of  the 
duty,  considering  its  nature.*  And,  although  the  same 
reasons  do  not  apply  to  the  delivery  of  messages,  after 
they  have  safely  passed  over  the  wire,  the  courts  seem  to 
make  no  distinction  upon  this  ground.  The  reason  of  the 
common-law  rule  for  holding  carriers  of  goods  to  a  strict 
responsibility  does  not,  indeed,  apply  to  mere  messages, 
which  cannot,  in  themselves,  offer  any  such  temptation  to 
embezzlement  as  goods  do. 

§  538.  Unlawful  messages.— A  telegraph  company  may 
refuse  altogether  to  accept  or  deliver  a  message  which  is 
unlawful,  either  as  criminal  upon  its  face  or  as  sent  for  a 
criminal  purpose,  or  as  contrary  to  the  policy  of  the  law. 
And  therefore  the  illegality  of  a  message  is  a  sufficient 
defense  to  an  action,  a  claim  for  damages  arising  from  a 
failure  to  deliver  it.*    It  could  not  refuse  to  receive  proper 


*  In  Western  U.  Tel.  Co.  v.  Hope  the  property  should  not  be  delivered 
(i  I  111.  App.  289)  it  was  held  error  to  either  by  consignment  or  transfer  of 
instruct  the  jury  that  if  the  company  warehouse  receipts,  but  that  such  con- 
were  prevented  by  atmospheric  causes,  tract  should  be  adjusted  and  settled 
etc.,  they  were  not  liable,  because  by  the  payment  of  differences.  Held, 
under  the  circumstances  it  was  equiva-  on  a  review  of  authorities,  that  such 
lent  to  saying  that  no  excuse  except  contracts  were  void,  and  no  recovery 
one  arising  from  atmospheric  causes  could  be  had  when  the  purpose  of  the 
would  relieve  them.  So  far  as  West-  dispatch  was  to  provide  for  the  fulfiU- 
ern  U.  Telegraph  Co.  v.  Cohen  (73  ment  of  such  contracts.  In  Western 
Geo.  522)  seems  to  hold  to  the  con-  U.  Tel.  Co.  v.  Blanchard  (68  Geo.  299; 
trary,  it  is  unsupported  by  other  cases.  14  Cent.  L.  J.  332),  the  fact  that  a 

2  Western  U.  Tel.  Co.  v.  Edsall,  message  sent  was  an  instruction  to 

63  Tex.  668.  make  a  wagering  contract  was  held 

'  In  Melchert  v.  American  Union  not  to  preclude  the  sender  from  re- 
Tel.  Co.  (3  McCrary,  521;  S.  C,  11  covering  damages  for  a  mistake,  if  the 
Fed.  R.  193),  the  action  was  for  negli-  agents  to  whom  it  was  sent  could 
gently  transmitting  a  dispatch.  It  recover  of  the  sender  for  money  paid 
appeared  that  the  contract  was  for  on  the  faith  of  the  erroneous  message, 
the  sale  of  property  to  be  delivered  at  In  Gulf,  &c.  R.  Co.  v.  Levy  (59  Tex. 
a  future  time  at  the  plaintiff's  option,  543),  a  telegram  announcing  a  death 
with  the  intention  of  the  parties  that  and  summoning  to  the  writer's  help, 
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messages  from  any  one  upon  the  mere  ground  that  he  had, 
on  former  occasions,  sent  improper  ones,  or  otherwise  had 
abused  the  use  of  the  wire;  but  a  company  which  makes  a 
practice  of  furnishing  private  wires,  or  connecting  its  own 
wires  with  private  offices,  may  refuse  to  furnish  such 
accommodations  to  those  who  use  these  facilities  for  un- 
lawful purposes,  even  though  such  wrongful  use  is  only 
occasionally  practiced.^ 

§  539.  Degree  of  care  required.— The  degree  of  care 
which  a  telegraph  company  is  bound  to  use  may  be  called 
"  ordinary,"  if  we  measure  the  meaning  of  that  word  solely 


was  held  an  act  of  necessity  within 
the  Sunday  law,  and  the  contract  to 
send  it  not  void.  In  Rogers  v.  West- 
ern U.Tel.  Co.  (78  Ind.169;  HCentr.  L. 
J.  174),  a  Sunday  telegram:  "Come  up 
in  morning;  bring  all,"  being  presum- 
ably a  mere  invitation,  was  not  a  mat- 
ter of  necessity,  and  the  contract  was 
void.  This  action  was  to  recover^  a 
statutory  penalty  for  failure  to  trans- 
mit and  deliver  the  message ;  the  de- 
fense was  that  the  message  had  been 
received  for  transmission  on  Sunday. 
Held,  that  the  contract,  being  made  on 
Sunday,  was  void,  and  that  the  penalty 
for  failure  to  transmit  could  not,  there- 
fore, be  recovered.  The  retention  of 
the  message  and  the  toll  did  not  con- 
stitute a  new  contract;  and  the  au- 
thorities applicable  to  such  a  theory 
could  not  be  applied  to  an  action  for  a 
penalty.  In  Western  U.  Tel.  Co.  v. 
Ferguson  (57  Ind.  495)  it  was  held 
that  the  statutory  penalty  for  refusing 
to  send  a  message  by  telegraph  is  in- 
curred, though  the  message  was  in- 
tended to  accomplish  immoral  pur- 
poses— in  this  case  a  requisition  to 
"  send  four  girls  to  tend  fair."  The 
court  put  their  decision  on  the  dis- 
tinction that  messages  indecent  on 
their  face  may  be  refused,  but  that 
those  not  so  cannot  be  refused  by  in- 


quiring into  or  impugning  the  motives 
of  the  sender.  But  it  cannot  be 
possible  that  refusal  to  send  a  mes- 
sage, the  sole  object  of  which  was 
the  perpetration  of  a  criminal  act, 
would  not  be  justified,  however  the 
knowledge  or  suspicion  of  motive  was 
derived. 

*  In  Smith  v.  Western  U.  Tel.  Co. 
([Ky.  1887]  35  Alb.  L.  J.  303)  it  was 
held  that  the  company  could  not  be 
required  to  supply  a  "  bucket-shop " 
with  quotations.  The  court  approve 
the  general  rule  that  a  telegraph  com- 
pany is  under  no  obligation  to  con- 
tract to  communicate  an  illegal  or  im- 
moral message,  and  say:  "A  contrary 
rule  would  convert  a  telegraph  com- 
pany into  a  public  vehicle  for  the  pur- 
pose of  communicating  unlawful,  trea- 
sonable or  felonious  schemes  of  all 
kinds,  or  the  consummation  of  any  and 
all  kinds  of  illegal  transactions  and 
enterprises.  Of  course  a  telegraph 
company,  in  assuming  to  refuse  to 
send  a  message  because  it  is  illegal  or 
immoral,  acts  upon  its  peril.  If  it  is 
mistaken,  or  has  misjudged  the  tenor 
or  purpose  of  the  message,  it  will  be 
held  responsible  to  the  injured  party 
for  any  damage  sustained  by  reason  of 
the  refusal.'' 
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by  reference  to  the  kind  of  care  which  a  man  of  ordinary 
prudence  would  use  in  telegraphing  for  himself.  But,  as 
compared  with  almost  any  other  kind  of  business,  the  care 
required  of  a  telegrapher  would  be  called  "  great  care."  * 
The  telegraph  is  employed  for  the  plain  purpose  of  securing 
the  utmost  speed.  It  is  not  commonly  used  for  matters  of 
trivial  importance  or  such  as  will  bear  delay.  Messages 
are  drawn  up  in  a  very  condensed  style,  and  with  an  effort 
to  express  much  matter  in  few, words.  Any  prudent  man, 
who  should  be  employed  to  transmit  or  receive  such  a 
message,  which  he  did  not  fully  understand,  but  which  he 
knew  was  made  out  in  his  interest,  would  use  extreme 
care  in  signaling  or  listening  to  it  (as  the  case  might  be), 
and  would  be  exceedingly  prompt  in  forwarding  it.  That 
which  he  would  do  from  choice,  the  telegraph  company 
must  do  in  the  service  of  others,  from  a  sense  of  duty ; 
and  for  the  consequences  of  any  failure  to  do  so,  it  will 
be  responsible.  But  when  this  degree  of  care  has  been 
used,  the  company  is  not  responsible  for  mistakes  which 
could  not  have  been  avoided  by  it.^ 

1  It  is  culpable  negligence  to  keep  ever,  the  residence  of  the  latter.  Held, 
an  operator  who  does  not  know  of  that  the  company's  delivery  of  the 
the  existence  of  an  adjoining  county  money  order  to  the  impostor,  it  having 
town,  it  being  a  telegraph  station  been  made  in  good  faith,  on  the  part 
(Western  U.  Tel.  Co.  v.  Buchanan,  35  of  the  company,  was  an  excusable 
Ind.  430).  As  to  the  duty  of  the  com-  misdelivery  (Western  Union  Tele- 
pany  to  make  inquiry  for  the  person  to  graph  Company  v.  Meyer,  61  Ala. 
whom  a  message  is  addressed,  if  ab-  1 58),  approved  by  Gray  on  Comm.  by 
sent  from  the  office  or  residence,  see  Tel.  with  the  suggestion  that  it  was 
Pope  V.  Western  Union  Telegraph  not  even  a  misdelivery,  and  by  Fred- 
Company,  9  111.  App.  283 ;  Same  v.  erick  Pollock  in  i  Law  Quarterly 
Same,  14  Id.  531 ;  Given  v.  Same,  24  Rev.  497.  The  justice  of  the  conclu- 
Fed.  Rep.  1 19.  sion  may  be  seen  by  considering  the 

«  Where  an  impostor  telegraphed  alternative,  which  would  make  it  the 

in  the  name  of  a  third  person,  asking  duty  of  a  telegraph  company  to  iden- 

for  money,  and  the  receiver  responded  tify  the  sender  of   every  message,  or 

with   a  telegraphic  money  order  ad-  ascertain  the  authenticity  of  the  sig- 

dressed  to  the  name  of  such  third  per-  nature  at  its  peril.     There  can  be  no 

son,  at  the  place  whence  the  request  doubt,  we  think,  that  if  the  company, 

had  been  sent,  which  was  not,  how-  in  good  faith  and  with  due  care,  fulfills 
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§  540.  Duty  as  to  receiving  messages.— As  we  have 
already  seen,  it  is  the  duty  of  a  telegraph  company  to 
receive  all  lawful  messages  offered,  for  places  on  its  line  ; 
and  the  same  duty  is  generally  imposed  by  statute  as  to 
places  on  the  line  of  connecting  companies.  Irrespective 
of  any  statute,  we  think  that  this  duty  exists.  It  is  not, 
however,  the  duty  of  a  company  to  keep  all  its  offices  con- 
tinuously open  and  an  operator  present,  irrespective  of  the 
importance  of  the  station.^  It  has  a  right  to  prescribe, 
within  reasonable  limits,  the  hours  for  doing  business  at 
its  various  offices,  and  are  not  bound  to  regulate  all  offices 
alike,  nor  to  keep  the  operators  at  each  informed  of  the 
hours  for  closing  the  others.^  Nor  is  it  the  affirmative 
duty  of  the  operator  to  see  that  the  sender  of  a  message  is 
warned  of  the  hour  for  closing  the  office  addressed, 
although  the  closing  may  delay  delivery  till  the  next  day.* 
The  company  may  require  messages  to  be  written  before 
they  are  offisred  ;  and  if  the  sender  requests  the  company's 
operator  to  write  out  his  message  for  him,  the  operator  in 
so  doing  acts  as  the  amanuensis  and  agent  of  the  sender, 
and  not  as  the  agent  of  the  company  ;  and  the  company  is 
not  liable  for  an  error  thus  made  by  their  operator  in 
acting  for  the  sender  and  not  for  them.*  So  if  the  sender 
dispenses  with  the  safeguards  afforded  by  giving  the  full 
name  of  the  person  addressed,  or  the  street  and  number 
with  the  address,  when  requested  by  the  operator,  and  the 
message  is  sent  without  such  particulars,  and  in  conse- 


its  function,  it  does  not  become  liable  not    guilty   of    negligence    (Behm   v. 

for  a  fraud  perpetrated  alike  on  itself  Western  U.  Tel.  Co.,  8  Biss.   C.  C. 

and  on  the  receiver  of  the  message.  131). 

'  At  a  small  station,  it  is  not  the  2  Western  U.  Tel.  Co.  v.  Harding, 

duty  of  the  company  to   keep   more  103  Ind.  505;  3  N.  E.  Rep.  172.    This 

than  one  operator;   and  if  a  message  was  an  action  for  a  statute  penalty, 
was  left  with  a  messenger  during  the  s  Given  v.  Western  U.  Tel.  Co., 

operator's  absence,  and  was  forward-  24  Fed.  Rep.  119. 
ed  upon  the  operator's  return,  after  a  *  Western  U.  Tel.  Co.  v.  Edsall, 

reasonable  absence,   the  company  is  63  Tex.  668. 
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quence  miscarries,  the  sender  is,  by  his  own  contributory 
negligence,  debarred  from  recovering.^ 

§  541.  Messages  must  not  be  altered,— The  necessity  of 
great  condensation  in  the  composition  of  telegrams  makes 
it  a  duty  peculiarly  imperative  upon  every  telegrapher  to 
forward  a  message  exactly  as  it  is  furnished  to  him.  He 
is  not  responsible  for  the  inability  of  the  receiver  to  com- 
prehend it,  no  matter  how  unintelligible  it  may  be ;  but  if 
any  loss  is  sustained  by  either" the  sender  or  the  receiver 
of  the  message,  in  consequence  of  the  telegrapher's  alter- 
ation of  its  terms  from  those  in  which  it  was  originally 
written,  he  is  responsible.  He  may,  as  we  have  seen, 
refuse  to  take  an  illegible  message,  and  may  demand  any 
reasonable  explanation  for  the  purpose  of  assuring  himself 
that  he  has  read  the  message  rightly  ;  but  no  degree  of 
good  faith  or  good  intention  will  justify  him  in  adding  to 
or  detracting  from  the  precise  words  and  syllables  of  the 
message.^     He  is  not  exonerated  by  the  circumstance  that 

'  Western  U.  Tel.  Co.  v.  McDaniel,  graphed    for    "  eight    hundred  bou- 

103  Ind.  294.     In  this  case,  the  action  quets,''  which  were  sent,  involving,  of 

was  for  the  statute  penalty  ;  but  with-  course,   a  great  loss,  Held,  that  the 

out  doubt  the  same  principle  applies  company  was  liable  for  the  damage, 

in  a  non-statutory  action  for  damages.  In  Western   U.  Tel.  Co.  v.  Edsall  (63 

2  The  statement  in  the  text  as  to  Tex.  668),  the  message  furnished  was : 

the  strict  liability  of  telegraph  com-  "  Meet  me  immediately  in  two  hours 

panies  for  neglect  in  the  transmission  at  Buffalo  Springs.    Bring  Shep."    As 

of  messages  is  upheld  in    Tyler  v.  delivered,  the  last  word  was  changed 

Western  U.  Tel.  Co.,  60  111.  424;  S.  C.  to  "  sheep,''  in  consequence  of  which, 

again,  74  111.  168.    The  case  of  N.  Y.  the  person  addressed,  who  was  agent 

&  Washington  Tel.  Co.   v.  Dryburg  of  the  sender,  drove  a  flock  of  2,500 

(35  Penn.  St.  298)  affords  a  very  strong  ranch  sheep  to  meet  his  principal  at 

illustration  of  the  rule.    The  telegraph  the  station  instead  of  bringing  the  dog. 

company  received  a  message  calling  The  court  expressed  the  opinion  that, 

for    ''eight    hand    bouquets."      The  had  not  the  company  been  exonerated 

writing  not  being  very  distinct,  the  by  the    fact  that  the   dispatch   was 

operator      mistook       "  hand "      for  written  by  the  operator,  at  the  direc- 

''■  hund'^  (a  mistake  which  the  writ-  tion  and   with    the   approval   of  the 

ing    of    many    persons    would    fully  sender,  damages  to   the  flock  could 

justify) ;   and,   naturally   enough,    he  have  been  recovered,  if  it  were  shown 

thought  that  "  hund ''  was  a  mistake  that  they  had  been  driven  with  due 

for   "hundred."      He  therefore  tele-  care. 
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it  is  written  in  cipher,  provided  the  characters  consist 
solely  of  the  letters  of  the  English  language.^  Where, 
however,  the  sender  negligently  writes  a  word  so  that  it 
more  nearly  resembles  another  word  than  that  which  he 
intended,  the  company  is  not  liable  for  transmitting  the 
word  as  it  appeared  to  be  written.^ 

§  542.  Evidence  of  negligence.— The  sound  rule  of  evi- 
dence, which  puts  the  burden  of  proof  upon  the  party 
presumptively  best  acquainted  with  the  facts,  requires  that, 
in  an  action  against  a  telegraph  company,  upon  its  com- 
mon-law liability,  in  the  absence  of  any  contract  limiting 
that  liability,  proof  that  it  received  a  message  which  it  did 
not  properly  deliver,  or  which  it  delivered  in  a  distorted 
form,  should  be  deemed  sufficient  to  raise  a  presumption 
of  negligence  on  its  part,  and  to  cast  upon  it  the  burden 
of  proving  that  it  used  due  care  and  diligence  in  trans- 
mitting the  message.^  As  a  general  rule,  where  an  error 
is  caused  by  atmosphericinfluences,  or  other  causes  beyond 
the  control  of  the  operators,  they  are  aware  at  the  time  of 
the  perturbation  thus  caused,  and  have  it  in  their  power 
to  note  the  fact,  as  a  precaution  in  case  of  future  inquiries. 
They  can  tell,  with  wonderful  accuracy,  the  place  at  which 
the  wires  are  interfered  with.  They  can  and  do  keep  the 
original  message,  and  a  copy  of  that  which  is  received  at 
the  other  end  of  the  wire ;  and  by  a  comparison  of  these, 


>  Western  U.   Tel.  Co.  v.  Hyer,  Ind.  227;  2  N.E.  Rep.  604:  The  Same 

[Fla.]  I  Southern  Rep.  129.  v.  Richman,  [Penn.]  8  Atl.  Rep.  171 ; 

2  Koons  V.  Western  U.  Tel.   Co.,  Pearsall  v.  Western  U.  Tel.    Co.,  44 

102  Penn.  St.  164.  Hun,  532).     The  dropping  of  an  im- 

'  All  the  cases   support  this  rule  portant  word  in  the  transmission  of  a 

(Rittenhouse  v.  Independent  Tel.  Co.,  telegram  is  prima  facie  evidence  of 

44  N.  Y.  265  ;   Western  U.  Tel.  Co.  negligence  in  the  telegraph  company, 

V.  Meek,   49  Ind.   53 ;    The  Same  v.  and  will  render  the  company  liable  in 

Griswold,  37  Ohio  St.  301 ;  The  Same  the  absence  of  any  evidence  explaining 

V.  Edsall,  63  Tex.  658 ;  The  Same  v.  the  same  (Ayer  v.  Western  U.  Teh 

McDaniel,  103  Ind.  294;  i  Western  Co.,  [Me.]  10  Atl.  Rep.  495). 
Rep.  723 ;   The  Same  v.  Scircle,  103 
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they  can  ascertain  whether  the  error  occurred  in  the  elec- 
tric transmission  of  the  message.  They  have  thus  unusual 
facilities  for  disproving  negligence,  if  they  were  not  in  fact 
negligent ;  and  the  plaintiff,  who  is  wholly  in  the  dark  as  to 
all  these  matters,  ought  not  to  be  called  upon  for  affirm- 
ative proof  in  respect  to  them.  But  the  company  is  not 
confined  to  tracing  the  mistake  to  a  cause  in  atmospheric 
or  electric  conditions.  They  may  exonerate  themselves 
by  proof  of  due  care,  or  the  absence  of  negligence  and 
wrong  on  their  part.^  The  possibly  different  rules  of 
evidence,  applicable  in  case  of  a  message  sent  under 
stipulations  limiting  the  liability  of  the  company,  will  be 
considered  in  connection  with  the  validity  of  such  stipu- 
lations.^ 

§543-  To  whom  company  is  responsible.— On  the  princi- 
ple, well  settled  in  the  highest  courts  of  New  York  and  of 
many  other  states,  that  where  two  persons  make  a  con- 
tract expressly  for  the  benefit  of  the  third  person,  such 
third  person  may  sue  upon  it,*  a  telegraph  company  is 
responsible  for  its  negligence  to  a  person  to  whom  a 
message  is  addressed,  as  well  as  to  the  sender.  If  it  were 
not  so,  it  is  obvious  that  the  receivers  of  telegrams  would 
often  receive  great  damage  without  any  means  of  redress. 
They  could  not  recover  from  the  senders  of  the  messages, 
because  the  latter  would  not  be  in  fault ;  and  the  senders 
could  not  recover  from  the  companies  any  compensation  for 
damage  which  they  had  not  sustained.  Thus,  for  example, 
if  A.  telegraphs  to  B.  that  he  will  sell  goods  at  a  certain 
price,  and  B.  sends  a  telegram  in  reply,  accepting  the  offer, 
which  is  never  delivered,  and  A.  having,  consequently,  sold 
the  goods  to  another  person,  is  compelled  (as  he  would  be  *) 

1  Pinckney  v.  Western  U.  Tel.  '  Lawrence  v.  Fox,  20  N.  Y.  268 ; 
Co.,  19  S.  C.  71  ;  S.  C,  45  Am.  Rep.  Burr  v.  Beers,  24  Id.  178;  Steman  v. 
499  [a  cipher  message].  Harrison,  42  Penn.  St.  49. 

2  See  post,  %  556.  *  Trevor  v.  Wood,  36  N.  Y.  307. 
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to  make  good  to  B.  any  difference  in  price,  it  is  clear  that  the 
loss  happens  through  the  fault  of  the  telegraph  company  ; 
yet  B.  cannot  sue  the  company,  though  he  sent  the  message, 
because  all  his  rights  were  secure  by  that  act ;  and  unless  A., 
to  whom  the  message  was  addressed,  can  sue  the  company, 
which  is  the  only  party  really  in  fault,  will  escape  all  liability. 
Upon  this  principle,  the  liability  of  the  company  for  actual 
damages  inflicted]  by  its  negligence  on  the  receiver  or  ad- 
dressee is  generally  recognized  and  enforced  in  this  coun- 
try.^ The  earlier  English  decisions,  to  the  effect  that,  because 
there  is  no  privity  of  contract  with  the  addressee,  the  com- 
pany is  not  liable  to  him,^  unless  perhaps  in  the  case  of  fraud 
on  its  part,  are  not  followed  in  this  country,  and  are  prop- 
erly regarded  as  somewhat  questionable  now  in  England.* 
It  is  settled  law  in  America  that  a  telegraph  company 
is  responsible  to  the  receiver  of  a  message  for  any  misfeas- 
ance by  which  he  is  injured,  such,  for  example,  as  the 
alteration  of  a    message,*  or  the  sending  a  forged  signa- 


'  Aikin  v.  Telegraph  Co.,  5  S.  C.  privity  contract.      But  it  is  held  that 

358;   Western  U.Tel.  Co.  v.  Hope,  the  addressee  cannot  recover  without 

1 1  111.  App.  289 ;   So  Relle  v.  Western  proof  of  actual   damages  (First  Nat. 

U.    Tel.  Co.,  55  Tex.   308;  Gulf,  &c.  Bank  v.  Western  U.  Tel.  Co.,  30  Ohio 

R.    Co.   V.   Levy,    59  Tex.   542,    563.  St.  555). 

Tljie  same  result  was  reached  in  ^  Dickson  v.  Reuter's  Tel.  Co., 
Strause  v.  Western  U.  Tel.  Co.  (8  L.  R.  2  C.  P.  D.  62;  affd.,  3  C.  P.  D. 
Biss.  C.  C.  104),  by  putting  the  re-  i  [message  delivered  to  wrong  per- 
covery  on  the  ground  of  tort ;  and  in  son,  and  acted  on  by  him] ;  Playford 
Markel  v.  Western  U.  Tel.  Co.  (19  v.  United  Kingdom  Tel.  Co.,  L.  R. 
Mo.  App.  80),  the  addressee  was  held  4  Q.  B.  706  [error  in  message  as  de- 
entitled  to  recover  upon  a  statute  livered];  followed  in  Feaver  z/.  Mon- 
declaring  companies  liable  for  negli-  treal  Tel.  Co.,  23  Upper  Canada  [C. 
gence  ;  its  terms  being  deemed  broad  P.],  150;  see  also  24  Id.  258.  See 
enough  to  include  the  addressee.  In  dictum^  per  Allen,  J.,  Leonard  v.  N. 
Aiken  z/.Western  U.Tel. Co.  (69  Iowa,  Y.,  Albany,  &c.  Tel.  Co.,  41  N.  Y. 
31;  28N.W.  Rep.4i9),andinDougher-  544. 

tyj/.  American  U.  Tel.  Co.  (75  Ala.  ^  gee  i   Law  Quarterly  Rev.  498; 

179),  it  was  held  that  where  the  ad-  N.  Y.    &    Washington    Tel.    Co.    v. 

dressee  was  the  principal,    and    the  Dryburg,  35  Penn.  St.  298. 

sender  his  agent,  the  addressee  could  *  N.  Y.  &  Washington  Tel.  Co.  v. 

recover,   there   being   here   plainly   a  Dryburg,  35  Penn.  St.  298;   Seller  v. 
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ture,  or  message,  without  proper  inquiry.^  It  follows  that 
in  case  of  negligence  or  wrong,  the  company  is  liable  to 
the  addressee  where  a  message  is  delayed,^  or  is  delivered 
in  an  altered  form,'  and  where  it  is  not  delivered  to  him  at 
all.* 

§  544.  Connecting  lines. — In  determining  the  liability  of 
one  of  several  connecting  companies  in  respect  of  a  mes- 
sage received  by  one  to  be  transmitted  over  the  connected 
line,  resort  is  to  be  had  to  the  principles  applied  to  the 
similar  question  in  the  law  of  carriers  ;  and  this  is  not  uni- 
form in  the  various  states.  The  general  American  rule  is 
that  the  act  of  a  carrier,  in  receiving  goods  directed  to  a 
place  beyond  his  route,  does  not  imply  anything  more  than 
an  agreement  to  transport  them  over  his  own  line  and  de- 
liver them  to  a  proper  carrier  for  transportation  the  rest 
of  the  way.^  Hence  (except  in  those  few  states  where,  on 
the  contrary,  a  contract  to  deliver  at  the  ultimate  address 
is  held  to  be  implied)  the  company  actually  in  fault  is 
liable  to  the  injured  party,  although  he  had  no  direct  deal- 
ings with  it,*  while  the  presumption  is  against  the  liability 

Western   U.   Tel.    Co.,    3  Am.    Law  *  So  Relle  v.  Western  U.  Tel.  Co., 

Rev.  777.  55  Tex.  308. 

1  Elwood  V.  Western  U.  Tel.  Co.,  "^  Root  v.  Great  Western  R.  Co., 

45  N.  Y.   549.     There  the  company  45  N.  Y.  524;  Nutting  7/.  Conn.  River 

forwarded  a  forged  dispatch,  upon  the  R.  Co.,  i  Gray,   502;  Hood  v.  New 

faith  of  which  the  plaintiffs  advanced  Haven  R.  Co.,  22  Conn,  i ;  Farmers', 

$10,000,  Held,  that  the  company  was  &c.  Bank  z/.  Champlain  Tr.  Co.,  23 

liable  for  this  amount.    This,  in  effect,  Verm.  186. 

overruled  Rose  v.   U.  S.  Tel.  Co.,  3  «  Leonard  z/.   N.   Y.,  Albany,  &c. 

Abb.   N.   S.  408;   34  How.  Pr.  308;  Tel.  Co.,  41   N.  Y.  544;  Baldwin  v. 

S.  P.,  Strause  v.  Western  U.  Tel.  Co.,  U.  S.  Tel.   Co.,  i   Lansing,  125  ;  see 

8  Biss.  104.  s-  C.,  on  demurrer,  54  Barb.  505;  6 

8  Western  U.  Tel.  Co.  v.  Hope,  Abb.  N.  S.  405 ;  and  on  appeal,  45 
II  111.  App.  289:  Gulf,  &c.  R.  Co.  N.  Y.  744-  In  the  former  case,  the 
V  Levy,  59  Tex.  542,  563;  S.  C,  46  defendant  had  no  real  interest  in  con- 
Am.  Rep.  269,  278.  testing  this  point,  having  indemnified 

3  Markel  v.  Western  U.  Tel.  Co.,  the  company  in  fault,  and    took  no 

19  Mo.  App.  80.  pains  to  change  the  decision  in  this 

particular. 
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of  the  telegraph  company  first  receiving  the  message  for 
the  negligence  of  connecting  lines.  If,  however,  the  com- 
pany agrees  to  transmit  the  message  to  its  final  destina- 
tion, it  is  liable  for  the  negligence  of  all  connecting  lines.^ 
Whether  the  receipt  of  payment  in  advance  for  the  entire 
service  is  evidence  of  such  an  agreement,  must  be  consid- 
ered yet  an  open  question,*^  except  where  it  is  clearly 
settled  by  the  established  rule  as  to  carriers.  The  subject 
might  be  pursued  much  further ;  but  as  it  belongs  to 
the  law  of  carriers,  rather  than  to  that  of  telegraphs,  we 
ref^r  our  readers  to  treatises  on  the  former  law. 

§  545.  Power  to  make  regulations.— The  power  of  a  tele- 
graph corporation,  whether  implied  by  the  grant  of  a 
charter,  or  expressed  in  the  statute  itself,  to  make  regula- 
tions for  the  conduct  of  its  business,  does  not  enable  it  to 
shield  itself  from  liability  to  others  by  regulations  which 
are  not  reasonable.^  It  owes  a  duty  of  service  to  the  public, 
and  cannot  evade  it  in  such  a  way ;  but  it  has  general 
power  to  make  such  reasonable  regulations  for  the  manner 
of  the  discharge  of  its  duty  as  the  nature  of  the  business 

^  Turner  v.  Hawkeye  Tel.  Co.,  41  tinguished   on   the    ground   that  the 

Iowa,  458.     Action  by  a  grain-dealer  contract  sued  on  in  that  case  restricted 

on  account  of  an  incorrect  report  of  the  defendant's  liability, 

the  price  of  wheat  at  Chicago  under  a  ^  Held,  that  it  is  (De  Rutte  v.  N.  Y., 

contract  with  the  defendant  to  furnish  Albany,  &c.  Tel.  Co.,  i  Daly,  547).  An 

daily  reports  of  the  market.     The  de-  adverse  decision  in  Canada  (Stevenson 

fendant  reported  the  price  at   $i.2i  v.  Montreal  Tel.  Co.,  16  U.  C.  [Q.  B.] 

instead  of  $1.56,  which  was  the  true  530),  was  based  upon  the  judgment 

price.     Defendant's  line  did  not  ex-  of  the  Exchequer  Chamber  in  Collins 

tend  to  Chicago ;   but  at  Grinnell  it  v.  Bristol,  &c.  R.  Co.  (i  Hurlst.  &  N. 

connected  with  another  line  reaching  517),    which  was   reversed  upon  this 

to  that  city,  from  which  the  market  very  point  by  the  House  of  Lords  (7 

reports   were   obtained,     Held,     that  H.  L.  Cas.  194;  5  Hurlst.  &  N.  [Am. 

burden  lay  upon  defendant  to  show  ed.]   969).       The   courts  in   Canada 

that  the  report  received  by  it  at  Grin-  would  doubtless  now  feel  bound  to 

nell  was  incorrect.  Plaintiff  recovered.  follow  the  House  of  Lords. 

The  decision  in  Sweatland  v.  111.  &  »  Ellis  -v.   American   Tel.  Co.,  13 

M.    Telegraph    Company   (27   Iowa,  Allen,   226;    Marvin   v.  Western  U. 

435),  that  the  burden  of  proving  negli-  Tel.  Co.,  15  Chic.  Legal  News,  416. 
gence  is  upon  the  defendant,  was  dis- 
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justifies;  and  its  regulations  for  this  purpose,  so  far  as  held 
reasonable  by  the  courts,  may  afford  ground  for  exempt- 
ing it  from  liability  or  qualifying  the  extent  of  that  liabil- 
ity, in  case  of  non-compliance  therewith.  But  a  mere 
rule  or  regulation,  declaring  that  the  company  will  not  be 
liable  for  damages  in  certain  cases,  where  at  common  law 
or  by  statute  it  is  Hable,  is  not,  in  our  judgment,  a  "  rule 
or  regulation  "  at  all,  and  should  be  treated  as  void. 

§  546.  Certain  reasonable  rules  considered.— Among  the 
common  regulations  of  telegraph  companies  which  we 
consider  reasonable,  are  those  which  require  all  messages 
to  be  in  Roman  letters,  legibly  written,  without  abbrevia- 
tions or  figures,  to  be  signed  with  the  name  of  the  sender, 
and  to  contain  the  full  and  precise  address  of  the  person 
intended  to  receive  the  message.  So  the  company  has  a 
right  to  require  a  written  acknowledgment  from  the 
receiver  of  the  message,  as  a  condition  of  delivery.  We 
do  not  think  that  the  company  has  a  right  to  lay  down  a 
rule  absolutely  excluding  all  messages  not  in  the  EngHsh 
language,  or  not  intelligible  to  the  operator  ;  but  a  rule, 
prescribing  a  moderate  extra  charge  for  messages  in  cipher 
or  in  a  foreign  language,  would  be  perfectly  reasonable. 
Roman  letters  may  be  properly  made  an  indispensable 
qualification,  because  telegraphers  usually  have  no  other 
alphabet  in  use,  and  cannot  justly  be  expected  or  required 
to  have  any  other.^  So  a  regulation  that  a  transient  person 
offering  a  message  which  requires  an  answer,  must  prepay 
the  answer  or  deposit  a  sum  sufficient  to  pay  for  an  answer 
or  ten  words,  is  not  unreasonable.^  Whether  a  telegraph 
company  is  liable  for  delay  or  failure  to  send  a  message, 

1  See  the  remarks  of  Woodward.  Guire,   104  Ind.   130;  followed,  with 

J.,  upon  this  point,  in  N.  Y.  &  Wash-  some  hesitation  as  to  the  grounds  of 

ington  Tel.  Co.  v.  Dryburg,  35  Penn.  the  decision,  in  Hewlett  v.  Western 

St.  298.  U.  Tel.  Co.,  28  Fed.  Rep.  181. 

8  Western   U.   Tel.   Co.    v.    Mc- 
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caused  by  a  strike  of  its  employees,  is  a  question  not  fully 
settled  ;  and  is  best  tested  by  the  principles  applicable  in 
the  case  of  railroad  companies  and  other  carriers.  The 
company  is  not  justified,  however,  under  such  an  emer- 
gency, in  requiring  as  a  condition  of  receiving  a  message, 
that  it  be  stamped  "  subject  to  delay."  ^ 

§  547.  Certain  unreasonable  rules  considered.— Among 
the  rules  which  we  consider  highly  unreasonable  and  un- 
just (if  it  is  to  be  regarded  as  a  "  rule  "  at  all),  is  one  which 
it  has  become  usual   for  telegraph  companies  to  make, 
exempting  themselves  from  all  liability  for  the  non-delivery 
of  unrepeated  messages,  and  from  any  greater  liability  in 
respect  to  repeated  messages,  than  for  the  mere  repayment 
of  the  money  paid  for  transmission.     This  rule,  if  valid, 
enables  a  telegraph  company  to  exercise  its  own  pleasure 
about  the  delivery  of  a  message,  with  absolute  impunity. 
For,  not  content  with  the  old  form  of  their  rules,  which 
exempted  the  companies  from  liability  for  errors  and  de- 
lays, they  have  extended  their  freedom  from  liability  to 
every  case  of  the  non-delivery  of  a  message,  so  that  the 
public  have  not,  if  these  rules  and  contracts  are  valid,  the 
slightest  guaranty  for  so  much  as  an  effort  to  put  messages 
in  the  course  of  transmission,^  or  to  attend  to  their  recep- 
tion when  transmitted.  And  although  the  absolute  freedom 
from  liability  thus  provided  for  extends  only  to  unrepeated 
messages,  yet  the   repetition  of  a   message  has  not   the 
slightest  tendency  to  secure  its  safe  delivery  after  it  has 
been  reduced  to  writing  at  the  further  end  of  the  line.     If, 
then,  the  company  may  exempt  itself  from  all  liability  for 
non-delivery  under  those    circumstances,  on  the  ground 
that  the  message  was  not  repeated  once,  it  can  as  well  re- 


>  Marvin  v.  Western  U.  Tel.  Co.,  have  this  effect  (Birney  v.  N.  Y.  & 

15  Chic.  Leg.  N.  416.  Wfashington  Tel.  Co.,   18  Md.  341); 

*  It  has  been  held    that   such   a  but    rules    could    easily  be   devised 

rule  is  not  to  be  interpreted  so  as  to  which  would  secure  this  result. 
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fuse  to  pay  damages  unless  the  message  is  repeated  five 
hundred  times.  Besides,  such  a  regulation  deprives  the 
sender  of  all  real  relief  unless  he  enters  into  a  special  con- 
tract of  itisurance  (at  rates  vi^hich  are  purposely  made  so 
high  that  no  one  ever  insures)  ;  and  this,  too,  wrhen  the 
sender  does  not  want  any  such  guaranty  as  is  implied  in 
insurance,  but  only  wants  security  for  the  use  of  reasonable 
care  and  diligence.  Such  rules  have  repeatedly  been  held 
void  ; '  and,  being  illegal  in  their  terms  and  plain  import, 
they  ought  not  to  be  given  effect,  even  in  those  cases 
which  might  lawfully  be  provided  for,  and  which  are 
covered  by  their  terms.  An  agreement  to  cut  off  a  man's 
head  would  not  be  enforced  even  so  far  as  it  included  cut- 
ting off  his  hair;  and  no  more  should  these  rules,  which 
aim  at  the  nullification  of  the  law,  be  enforced  in  cases 
where  they  will  not  have  the  full  effect  that  was  contem- 
plated.*    On  the  same  footing  stands  the  more  ingenious 


'  So  held,  under  the  Indiana 
statute  (Western  U.  Tel.  Co.  v.  Meek, 
49  Ind.  53).  In  Wisconsin  (Candee 
V.  Western  U.  Tel.  Co.,  34  Wise.  471 ; 
Hibbard  v.  Western  U.  Tel.  Co.,  33 
Wise.  558  [night  message,  half  rates. 
Message  never  delivered  and  non-de- 
livery not  excused]).  In  Maine  (True 
V.  International  Tel.  Co.,  60  Maine, 
9;  Bartlettw.  Western  U.  Tel.  Co., 
62  Maine,  209  [night  message,  half 
rates]).  In  Harris w.  Western  U.Tel. 
Co.  (9  Phil.  88)  it  was  held  that  actual 
notice  to  the  receiver,  of  the  rule  as 
to  repeating  message,  must  be  proved 
to  have  been  full,  clear  and  explicit, 
to  excuse  the  negligence  of  the  com- 
pany. The  court  estimated  that  both 
upon  principle  and  authority  the  re- 
ceiver could  not  be  bound  by  such 
notice  when  he  sues  in  tort  for  negli- 
gence. 

2  There  is  nothing  in  any  of  the 
decisions  necessarily  inconsistent  writh 


these  views;  although  it  must  be  ad- 
mitted that  the  courts  have  leaned 
the  other  way.  McAndrew  v.  Elec- 
tric Tel.  Co.  (17  C.  B.  3),  and  Breese 
V.  United  States  Tel.  Co.  (45  Barb. 
274;  48  N.  Y.  132),  were  both  cases 
arising  on  express  contracts ;  and  in 
both  the  contracts  only  stipulated  for 
exemption  from  liability  for  "errors 
and  delays,"  a  phrase  very  different 
from  "non-delivery  from  whatever 
cause."  In  both  cases,  the  messages 
were  delivered,  and  the  errors  were 
strictly  telegraphic.  In  United  States 
Tel.  Co.  V.  Gildersleve  (29  Md.  232) 
it  was  held  that  the  company  could 
not,  by  its  rules,  avoid  liability  for 
gross  negligence,  such  as  an  entire 
failure  to  transmit  a  message.  See 
Sweatland  v.  Illinois,  &c.  Tel.  Co., 
27  Iowa,  433.  On  a  recent  trial,  the 
singular  fact  was  developed  that  few 
of  these  "  rules,"  so  often  relied  upon 
as  defenses,  have  ever  been  actually 
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rule  by  which  companies  have  latterly  required  that  all 
messages  should  be  written  upon  a  paper  containing  an 
express  assent  to  the  foregoing  conditions.  We  be- 
lieve that  no  court  has  ever  held  or  ever  will  hold  a  tele- 
graph company  justified  in  refusing  a  message  written 
upon  a  blank  paper,  or  accompanied  by  an  express  refusal 
to  submit  to  any  conditions  not  imposed  by  law. 

§  548.  Notice  of  rules  necessary.— It  has  been  said,  by 
a  judge  of  the  highest  court  in  Maryland,  that  every 
person  dealing  with  a  telegraph  company  is  bound  to  know 
its  rules,  and  is  bound  by  them,  whether  he  has  any  notice 
of  them  or  not,  and  whether  the  company  has  published 
them  or  not.^  This  ruling  was  wholly  unnecessary  to  the 
decision  of  the  cases  in  which  it  was  made  ;  and  it  will 
therefore,  we  trust,  be  repudiated  even  in  Mafyland,  if  the 
question  should  ever  fairly  arise  there.  But  whatever 
may  be  its  treatment  in  Maryland,  we  cannot  doubt  that  a 
doctrine,  so  utterly  unlike  anything  which  has  passed  under 
the  name  of  justice  between  man  and  man  in  any  age,  will 
not  be  entertained  by  the  courts  of  any  other  state.  We 
cannot  pay  it  the  respect  of  a  formal  refutation.  The 
moral  sense  must  be  weakened  by  giving  even  sober  con- 
sideration to  such  a  proposition. 

§  549.  Customer  must  actually  know  the  rule. — We  leave 
the  last  section  unchanged,  in  substance,  because,  although 
it  was  written  twenty  years  ago,  and  is  not  needed  any 
longer,  it  has  served  a  useful  purpose  in  helping  to  make 
further  rulings  of  the  same  class  impossible.  Not  even  a 
Maryland  court  has  affirmed  the  doctrine  above  criticised  ; 
and  the  course  of  decisions  is  overwhelmingly   against  it. 

adopted   by  the  telegraph    company  Tel.  Co.,  i8Md.  331;  see  U.  S.Tel, 

which   transacts   nine-tenths    of    the  Co.  v.  Gildersleve,  29  Md.  232,  and 

business     in    America     (Pearsall   v.  Western  Un.  Tel.  Co.  v.  Carew,    1 5 

Western  U.  Tel.  Co.,  44  Hun,  532).  Mich.  525. 
'  Birney  v.  N.  Y.   &  Washington 
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It  may  be  taken  as  settled  law,  throughout  the  United 
States,  that  no  amount  of  notice  given  to  the  public,  by  a 
telegraph  company,  of  its  requirement  that  messages  shall 
be  repeated  or  insured,  or  anything  of  that  kind,  in  order 
to  make  it  liable  in  damages,  will  have  any  effect  upon 
the  rights  of  a  person  dealing  with  such  company,  who 
did  not  in  fact  know  of  the  rule.^  And  it  makes  no  dif- 
ference that  such  person  had  notices  of  this  kind  in  his 
possession  or  constantly  under  his  eyes,  if  he  did  not  in 
fact  read  them.^  Nor  does  it  make  any  difference  that  he 
was  a  stockholder  in  the  company.  Stockholders  are  not 
chargeable  with  notice  of  all  the  company's  rules  and 
regulations.* 

§  550.  Limitation  of  liability  by  mere  notice. — The  well- 
settled  principles  of  the  law  of  carriers  in  this  country, 
resting  upon  their  public  duty,  forbid  that  telegraph  com- 
panies, as  common  carriers  of  messages,  should  have 
power  to  restrict  their  duties  or  liabilities  by  a  mere  notice,* 

1  Pearsall  v.  Western  U.  Tel.  Co.,  '  Id. 
44  Hun,  532.  In  Clement  v.  Western  *  Although  in  England  carriers 
U.  Tel.  Co.  {137  Mass.  463)  a  con-  were  allowed  to  limit  their  liabilities 
tract  limiting  liability  was  held  to  be  by  public  notice,  yet  in  most  of  the 
established,  upon  evidence  that  the  states  of  our  Union,  and  in  the  Fed- 
sender  had  been  accustomed  to  use  eral  courts,  this  power  has  been  denied 
printed  forms  containing  such  a  con-  to  them  (Cole  v.  Goodwin,  19  Wend, 
tract;  although  the  message  in  that  251;  Nevins  v.  Bay  State  Steam- 
case  had  not  been  written  upon  one.  boat  Co.,  4  Bosw.  225 ;  Western 
This  ruling  seems  to  us  ill-considered  Transp.  Co.  v.  Newhall,  24  111.  466 ; 
and  altogether  erroneous.  The  weak-  Falvey  t/.  Northern  Transp.  Co.,  15 
ness  of  Massachusetts  courts,  where  Wise.  129;  Steele  v.  Townsend,  37 
corporations  are  concerned,  seems  to  Ala.  247;  Edwards  v.  Cahawba,  14 
be  incurable.  In  Maine,  it  has  been  La.  Ann.  220 ;  see  Kimball  v.  Rutland, 
recently  (1887)  held,  that  the  usual  &c.  R.  Co.,  26  Verm.  247;  Farmers', 
stipulation  that  the  company  will  not  &c.  Bank  v.  Champlain  Trans.  Co.,  23 
be  liable  for  negligence  in  transmitting  Id.  186;  Camden,  &c.  R.  Co.  v. 
the  message,  unless  the  message  is  Baldauf,  16  Penn.  St.  67;  Swindler 
repeated,  is  void  as  against  public  7/.  Hilliard,  2  Rich.  Law,  286;  Reno 
policy  (Ayer  v.  Western  U.  Tel.  Co.,  v.  Hogan,  12  B.  Monr.  63;  Barney  v. 
[Me.]  10  Atl.  Rep.  495).  Prentiss,  4  Harr.  &  J.  317;  Railroad 

*  Pearsall  v.  Western  U.  Tel,  Co,,  Co.  v.  Lockwood,  17  Wall.  357). 
supra. 
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unless  there  is  sufficient  evidence  of  the  assent  of  their 
customers  thereto  to  create  a  contract  between  them.  It 
has  been  held,  in  Kentucky,  that  a  telegraph  company  can 
restrict  its  liability,  to  a  reasonable  extent,  by  establishing 
a  rule  to  that  effect,  and  giving  notice  thereof  to  every  cus- 
tomer.^ And  such  was  clearly  the  opinion  of  the  Court 
of  Common  Pleas  in  England ;  although  the  question 
was  not  before  it,  a  special  contract  having  been  made  in 
accordance  with  the  rule.^  It  was  natural  that  such  a  view- 
should  prevail  in  England;  because  the  English  courts 
had  allowed  common  carriers  to  do  the  same  thing.  But 
in  America  we  do  not  believe  that  these  opinions  will  be 
followed,  in  any  case  where  a  message  is  not  written  upon 
a  paper  embodying  the  rule  and  thus  implying  the  sender's 
assent  thereto. 

§  551.  Limitation  of  liability  by  contract.— The  only  re- 
maining method,    and,  in  our   opinion,  the  only  method, 
by  which  the  liabilities  of  a  telegraph   company  can  be 
restricted,  is  by  special  contract  between  the  company  and 
its  customer.     But  to  make  such  a  contract  valid,  it  must 
not  only  have  the  consent  of  the  parties,  but  also   a  con- 
sideration.    The  mere  undertaking  of  the  carrier  to  per- 
form his  ordinary  service  for  his  ordinary  compensation  is 
no   consideration  for  a  contract    restricting   his  liability, 
since  he  neither  does  nor  promises  any  thing  more  than 
he  was  bound  to  do  without  any  such  stipulation.     There 
must    be   some    abatement    from    his  .regular   charge  in 
order  to  give  vitality  to  the  special  contract.^ 

§  552.  Proof  of  special  contract.— A  special  contract  is 
sufficiently  proved  by  the  production  of  a  paper,  printed 
or  written,  embodying  the   contract,  and   signed  by  the 

»  Camp ».  Western  Union  Tel.  Co.,  '  See  Smith  7/.  N.  Y.  Central   R. 

I  Mete.  [Ky.]  164.  Co.,  24  N.  Y.  222;  Bissell  v.  N.  Y. 

«  MacAndreww.  Electric  Tel.  Co.,  Central  R.  Co.,  25  N.  Y.  442;   Rail- 

17  C.  B.  3.  road  Co.  v.  Lockwood,  17  Wall.  357. 
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sender  of  the  message.^  It  is  not  necessary  to  prove,  in 
addition,  that  he  read  the  paper  befpre  signing  it.  That 
is  matter  of  defense.  And  even  if  he  did  not  read  the 
paper,  that  fact  alone  is  not  enough  to  relieve  him  from 
responsibility  for  its  contents.  In  the  absence  of  good 
reason  for  not  reading  it,  he  is  bound  by  its  terms  to 
the  same  extent  as  if  he  had  read  it,^  But,  if  the  type 
used  is  so  fine  that  he  could  not  readily  read  it,  that  is 
sufficient  excuse  for  not  doing  so,  especially  if  the  light 
in  which  he  signs  the  paper  is  poor.*  Whether  a  mere 
notice,  limiting  liability,  printed  at  the  head  of  the  paper 
upon  which  a  message,  signed  by  the  sender,  is  written, 
is  sufficiently  assented  to  by  such  signature  to  make  it 
binding  as  a  contract,  is  a  question  upon  which  opinions 
might  well  differ.  But  it  appears  to  be  generally  held 
that  it  is.* 

§  553-  Validity  of  contracts  exempting  from  liability  gener- 
ally.—Even  an  express  contract  should  not,  and,  generally 
speaking,  does  not,  entirely  exempt  a  telegraph  company 
from  liability.  The  rule  in  this  respect  varies,  in  different 
states  ;  and  it  ought  so  to  vary,  so  long  as  the  courts  differ 
in  opinion  as  to  the  validity  of  similar  contracts,  when 
made  by  common  carriers.  Those  courts  which  hold  such 
contracts,  when  made  by  common  carriers,  valid  to  a 
certain  extent,  ought  to  sustain  similar  contracts  in  favor 
of  telegraph  companies ;  and  the  other  courts  should  hold 
the  reverse.  The  principle  of  public  policy  is  precisely 
the   same,   in  each   case.     Accordingly,    in   the    Federal 

1  Breese  v.  U.  S.  Tel.  Co.,  48  N.  tion  here  was  that  requiring  claims  for 
Y.  132;  Western  U.  Tel.  Co.  v.  Ed-  damages  to  be  presented  within  thirty- 
sail,  63  Tex.  668.  days. 

2  Breese  v.  U.  S.  Tel.  Co.,  48  N.  '  Breese  v.  tJ.  S.  Tel.  Co.,  48  N. 
Y.  132.  For  another  illustration  of  Y.  132,  142.  This  is  the  rule  as  to 
the  same  principle,  consult  the  law  of  carriers  (Blossom  v.  Dodd,  43  N.  Y. 
carriers.     To  the  contrary  is  West-  264). 

em  U.  Telegraph  Company  v.  Fair-  *  Wann  v.  Western  U.  Telegraph 

banks   (15  111.  App.  600).    The  condi       Co.,  37  Mo.  472. 
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courts/  and  in  the  courts  of  Georgia,  Indiana,  Iowa, 
Illinois,  Maine,  Ohio,  South  Carolina,  Tennessee,  and 
doubtless  other  states,  even  an  express  contract  will  not 
suffice  to  relieve  a  telegraph  company  from  all  liability 
for  its  agents'  negligence  in  sending  even  an  unrepeated 
message.^  In  Wisconsin,  Massachusetts  and  New  York, 
such  a  contract  will  not  relieve  from  liability  for  gross 
negligence  or  willful  neglect.^  Wherever  a  stipulation 
against  all  liability  is  held  void,  one  limiting  the  dam- 
ages to  a  nominal  or  trifling  sum  is  equally  void.*      In 


1  Express  Co.  i/.  Caldwell,  21  Wall. 
264,  269;  Abraham  v.  Western  U. 
Tel.  Co.,  23  Fed.  Rep.  315 ;  overruling 
White  V.  Western  U.  Tel.  Co.,  14  Fed. 
Rep.  710,  and  Jones  v.  Western  U.  Tel. 
Co.,  18  Id.  717  [half-rate]. 

2  Western  U.  Tel.  Co.  v.  Fon- 
taine, 58  Geo.,  433;  Aiken  v.  Tele- 
graph Co.,  s  S.  C.  358 ;  Western  U.Tel. 
Co.  V.  Fenton,  52  Ind.  i ;  Manville  v. 
Western  U.  Tel.  Co.,  37  Iowa,  214; 
Ayer  v.  Western  U.  Tel.  Co.,  [Me.] 
10  Atl.  Rep.  495;  Telegraph  Co.  v. 
Griswold,  37  Ohio  St.  301.  So  it  was 
held  in  Western  U.  Telegraph  Compa- 
ny V.  Adams  (87  Ind.  598),  that  the 
company  could  not  by  contract  evade 
the  statutory  liabiHty  to  an  action  for  a 
penalty.  In  Western  U.  Tel.  Co.  -u. 
Blanchard  (68  Geo.  299),  it  was  held 
no  defense  to  an  action  for  a  mistake 
shown  to  result  from  negligence,  that 
the  company,  whose  charges  were  not 
limited  by  law,  had  a  regulation  that 
messages  must  be  repeated,  and 
the  repeating  paid  for  in  order  to  se- 
cure against  mistake.  Any  regulation 
to  relieve  it  from  duty  contravenes 
public  policy.  S.  B.,  Abraham  v. 
Western  U.  Tel.  Co.,  23  Fed.  Rep. 
315;  Marr  v.  Western  U.  Tel.  Co., 
85  Tenn.,  529.  In  Western  U.  Tel. 
Co.  V.  Shotter  (71  Geo.  760),  it  was 
said   that,  notwithstanding  the   con- 


dition as  to  unrepeated  messages, 
the  company  is  bound  to  be  accu- 
rate in  the  discharge  of  its  duty,  even 
if  it  is  necessary  to  repeat  a  mes- 
sage in  order  to  secure  accuracy. 
But  this  view  is  not  in  accord  with 
the  weight  of  opinion  in  the  best  con- 
sidered cases,  except  as  restricted  to  a 
case  where  an  otherwise  intelligible 
message  is  received  at  the  end  of 
the  line  in  a  condition  suggesting  mis- 
take, or  the  operator  is  otherwise 
warned  of  probable  error. 

'  Thompson  v.  Western  Union 
Tel.  Co.,  64  Wis.  531,  and  cases  there 
cited ;  Candee  v.  The  Same,  34  Wis. 
471;  Hibbard  v.  The  Same,  33  Id. 
558  ;  White  v.  The  Same,  14  Fed.  Rep. 
710.  See  Redpath  v.  Western  U. 
Tel.  Co.,  112  Mass.  71 ;  and  Breese  v. 
U.  S.  Tel.  Co.,  48  N.  Y.  132,  141,  to 
the  effect  that  only  gross  negligence 
on  the  part  of  the  company  will  relieve 
the  sender  of  a  message  from  the 
stipulation  as  to  repeating  it. 

*  A  rule  adopted  by  a  telegraph 
company  that  it  will  receive  and  trans- 
mit messages  by  night,  at  half  its 
usual  rates,  on  condition  that  the  com- 
pany shall  not  be  liable  for  errors  or 
delay  in  the  transmission  or  delivery, 
or  for  the  non-delivery  of  such  mes- 
sages from  whatsoever  cause  occur- 
ring, and  shall  only  be  bound  in  such 
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Great  Britain,  New  York,  Kentucky,  Massachusetts, 
Michigan,  and  Missouri,  the  courts  recognize  the  validity 
of  contracts  exempting  a  company  from  liability  for  unin- 
tentional mistakes  or  delays,  when  a  message  is  not  re- 
peated.^ But,  even  in  such  cases,  the  contract  would 
not  be  construed  to  exempt  the  company  from  liability 
for  an  error  which  would  not  have  been  probably  ob- 
viated by  repetition.  The  reasons  for  thus  restricting  the 
power  of  these  companies  to  relieve  themselves  from 
liability,  even  by  contract,  are  very  plain.  They  have  a 
practical  monopoly  of  the  business,  secured  to  them  by 
the  grant  of  rights  of  eminent  domain  and  by  the  im- 
possibility of  individual  competition.  The  public  are  not 
really  free  agents  in  dealing  with  them.  These  special 
contracts  are  in  reality  extorted  from  the  senders  of 
messages.  Although  there  is  actually  no  rule  of  the 
Western  Union  Company,  for  example,  requiring  all  mes- 
sages to  be  written  upon  its  printed  forms,  any  one  who 
regularly  tries  to  send  messages  on  blank  paper  will  find 
himself  obstructed  and  annoyed  by  the  operators,  in 
pursuance  of  secret  instructions. 

§  554-  Validity  of  special  limitations  of  liability. — A  con- 
dition that  no  responsibility  attaches  to  the  company 
respecting  a  message  sent  to  it  by  one  of  its  own  messen- 
gers, until  it  is  presented  and  accepted  at  one  of  its  trans- 
case  to  return  the  amount  paid  by  the  *  MacAndrew  v.  Electric  Tel.  Co., 
sender,  is  against  public  policy,  and  l^  C.  B.  3;  Breese  v.  United  States 
therefore  void,  even  when  assented  to  Tel.  Co.,  48  N.  Y.  132;  45  Barb.  274; 
by  the  sender  (Bartlett  v.  Western  U.  Camp  v.  W^estern  Union  Tel.  Co.,  i 
Tel.  Co.,  62  Maine,  209).  Compare  Mete.  [Ky.]  164;  Ellis  v.  American 
Western  Union  Tel.  Co.  w.  Blanchard,  Tel.  Co.,  13  Allen,  226;  Western 
68  Geo.  299;  14  Centr.  L.  J.  332 ;  and  Union  Tel.  Co.  v.  Carew,  15  Mich, 
cases  cited ;  Hart  v.  Western  Union  525 ;  Wann  v.  Western  Union  Tel. 
Tel.  Co.,  66  Cal.  579;  Western  Union  Co.,  37  Mo.  472;  Schwartz  w.  Atlantic, 
Tel.  Co.  V.  Young,  93  Ind.  118;  &c.  Tel.  Co.  18  Hun,  158,  [half-rate] 
Clement  v.  Western  Union  Tel.  Co.,  is  a  questionable  decision. 
137  Mass.  463. 
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mitting  offices,  is  doubtless  valid/  so  far  as  it  makes  the 
messenger  the  agent  of  the  sender  merely  in  undertaking 
to  bring  the  message  to  them.  A  condition  requiring  a 
special  contract  to  be  made  with  the  superintendent  for 
insurance,  in  order  to  secure  liability  for  error,  is  void,  as 
imposing  impracticable  delay.^  A  condition  that  the  com- 
pany will  not  be  liable  for  damages  in  any  case  where  the 
claim  is  not  presented  in  writing^  within  a  specified  time 
(usually  now  sixty  days*),  is  valid,^  to  this  extent,  that  it 
protects  them  against  tardier  claims  made  by  the  sender  ; 
or  by  the  person  to  whom  the  message  is  addressed,  if  he 
stands  in  privity  with  the  stipulation  of  the  sender.  In 
cases  where  he  does  not,  yet  if  notice  of  it  is  brought  home 
to  the  person  to  whom  the  message  is  addressed,  subse- 
quent delay  on  his  part  may  be  a  circumstance  bearing  on 
the  question  of  his  good  faith  in  making  a  claim.  Under 
this  condition  in  the  undertaking  of  a  foreign  company, 
presentation  of  the  claim  to  the  resident  agent,  who  acted 
in  the  matter  of  the  message,  within  the  state  where  the 
plaintiff  dealt  with  him,  is  enough,* 

§  555,  Effect  of  stipulations,— Stipulations  limiting  the 

*  See,  for  this  principle,  Cronkite  days.  Message  furnished  on  May  7, 
V.  Wells  (32  N.  Y.  247),  holding  that  was  not  delivered  until  the  14th,  and 
an  express  company's  clerk  cannot  the  claim  was  presented  on  the  31st, 
bind  the  company  by  receiving  pack-  Held,  that  the  twenty  days  from  "  the 
ages  at  any  other  place  than  its  sending"  of  the  message  began  to 
office.  run  on  the  7th,  and  the  claim  should 

*  Tyler  z'.  Western  U.  Tel.  Co.,  have  been  presented  by  the  27th.  The 
60  111.  421.  reasonableness  of  the  stipulation  as  to 

s  In  Massengale  v.  Western   U.  length    of   time  was    held  clear,   as 

Tel.  Co.  (17  Mo.  App.  257),  an  oral  matter  of  law. 

claim,  followed  by  an  oral  promise  of  6  Western  U.  Tel.  Co.  v.  Mere- 

the   operator   or  agent    to   look   the  dith,  95  Ind.  93 ;  The  Same  v.  Jones, 

matter  up,  was  held  not  to  waive  the  Id.  228 ;    Western    U.    Tel.   Co.   v. 

right  to  insist  on  the  omission  to  pre-  Rains,  63  Tex.  27 ;  Cole  v.  Western 

sent  a  written  claim  within  the  time  U.  Tel.  Co.,  33  Minn.  227 ;  22  N.  W. 

limited,  as  a  bar  to  the  claim.  Rep.  385  [half-rate  message]. 

*  In  Heimann  v.  Western  U.  Tel.  «  Western  U.  Tel.  Co.  v.  Blan- 
Co.  (57  Wise.  562;  16  N.  W.  Rep.  chard,  68  Geo.  299;  14  Centr.  L.J. 
32),  the  hmit  rehed  on  was  twenty  332. 
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liability  of  a  telegraph  company,  when  assented  to  by  the 
sender  of  the  message,  are  to  receive  substantially  the  same 
construction  as  is  given  by  the  courts  to  similar  stipula- 
tions for  the  benefit  of  a  common  carrier.  Since  unrea- 
sonable stipulations  would  be  held  altogether  void,  every 
stipulation  of  this  kind  which  is  enforced  at  all  must  be  so 
construed  as  to  be  reasonable.  Thus,  a  stipulation  that  the 
company  shall  not  be  liable  for  mistakes,  errors  or  delays, 
arising  from  any  cause,  will  either  be  held  entirely  void  or 
else  to  refer  only  to  mistakes,  errors  and  delays,  which  are 
not  the  result  of  the  company's  negligence,^  which  amounts 
to  nearly  the  same  thing  as  holding  it  void.  If  the  com- 
pany wishes  to  protect  itself  from  liability  for  its  own 
faults,  it  must  secure  an  explicit  agreement  to  that  effect." 
The  usual  condition  that  the  company  shall  not  be  liable, 
beyond  the  amount  of  the  toll  paid,  in  case  of  negligent 
mistakes  or  delays  in  the  transmission  or  delivery  of  an 
unrepeated  message,  or  for  its  non-delivery  (a  reasonable 
charge  being  made  for  repeating),  is  to  be  construed  as 
referring  only  to  such  mistakes,  delays  or  failures  to  deliv- 
er as  might  be  reasonably  supposed  to  be  guarded  against 
by  repeating.^     Against  these,  it  is,  in  some  states,  a  valid 

•  So    held,    as   to  goods-carriers,  to  deliver  to  the  plaintiff  (the  reason 

Mynard  v.  Syracuse,  &c.   R.  Co.,  71  for  the  delay  being  a  mistake  that  the 

N.  Y.  180;  Westcott  V.   Fargo,  61  N.  company  had  made  in  the  plaintiff's 

Y.  542.  name) ;  Held,   sufficient  evidence  of 

'  Id.     McKinney    v.    Jewett,    24  negligence  to  go  to  the  jury.      See 

Hun,  19.  Western  U.  Tel.  Co.  v.    Fenton,  52 

'  In  Manville  v.  Western  U.  Tel.  Ind.  i.     But  in  Clement  .z/.  Western 

Co.  (37  Iowa,  214),  it  was  held  that,  U.  Tel.  Co.   (137  Mass.  463)  it  was 

notwithstanding  the  stipulation  in  the  held  that  gross  negligence  on  the  part 

telegraph    blanks    as  to  unrepeated  of  the  company's  messenger-boy,  in 

messages,  the  company  is  liable  for  delaying  the  delivery   of  a  message 

mistakes  in  transmission  or  delivery,  sent  under  the  usual  stipulation  as  to 

resulting    from    its   own   negligence,  repeating,  did  not  make  the  company 

which  would  not  have  been  avoided  liable  beyond  the  amount  of  the  toll. 

by  repetition.     Here  the  telegram  was  The  court  do  not  discuss  the  principles, 

in  the  office  for  four  days  before  it  but  say :  "  The  negligence  of  messen- 

was  given  for  delivery  to  a  messenger  ger-boys,  in  delivering  messages,  was 
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protection.^  It  should  not  protect  against  liability,  even 
for  an  error  of  this  description,  if  the  error  is  of  such  a 
nature  that  the  receiving  operator  can  see  that  there  is 
some  mistake,  which  he  might  correct  by  inquiry  over  the 
wire,  and  he  omits  to  do  so.  It  does  not  protect  the  com- 
pany against  liability  to  a  receiver  of  the  message,  having 
no  notice  of  the  mistake,  who  is  not  called  on  to  repeat 
the  message  back,^  unless  the  receiver  stands  in  such  priv- 


plainly  contemplated  by  the  parties 
when  they  entered  into  the  stipula- 
tion." This  case  stands  alone,  and 
we  think  it  would  be  difficult  to 
support  it  by  any  sound  reasoning. 
But  Massachusetts  has  always  enjoyed 
a  "  bad  pre-eminence  "  in  matters  of 
judicial  decisions,  affecting  the  in- 
terests of  corporations  and  employ- 
ers. 

'  Becker  v.  Western  U.  Tel.  Co., 
II  Nebr.  87;  S.  C,  38  Am.  Rep.  356; 
Marr  v.  Western  U.  Tel.  Co.,  85 
Tenn.  529. 

^  Notice  that  the  company  is  not 
liable  for  mistakes  in  unrepeated  mes- 
sages, being  intended  for  the  sender 
and  not  for  the  receiver,  does  not,  even 
though  printed  on  the  back  of  the 
blank  used,  charge  the  receiver  and 
exonerate  the  company  from  liability 
to  him  (Western  U.  Telegraph  Com- 
pany V.  Richman,  [Penn.]  8  Atl.  Rep. 
171).  S.  P.,  La  Grange  v.  South- 
western Tel.  Co.,  25  La.  Ann.  383. 
In  the  latter  case  the  court  well  say : 
"  The  proposition  that  the  defendants 
are  liable,  if  at  all,  only  in  case  the  mes- 
sage is  repeated,  as  contained  in  the 
printed  conditions,  can  be  invoked  only 
against  the  sender  of  the  message,  if 
against  any ;  for  it  is  his  message,  his 
language  that  is  to  be  transmitted; 
and  it  is  only  known  to  the  receiver, 
when  delivered  and  as  delivered.  He 
is  to  be  guided  and  informed  by  what 
is  delivered  to  him ;  and  he  has  no  op- 


portunity to  agree  upon  any  such  con- 
dition before  delivery."  To  the  same 
effect  is  Western  U.  Tel.  Co.  v.  Fenton, 
52  Ind.  I.  In  Western  U.  Tel.  Co.  v. 
Neill  (57  Tex.  283 ;  13  Rep.  187),  upon 
the  face  of  the  message  there  was  an 
ambiguity  in  the  use  of  the  word  '"have," 
which  required  an  explanation ;  and  for 
ths  purpose  the  receiver  went  to  the 
office  to  have  the  message  repeated. 
This  was  not  done,  however,  for  the 
reason  that  the  operator  said  that  it 
was  correct  as  received  by  him.  This 
was  before  any  damage  had  occurred, 
and  when,  in  all  probability,  it  might 
have  been  avoided  by  having  the  mes- 
sage repeated.  Held,  that  in  an  action 
ex  delicto,  where,  from  the  face  of  the 
message  or  otherwise,  knowledge  is 
brought  home  to  the  party  to  whom 
the  message  is  sent  that  there  is  a  pro- 
bable error,  the  failure  to  have  the 
message  repeated,  where  this  can  be 
done  before  the  damage  has  occurred, 
would  be  such  contributory  negligence 
as  should  defeat  his  right  to  recover. 
Hence,  judgment  for  plaintiff  was  re- 
versed. This  seems  to  us  a  thoroughly 
unsatisfactory  decision.  It  requires 
one  who  has  reason  to  suspect  a  mis- 
take on  the  part  of  the  company,  not 
only  to  inquire  of  the  proper  officer  or 
servant,  but  on  being  assured  by  him 
that  there  is  no  mistake,  to  pay  the 
company  for  repeating  the  service  in 
order  to  test  the  truth  of  the  assurance. 
When  such  a  question  is  brought  to 
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ity  with  the  sender  that  he  is  bound  by  the  sender's 
contract,  and  the  sender  under  the  above  rules  would  be 
precluded  from  recovery.  A  stipulation  against  liability 
for  errors  in  the  transmission  of  cipher  or  obscure  mes- 
sages, even  when  valid,  will  not  be  allowed  to  excuse 
neglect  in  transmitting  plain  English  words,  used  in 
the  ordinary  commercial  language  of  the  day,  however 
concise.^     Nor  does  such  a  condition  exonerate  the  com- 


the  attention  of  the  proper  officer  the 
company  ought  to  make  the  necessary 
inquiry  or  take  the  responsibility  of 
not  doing-  so.  If  this  is  requiring  too 
much  under  the  regulation  as  to  re- 
peating, it  at  least  seems  clear  that 
the  operators  should  be  silent  or  warn 
the  customer  that  he  should  have  a 
repetition.  We  think  that  the  company 
was  bound  by  an  estoppel,  at  least  as 
strong  as  that  in  Continental  Nat. 
Bank  v.  Nat,  Bank  Commonwealth, 
SO  N.  Y.  575. 

1  In  Telegraph  Co.  v.  Griswold  (37 
Ohio  St.  301),  the  message  furnished 
was,  "  Will  you  give  one  fifty  for  2,500 
at  London?" — meaning:  "Will  you 
pay  $1.50  for  2,500  bushels  of  flax 
seed  at  London,  Ontario  ?  "  As  de- 
livered, it  read :  ' '  Will  you  give  one 
five  for  2, 500  at  London  ?  "  Held, 
that  the  message  was  not  obscure 
within  the  meaning  of  the  stipulation. 
It  appeared  upon  its  face  that  it  re- 
lated to  a  business  transaction,  involv- 
ing the  purchase  and  sale  of  property. 
The  company  ^vas,  therefore,  apprised 
of  the  fact  that  a  pecuniary  loss  might 
result  from  an  incorrect  transmission 
of  the  message.  Where  this  appears, 
there  is  no  such  obscurity  as  relieves 
the  company  from  liability  for  negli- 
gently failing  to  transmit  the  message 
in  the  language  in  which  it  was  re- 
ceived. In  Western  U.  Tel.  Co.  v. 
Blanchard  (68  Geo.  299),  the  message 


furnished  was :  "  Cover  200,  Septem - 
ber;  100,  August."  As  delivered  it 
was,  "Cover  200,  September;  200, 
August."  Held,  that  it  was  not  error 
to  refuse  defendant's  request  for  an 
instruction  in  substance,  that  if  the 
jury  believe  that  the  message  is  ob- 
scure, and  nothing  to  indicate  its  im- 
portance or  that  special  damage  might 
result,  that  the  measure  of  damage 
would  be  the  tolls  paid.  The  court 
say:  "There  was  at  least  enough 
known  to  show  it  was  a  commercial 
message  of  value  attached  to  the  mes- 
sage, and  that  is  sufficient."  Appar- 
ently to  the  contrary  is  .the  hasty  rul- 
ing of  a  single  judge.  In  White  v. 
Western  U.  Tel.  Co.  (1882,  14  Fed. 
Rep.  710,  718,  note),  the  judge  charged 
that  a  stipulation  relieving  the  com- 
pany from  damages  arising  from  the 
erroneous  transmission  of  cipher  or 
obscure  messages,  was  reasonable, 
and  one  which  the  law  would  permit 
the  company  to  make,  that  is  if  the 
dispatch  is  so  obscure  that  the  oper- 
ator does  not  understand  its  meaning 
or  importance.  The  mistake  was  in 
substituting  ''  sell  fifty  July  wheat," 
for  "sell  fifteen  July  wheat.''  The 
Judge  charged  that  the  plaintiff  must 
show  by  preponderance  of  evidence 
that  the  operator  knew  or  was  in- 
formed of  the  meaning  of  such  a  dis- 
patch, in  order  to  recover  substantial 
damages. 
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pany  for  negligence  in  the  delivery  of  a  cipher  message 
after  it  has  been  transmitted  correctly.^  A  contract 
exempting  the  company  from  liability  for  delay  in  the 
"transmission"  of  a  message,  applies  only  to  its  trans- 
mission over  the  wires,  and  not  to  the  delivery  of  the  mes- 
sage after  it  has  been  sent  over  the  wires.^  A  stipulation 
exempting  the  company  from  liability  for  the  non-trans- 
mission and  non-delivery  of  messages  does  not  protect  it 
from  liability,  where  it  receives  a  message  and  makes  no 
effort  whatever  to  forward  it.^  A  contract  or  notice,  de- 
claring that  the  company  "  guarantees  correctness  only 
when  messages  are  repeated,"  does  not  relieve  it  in  any 
degree  from  liability  for  negligence  in  respect  to  unre- 
peated  messages.* 

§  556.  Evidence  under  special  contracts. — We  can  see  no 
reason  whatever  for  supposing  that  a  stipulation,  shielding 
a  telegraph  company  from  liability  for  its  negligence,  should 
be  held  void,  as  to  its  avowed  purpose,  and  yet  valid 
enough  to  cast  the  burden  of  proving  negligence  upon  the 
plaintiff  with  any  more  strictness  than  is  applied  in  other 
cases.  Nor  can  we  see  any  foundation  for  holding  that  a 
stipulation  against  liability  for  mistakes,  not  negligent, 
should  have  any  similar  effect.  But,  in  courts  which  hold 
stipulations  against  liability  for  negligence  valid  though 
not  as  against  gross  negligence,  it  is  held  that  mere 
proof  of  an  error  in  the  wording  of  a  message,  as  delivered, 
although  sufficient  to  make  a  presumptive  case  of  negli- 
gence, as  already  stated,  is  not  sufficient  to  „raise  a  pre- 
sumption of  gross  negligence.®     Under  a  condition  that 

1  Mfestern  U.  Tel.  Co.  v.  Fatman,  '  Baldwin  v.   U.  S.   Tel.  Co.,  54 

73  Geo.  285.  Barb.  505  ;  6  Abb.  N.  S.  405. 

"  Bryant  v.  American  Tel.  Co.,  i  ^  Womack    v.   Western   U.    Tel. 

Daly,  575.  Co.,  58  Tex.  176;  Aiken  v.  W^estem 

3  Birney  z/.  N.  Y.  &  Washington  U.  Tel.  Co.,  69  Iowa,  31;  28  N.  W. 

Tel.  Co.,  18  Md.  341.  Rep.  419;  Becker  v.  Western  U.  Tel. 
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the  company  is  not  to  be  liable  for  defaults  of  other  com- 
panies, a  company  delivering  a  dispatch  in  an  erroneous 
form  has  the  burden  of  proving  that  it  received  it  from 
another  company  in  the  same  form.^ 

Co.,  11  Nebr.  87;  and  see  Lassiter  t/.  66  Cal.  579;  Tyler  w.  Western  U.  Tel. 

Western  U.  Tel.  Co.,  89  N.  C.  334;  Co.,  60  111.  421 ;  Telegraph  Co.  v.  Gris- 

White  V.  Western  U.  Tel.   Co.,  14  wold,  37  Ohio  St.  301. 

Fed.  Rep.  710,  718,  note;  Jones  v.  *  La  Grange  z/.  Southwestern  Tel. 

Western  U.  Tel.  Co.,  18 Fed.  Rep.  717.  Co.,  25  La.  Ann.  383. 

Compare  Hart  v.  Western  U.  Tel.  Co., 
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§  567.  Negligence  in  instituting  proceed- 
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570.  Obligation  to  take  collateral  pro- 

ceedings. 
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§  557-  The  relation  of  attorney  and  client.— The  technical 
relation  of  an  advocate  and   client  in  litigation,    which, 
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under  English  law,  creates  on  the  one  hand  the  incapacity 
to  make  a  contract  of  hiring  as  an  advocate,^  and  on  the 
other,  affords  him  immunity  from  actions  grounded  on  an 
imputation  of  negligence  in  the  bona  fide  discharge  of  his 
duties,^  is  not  generally  recognized  in  this  country,^  or  in 
Canada,*  where  it  is  well  settled  that  the  relation  of 
attorney  and  client  may  exist  between  counsel  and  one 
who  engages  his  services  in  a  professional  capacity ;  and 
where  that  relation  exists,  he  is  responsible  to  his  client, 
like  an  attorney,  for  negligence  in  the  discharge  of  his 
duty.  In  speaking  of  attorneys,  therefore,  we  mean  law- 
yers— persons   acting  professionally   in   legal   formalities, 


'  Kennedy  v.  Broun,  13  C.  B.  N. 
S.  677,  per  Erie,  C.  J.  In  this  coun- 
try, at  an  early  day,  the  rule  that 
counsel  could  not  sue  for  services  was 
adopted  in  Pennsylvania  (Mooney  v. 
Lloyd,  S  Serg.  &  R.  412,  decided  in 
1 819,  overruling  Brackenridge  v. 
McFarlane,  Add.  49,  which  was  de- 
cided in  1793),  and  is  still  maintained 
in  New  Jersey  (Seeley  v.  Crane,  3 
Green,  35;  Van  Atta  v.  McKinney,  16 
N.  J.  Law,  235),  and,  to  some  extent, 
in  the  Federal  Courts  (Law  v.  Ewell, 
2  Cranch,  C.  C.  144) ;  but  the  prin- 
ciple was  afterwards  rejected  in  Penn- 
sylvania (Gray  v.  Brackenridge,  2 
P.  &  W.  75 ;  Foster  v.  Jack,  4  Watts, 
334;  Balsbaugh  v.  Frazer,  19  Penn. 
St.  95;  Lynch  v.  Commonwealth,  16 
Serg.  &  R.  368).  In  other  states,  it 
has  been  expressly  decided  that  coun- 
sel, as  well  as  attorneys,  may  recover 
compensation  by  action.  So  held  in 
New  York  (Stevens  v.  Adams,  23 
Wend.  57  ;  26  Id.  451 ;  Wilson  v.  Burr, 
25  Id.  386 ;  Wallis  v.  Loubat,  2  Denio, 
607;  Merritt  v.  Lambert,  10  Paige, 
352 ;  Lynch  v.  Willard,  6  Johns.  Ch. 
342) ;  in  Massachusetts  (Brigham  v. 
Foster,  7  Allen,  419;  Amesz/.  Gilman, 
10  Mete.  239;  Thurston  w.  Percival,  i 


Pick.  41 5  ;  see  Buckland  v.  Conway, 
16  Mass.  396) ;  in  Vermont  (Briggs  v. 
Georgia,  10  Verm.  68 ;  Vilas  v. 
Downer,  21  Id.  419)  ;  in  Pennsylvania 
(Balsbaugh  v.  Frazer,  19  Penn.  St.  95 ; 
Foster  v.  Jack,  4  Watts,  334 ;  Gray  v. 
Brackenridge,  2  P.  &  W.  75) ;  in  Dela- 
ware (Stevens  v.  Monges,  i  Harringt. 
127) ;  in  South  CaroHna  (Duncan  v. 
Breithaupt,  i  McCord,  149;  Clendinen 
V.  Black,  2  Bailey,  488);  in  Ohio 
(Christy  v.  Douglas,  Wright,  485) ;  in 
Illinois  (Cooper  v.  Delavan,  61  111. 
96) ;  in  Kentucky  (Rust  v.  Larue,  4 
Litt.  411,  417;  Caldwell  z/.  Shepherd, 
6  Monr.  389)  ;  in  Tennessee  (Newnan 
V.  Washington,  Mart.  &  Yerg.  79) ; 
in  Missouri  (Webb  v.  Browning,  14 
Mo.  354);  in  Texas  (Baird  v.  Ratcliff, 
10  Tex.  81) ;  and  in  Florida  (Carter  v. 
Bennett,  6  Fla.  214).  See  Weeks  on 
Attorneys,  §  333. 

2  Swinfen  v.  Lord  Chelmsford,  i 
Fost.  &  F.  619;  affirmed,  5  Hurlst.  & 
N.  899;  Perringw.  Rebutter,  2  M.  & 
Rob.  429;  Fell  7/.  Brown,  Peake,  N. 
P.  96;  Turner  v.  Philipps,  Id.  122. 

^  See  cases  supra. 

"■  McDougall  V.  Campbell,  41 
Upper  Canada  [Q.  B.],  332. 
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negotiations  or  proceedings,  by  the  warrant  or  delegation 
of  their  client* 

§  558.  Degree  of  skill,  etc.,  required  of  attorneys.— An 
attorney  who  undertakes  to  conduct  legal  proceedings  pro- 
fesses himself  to  be  reasonably  well  acquainted  with  the 
law  and  the  rules  and  practice  of  the  courts ;  and  he  is 
bound  to  exercise  in  the  conduct  of  such  proceedings  a 
reasonable  degree  of  prudence,  diligence  and  skill.  He 
does  not  profess  to  know  all  the  law,  or  to  be  incapable  of 
misunderstanding  or  misapplying  it  to  new  and  nice 
questions ;  for  the  most  skilful  counsel,  and  even  judges, 
"  may  differ  or  doubt,  and  take  time  to  consider."  ^  He 
does  not  undertake  to  exert  the  most  consummate  skill 
or  the  most  tireless  diligence  in  his  client's  business.  An 
unclouded  judgment,  a  ready  conception,  a  mastery  of 
language — these  are  favors  which  nature  unequally  dis- 
tributes. No  man  is  at  fault  for  not  possessing  them. 
What  an  attorney  does  profess  and  undertake,  and  all  that 
he  professes  and  undertakes,  is,  first,  that  he  possesses  the 
knowledge  and  skill  common  to  members  of  his  profession, 
and,  second,  that  he  will  exercise,  in  his  client's  business, 
an  ordinary  and  reasonable  degree  of  attention,  prudence, 
and  skill.^     It  is  said  that  he  is  not  bound  to  exhibit  the 

>  It  seems  that  if  a  person,  not  a  fraud  to  which  their  attorney  was  a 
legally  authorized  to  practice  law,  is  party,  though  both  were  implicated 
employed  to  conduct  judicial  proceed-  (Freelove  v.  Cole,  41  Barb.  318). 
ings,  he  is  not  legally  responsible  to  '  Pitt  v.  Yalden,  4  Burr.  2060,  per 
his  employer  for  any  loss  the  latter  Lord  Mansfield ;  see  Kemp  v.  Burt,  4 
may  sustain  in  consequence  of  the  ig-  Barn  &  Adol.  424;  Bulmerw.  Gilman, 
norance  of  the  person  so  employed  in  4  Man.  &  G.  108 ;  Donaldson  v.  Hal- 
respect  to  legal  proceedings  (Wake-  dane,  7  Clark  &  Fin.  762.  In  Men- 
man  V.  Hazleton,  3  Barb.  Ch.  148).  triou  v.  Jefferys  (2  Carr.  &  P.  113), 
But  one  who,  though  not  in  fact  a  the  court  charged  the  jury :  "  No  at- 
licensed  attorney,  acted  in  that  capacity  torney  is  bound  to  know  all  the  law. 
to  the  plaintiffs,  and  was  their  legal  God  forbid  that  it  should  be  imagined 
and  confidential  adviser,  is  to  be  that  an  attorney,  or  counsel,  or  even 
deemed,  in  principle,  clearly  within  a  judge,  is  bound  to  know  all  the 
the  rule  applicable  to  attorneys,  that  law." 
the  court  will   relieve  clients   against  '  In   Lanphier  v.  Phipos  (8  Carr. 
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same  skill  and  diligence  in  his  client's  affairs  as  he  does  in 
his  own  1— a  lawyer's  carelessness  and  want  of  skill  in  his 
own  legal  affairs  being  proverbial. 

§  559-  General  rule  of  liability.— While  it  is  not  difficult 
to  deduce  a  general  rule  governing  an  attorney's  liability 
for  unskilfulness,  if  we  consider  alone  the  actual  decisions 
of  the  courts,  yet  it  will  be  found  not  a  little  difficult  to 
reconcile  with  sound  principle  the  language  which  the 
judges  have  employed  in  many  of  the  reported  cases.  As 
juries  are  popularly  supposed,  in  disputes  between  lawyers 
and  their  clients,  to  display  a  bias  toward  the  latter,  it  may 
well  be  that  judges  have  sometimes  shown  a  corresponding 
liberality  toward  the  former.  Thus,  it  has  been  stated  in 
cases  of  undoubted  authority,  that  lawyers  are  liable 
to  their  clients  only  for  gross  negligence  and  utter  in- 
competency.^     It    may    be,    and    so    it    has    sometimes 


&  P.  479),  Tindal,  C.  J.,  in  speaking  of 
the  degree  of  skill  required  of  a  sur- 
geon, said  :  "  An  attorney  does  not 
undertake,  at  all  events,  you  shall  gain 
your  cause,  nor  does  a  surgeon  under- 
take that  he  will  perform  a  cure ;  nor 
does  he  undertake  to  use  the  highest 
possible  degree  of  skill.  There  may 
be  persons  who  have  higher  education 
and  greater  advantages  than  he  has ; 
but  he  undertakes  to  bring  a  fair, 
reasonable,  and  competent  degree  of 
skill."  The  same  principle  as  to  sur- 
geons is  enunciated  in  Gallaher  v. 
Thompson  (Wright  [Ohio],  466),  and 
McCandless  v.  McWha  (22  Penn.  St. 
261).  "There  is  no  implied  agree- 
ment in  the  relation  of  counsel  and 
chent,  or  in  the  employment  of  the 
former  by  the  latter,  that  the  former 
will  guarantee  the  success  of  his  pro- 
ceedings in  a  suit,  or  the  soundness  of 
his  opinions,  or  that  they  will  be  ulti- 
mately sustained  by  a  court  of  last 
resort.    ...      On    the    one  hand, 


practitioners  are  bound  to  possess  the 
skill  and  exercise  and  diligence  and 
attention  common  to  prudent  members 
of  the  profession ;  and,  on  the  other, 
they  are  released  from  all  liability  as 
to  consequences  which,  considering 
the  fallibility  of  human  reason,  must 
necessarily  be  sometimes  unforeseen  " 
(per  Robertson,  J.,  Bowman  v.  Tall- 
man,  2  Robertson,  385).  See  Weimer 
V.  Sloane,  6  McLean,  259;  Ex  parte 
Giberson,  4  Cranch  C.  C.  503 ;  Morrill 
V.  Graham,  27  Tex.  646 ;  Wharton  on 
Agency,  §§  596,  604. 

1  Wharton,  Neg.  §  748. 

2  Baikie  v.  Chandless,  3  Campb. 
17;  Purves  V.  Landell,  12  Clark  &  Fin. 
91  ;  Lynch  v.  Commonwealth,  16 
Serg.  &  R.  368 ;  and  see  Palmer  v. 
Ashley,  3  Ark.  75  ;  Gilbert  v.  Williams, 
8  Mass.  57.  In  Wilson  v.  Russ  (20 
Maine,  421),  Emery,  J.,  said:  "The 
attorney  is  bound  to  execute  business 
in  his  possession,  intrusted  to  his  care, 
with  a  reasonable  degree  of  care,  skill, 
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been  held,  that  to  defeat  an  attorney's  claim  for  com- 
pensation in  a  professional  matter,  such  services  must 
be  shown  to  have  been  utterly    worthless  ;  ^  but  it  does 


and  dispatch.  If  the  client  be  injured 
by  the  gross  fault,  negligence,  or  ig- 
norance of  the  attorney,  the  attorney 
is  liable ;  but  if  he  act  with  good  faith, 
to  the  best  of  his  skill,  and  with  an 
ordinary  degree  of  attention,  he  will 
not  be  responsible."  In  Holmes  v. 
Peck  (I  R.  I.  245),  Green,  C.  J.,  so  far 
mistook  the  law  as  to  say  that  "  the 
want  of  ordinary  care  and  skill,  in 
such  a  person,  is  gross  negligence.'' 
In  the  same  paragraph  he  said :  "  We 
recognize  the  principle  which  subjects 
an  attorney  to  liability  for  the  want  of 
ordinary  skill  and  care  in  the  manage- 
ment of  business  intrusted  to  him,  as 
any  one  else  who  professes  any  other 
art  or  mystery."  In  Pennington  v. 
Yell,  II  Ark.  212,  Scott,  J.,  although 
conceding  that  "  reasonable  diligence 
and  skill  constitute  the  measure  of  an 
attorney's  engagement  with  his  client," 
yet  he  went  on  to  say,  "he  is  liable 
only  for  gross  negligence  or  gross  ig- 
norance in  the  performance  of  his 
professional  duties."  The  same  idea 
is  expressed  by  the  court  in  Evans  v. 
Watrous  (2  Port.  [Ala.]  205),  but  in  a 
later  well  considered  case  in  the  same 
court,  its  fallacy  was  pointed  out 
(Goodman  v.  Walker,  30  Ala.  482). 
In  that  case.  Stone,  J.,  said:  "Some 
law  writers,  and  some  adjudged  cases, 
are  guilty  of  inaccuracy  in  the  employ- 
ment of  the  phrase,  '  gross  negligence.' 
Our  own  court  fell  into  this  error,  in 
the  case  of  Evans  v.  Watrous  {supra). 
If  the  law  governing  the 
bringing  of  this  suit  was  well  and 
clearly  defined,  both  in  the  text-books 
and  in  our  own  decisions,  and  if  the 
rule  had  existed,  and  been  published, 
long  enough  to  justify  the  beUef  that 
it  was  known  to  the  profession,  then  a 


disregard  of  such  rule  by  an  attorney- 
at-law  renders  him  accountable  for 
the  losses  caused  by  such  negligence 
or  want  of  skill ;  negligence,  if,  know- 
ing the  rule,  he  disregarded  it ;  want 
of  skill,  if  he  was  ignorant  of  the  rule." 
In  Cox  V.  SuOivan  (7  Geo.  144),  Nis- 
bet,  J.,  said:  "He  is  bound  to  the 
highest  honor  and  integrity,  to  the 
utmost  good  faith.  .  .  .  An  at- 
torney is  not  bound  to  extraordinary 
diligence.  He  is  bound  to  reasonable 
skill  and  diligence ;  and  the  skill  has 
reference  to  the  character  of  the  busi- 
ness he  undertakes  to  do.  He  is  liable 
for  ordinary  neglect.  In  other  words : 
'  he  undertakes  for  the  employment  of 
a  degree  of  skill  ordinarily  adequate 
and  proportionate  to  the  business  he 
assumes.'  Reasonable  skill  constitutes 
the  measure  of  his  engagement,  and 
he  is  responsible  for  ordinary  neg- 
lect." 

*  The  cases  are  by  no  means 
agreed  on  this  point ;  and  perhaps  the 
weight  of  authority  is  now  in  favor  of 
admitting  any  evidence  of  negligence, 
ignorance,  or  want  of  skill  as  a  de- 
fense to  an  action  for  professional 
services,  as  well  as  for  any  other 
work  and  labor  (see  2  Grf  enl.  on  Ev. 
§  143,  and  cases  there  cited.  And 
see,  also.  Bowman  v.  Tallman,  2 
Robertson,  385;  Carter  v.  Tallcott, 
2  How.  Pr.  N.  S.  352  ;  Caverly  v. 
McOwen,  123  Mass.  574;  Cousins  v. 
Paddon,  2  Cromp.  M.  &  R.  547; 
Randall  v.  Ikey,  4  Dowl.  P.  C.  682 ; 
Huntley f.  Bulwer,  6  Bing.  N.  C.  ill ; 
Lewis  V.  Samuel,  8  Q.  B.  685;  Hop- 
ping V.  Quin,  12  Wend.  517  ;  Long 
V.  Orsi,  18  C.  B.  610;  Hill  v.  Feather- 
stonhaugh,  7  Bing.  569  ;  Hill  v.  Allen, 
2  Mees.  &  W.  284;  Symes  v.  Nipper, 
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not  follow  that  in  an  action  against  an  attorney  for 
damages  resulting  from  his  want  of  skill  or  diligence, 
gross  negligence,  and  nothing  short  of  it,  must  be  shown. 
The  true  rule  of  liability  undoubtedly  is,  that  an  attorney 
is  liable  for  a  want  of  such  skill,  prudence  and  diligence 
as  lawyers  of  ordinary  skill  and  capacity,  versed  in  the 
particular  practice  at  the  particular  bar,^  commonly  pos- 
sess and  exercise.^     It   has  been  held  that  an  attorney  is 


12  Ad.  &  El.  377,  n.;  Bracey  v.  Car- 
ter, Id.  373  ;  Wend  v.  Bond,  21  Geo. 
195).  An  attorney's  right  to  compen- 
sation for  services  in  one  matter  is  not 
forfeited  by  his  misconduct  and  breach 
of  trust  in  another  matter  (Currie  v. 
Cowles,  6  Bosw.  452).  An  act  of 
impropriety  or  neglect  on  the  part  of 
an  attorney  in  transacting  his  client's 
business,  if  condoned,  will  not  defeat 
his  action  for  services  (Gleason  v. 
Kellogg,  52  Verm.  14). 

1  Whart.  Negl.  §  750,  and  Whart. 
on  Agency,  §  596  [attorney  required  to 
show  skill  as  specialist] ;  also  Green's 
note  to  Story  on  Agency,  §  27. 

2  Stevens  v.  Walker,  55  III.  151. 
In  Godefroy  v.  Dalton  (6  Bing.  461), 
Tindal,  C.  J.,  said  :  "  The  cases,  how- 
ever, appear  to  establish  in  general 
that  he  is  liable  for  the  consequences 
of  ignorance  or  non-observance  of  the 
rules  of  practice  of  the  courts,  for  want 
of  care  in  the  preparation  of  the  cause 
for  trial,  or  of  attendance  thereon  with 
his  witnesses,  or  for  the  mismanage- 
ment of  so  much  of  the  conduct  of  a 
cause  as  is  usually  allotted  to  his  de- 
partment of  the  profession.  Whilst, 
on  the  other  hand,  he  is  not  answer- 
able for  error  in  judgment  upon  points 
of  new  occurrence  or  of  nice  or  doubt- 
ful construction,  or  of  such  as  are 
usually  intrusted  to  men  in  the  higher 
branch  of  the  profession  of  the  law." 
In  Hart  v.  Frame  (6  Clark  &  Fin.  193, 
210),  in  the  House  of  Lords,  the  Lord 
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Chancellor  (Cottenham)  said :  "  Pro- 
fessional men,  possessed  of  a  reason- 
able portion  of  information  and  skill, 
according  to  the  duties  they  undertake 
to  perform,  and  exercising  what  they 
so  possess  with  reasonable  care  and 
diligence  in  the  affairs  of  their  em- 
ployers, certainly  ought  not  to  be 
held  liable  for  errors  in  judgment, 
whether  in  matters  of  law  or  dis- 
cretion. Every  case,  therefore,  ought 
to  depend  upon  its  own  peculiar 
circumstances;  and  when  an  injury 
has  been  sustained  which  could  not 
have  arisen  except  from  the  want  of 
such  reasonable  care  and  diligence^ 
or  the  absence  of  the  employment  of 
either  on  the  part  of  the  attorney,  the 
law  holds  him  liable.  In  undertaking 
the  client's  business,  he  undertakes 
for  the  existence  and  for  the  due  em- 
ployment of  those  qualities,  and 
receives  the  price  of  them."  And 
see  Stephenson  v.  Rowand,  2  Dow 
&  CI.  119;  s.  P.,  Russell  V.  Palmer, 
2  Wils.  325  ;  Pitt  V.  Yalden,  4  Burr. 
2061 ;  Jones  v.  Lewis,  9  Dowl.  P.  C. 
143;  Hayne  z/.  Rhodes,  8  Q.  B.  342; 
Stannard  v.  Ullithorne,  10  Bing.  491 ; 
Walpole  V.  Carlisle,  32  Ind.  41 5  ;  Car- 
ter z/.  Tallcott,  2  How.  Pr.  N.  S.  352; 
Bowman  v.  Tallman,  2  Robt.  385. 
The  rule  stated  in  the  text,  quoted  and 
approved,  in  Gambert  v.  Hart  (44 
Cal.  542) ;  see  Watson  v.  Muirhead, 
57  Penn.  St.  161 ;  O'Barr  v.  Alex- 
ander, 37  Geo.  19s;  Stubbs  v.  Beene, 
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not  liable  upon  a  charge  of  ignorance  or  negligence  when 
he  accepts  as  a  correct  exposition  of  the  law  a  decision  of 
the  court  of  last  resort  of  his  own  state  f  but  this  must  be 
taken  with  the  proviso  that  the  case  in  which  the  decision 
relied  on  was  made  had  not  been  reversed  by  the  Federal 
Supreme  Court.^ 

§  560.  When  liable  for  gross  negligence  only.— Such  is 
the  general  rule ;  but,  as  each  case  is  to  be  decided  upon 
its  own  peculiar  facts,  it  is  not  difficult  to  conceive  a  case 
where  an  attorney  would  be  liable  only  for  gross  negligence. 
If  he,  at  the  outset,  frankly  acknowledges  to  his  client  his 
want  of  experience  or  skill  in  a  particular  department  of 
business,  or  if  the  client  becomes  aware  of  it  in  some  other 
way,  and,  notwithstanding,  entrusts  his  business  to  the 
attorney,  the  client  cannot  complain  of  the  latter's  want  of 
that  which  he  knew  never  existed.  It  might,  however, 
become  a  question  in  such  a  case,  how  far  the  attorney 
was  bound  to  consult  counsel,  and  whether  a  neglect  to  do 
so  did  not  amount  to  a  want  of  ordinary  care  and  pru- 
dence. 

§  561.  Liability  to  summary  jurisdiction  of  court.— Be- 
sides the  liability  of  attorneys  to  their  clients  for  negli- 
gence in  the  conduct  of  professional  business,  they  are,  as 
officers  of  the  courts  to  which  they  are  admitted  to  prac- 
tice, liable  to  the  summary  jurisdiction  of  the  courts  for 
any  want  of  good  faith  and  honesty  in  their  relations  with 
clients.^  The  question  of  negligence  will  not  in  general 
be  tried  on  motion,  but  only  questions  of  good  faith  and 
integrity.*    Proceeding  on  motion  against  an  attorney  for 

37  Ala.  627;  Hatch  v.  Fogerty,  33  N.  a  See  Weeks  on  Attorneys,  ■§§  77, 

Y.  Superior,  166;  Suydam  w.  Vance,  105.    This  subject  does  not  fall  within 

2  McLean,  99.  the  scope  of  this  treatise. 

'  Hastings  w.  Halleck,  13  Cal.  203.  «  Sharp  v.  Hawker,  3  Bing.  N.  C. 

^  Marsh  v.  Whitmore,   21    Wall.  66;  Brazier  i/.  Bryant,  2  Dowl.  P.  C. 

178.  See  21  Am.  Law  Rev.  252.  600;  In  re  Jones,  i   Chit.  651;   De 
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money  collected  is  no  bar  to  a  recovery  in  an  action  on 
the  case  for  his  negligence  in  the  suit.^  But  proceeding 
by  action  for  money  collected  is  a  waiver  of  the  right  to 
proceed  by  attachment.^ 

§  562.  Obligation  not  dependent  upon  compensation. — 
The  obligation  of  an  attorney  is  to  his  client  alone.  Thus 
where,  in  answer  to  a  casual  inquiry  by  a  stranger,  he  bona 
fide  gives  erroneous  information  as  to  the  contents  of  a 
deed,  he  is  not  responsible  to  the  inquirer.^  To  create  the 
obligation,  however,  it  is  not  necessary  that  there  should 
be  a  compensation  paid  or  to  be  paid.  An  attorney  may 
be  liable,  although  his  services  were  rendered  gratuitously.* 
But  an  attorney  acting  gratuitously  is  undoubtedly  liable 
only  for  gross  negligence.  An  attorney  who  takes  legal 
proceedings  in  the  name  of  another  without  authority  is 
of  course  liable  to  such  person,^  or  to  any  other  person 
who  is  immediately  prejudiced  thereby.® 

Woolfe  V.    ,   2  Chit.  68;  In  re  ^  Westaway  v.   Frost,  17  Law  J. 

Fenton,  3  Ad.  &  El.  404 ;  In  re  Aitkin,  [Q.  B.]  286 ;  Bradt  v.  Walton,  8  Johns. 

4  Barn.  &  Aid.  47.  298.     A  recovery  against  an  attorney 

1  Coopwood  V.  Baldwin,  25  Miss.  for  unreasonably  defending  an  action 

1 29.  wherein  he  appeared  without  authority, 

^  Cottrell  V.  Finlayson,  4  How.  Pr.  and  unskilfully  conducting  the  defense, 

242 ;    see    Bohanan    v.    Peterson,    9  was  sustained  in  O'Hara  v.  Brophy 

Wend.  503.  (24  How.  Pr.  379) ;    and  see  Bradt 

»  Fish  V.  Kelly,  17   C.  B.  N.  S.  v.  Walton,    8  Johns.  298 ;    Field  v. 

194.  Gibbs,  Pet.  C.  C.  155;  Munnikuyson 

*  Donaldson  v.  Haldane,  7  Clark  v.  Dorsett,  2  Harr.  &  Gill,  374;  Colt 

&  F.  762 ;  Stephens  v.  White,  2  Wash.  v.  Sheldon,  i   Tyler,  300 ;  Ellsworth 

203.    Cavillaud  w.  Yale,  3  Cal.  108,  to  v.  Campbell,  31  Barb.  134;  Hubbart 

the  contrary,  cannot  be  sustained.    As  v.    Phillips,    13  Mees.    &  W.    702; 

to  sufficiency  of  pleading,  see  Bourne  Hoskins  v.  Phillips,  16  Law  J.  [Q.  B.] 

V.  Diggles,  2  Chit.  311 ;  Whitehead  v.  339;  Dupen  v.  Keeling,  4  Car.  &  P. 

Greetham,    2   Bing.  464;    Eccles  v.  102. 

Stephenson,  3  Bibb,  517  ;  Burghart  v.  '  Andrews  v.  Hawley,  26  Law  J. 

Gardner,  3  Barb.  64.     The    plaintifl  [Exch.]323;  see  Cotterell  v.  Jones,  1 1 

may  frame   his   action   in  assumpsit  C.  B.  713.    It  has  been  laid  down  as 

or  case  for  the  breach  of  duty  (2  Chit.  a  general  rule,  that  a  special  authority 

PI-    373 )     Church  v.   Mumford,    1 1  must  be  shown  to  institute  a  suit, 

Johns.  479  ;  Stimpson  v.  Spragiie,  6  though  a  general  authority  is  sufficient 

Maine,  470).  to  defend    one.       Thus,  where  one 
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§  563.  Retainer  implies  professional  employment  merely.— 
Under  a  general  retainer,  in  the  absence  of  a  special  agree- 
ment, an  attorney  is  not  bound  to  take  any  steps  in  his 
client's  business  not  implied  by  his  profession.  Under  a 
general  employment  to  collect  a  note  placed  in  his  hands 
before  maturity,  it  has  been  held  that  an  attorney 
is  not  bound  to  demand  payment  from  the  maker  and 
give  notice  to  the  indorser :  it  not  being  an  undertaking 
implied  by  his  profession.^  But  an  attorney  who  is  re- 
tained to  do  a  particular  act,  and  is  directed  at  the  same 
time  to  do  whatever  is  needful  in  the  matter,  is  bound  to 
take  such  steps  as  have  immediate  relation  to  the  act  for 
which  he  is  specially  retained.^ 

§  564.  Advice  of  counsel,  how  far  a  protection  to  an 
attorney.— In  England,  where  the  duty  of  advising  on 
points  of  law  is  more  particularly  within  the  province  of 
barristers,  it  has  been  held  to  be  the  duty  of  the  attorney  to 
submit  to  the  opinion  of  counsel  all  mere  questions  of  law,* 

acting  under  a  general  retainer  as  so-  reasonable  doubts  of  the  expediency 

licitor  undertook  to  defend  an  action  of  instituting  proceedings,  and  exer- 

brought  against  his  client  upon   cer-  cised  reasonable   diligence   and  skill, 

tain   promissory   notes,  and  filed   an  he  is  not  liable  for  a  failure  to  institute 

equity  bill  to  restrain  proceedings  in  such  proceedings.     It  is  not  his  duty 

that  suit,  the  bill  was  ordered  to  be  to   look  up   property   of    the   debtor 

dismissed,   with  costs  to  be  paid  by  fraudulently   disposed  of,  nor  to  in- 

the   solicitor,   as    having    been   filed  stitute  collateral  proceedings  with  ref- 

without  authority  (Wright  v.  Castle,  erence  to   such   property,    unless   he 

3  Meriv.  12).      On   the  retainer  of  a  has  contracted  so  to  do  it  (Morgan  v. 

client  since  deceased,  an  attorney  has  Giddings,  [Tex.]  i  S.  W.  Rep.  369). 
no  right  to  act  for  such  client's  per-  '  Where,  therefore,  an  attorney  for 

sonal  representatives  (Wood  v.  Hop-  the  plaintiff  was  advised  by   counsel 

kins,  2  Pennington,  689 ;  Campbell  v.  that  certain  proofs  were  unnecessary, 

Kincaid,  3  Monr.  68).  and  in  consequence  of  their  non-pro- 

»  Odlin  V.  Stetson,  17  Maine,  244.  duction,  the  plaintiff  was  non-suited, 

^  Dawson   v.  Lawley,  4  Esp.  65.  the    attorney    was     held    not    liable 

An  attorney  who  is  given  full  discre-  (Godefroy  v.   Dalton,  6   Bing.   460). 

tion  in  the  collection  of  claims  is  not  But  in  matters  peculiarly  within  the 

liable  for  loss  when  the  course  he  pur-  province  of  an  attorney,  and  a  knowl- 

sued  failed,  unless  he  made  a  mistake  edge  of  which  the  law  will   presume 

which  showed  ignorance  of  plain  and  him   to  possess,  the  attorney  cannot 

obvious  principles  of  law.     If  he  had  shift   his  responsibility  by  consulting 
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the  forms  of  pleadings/  the  kind  of  evidence  to  be  ad- 
duced, etc. ;  and  where,  without  consulting  counsel,  an 
attorney  undertakes  to  determine  questions  of  law.  and 
to  act  upon  his  own  opinion,  he  will  be  answerable  for  the 
consequences  of  any  error  he  may  commit ;  ^  while  the 
assistance  of  counsel  will  generally  protect  the  attorney 
from  liability.®  In  general,  in  this  country,  an  attorney  is 
not  relieved  from  responsibility  by  his  own  employment 
of  other  counsel;*  though  the  employment  of  counsel, 
and  the  following  of  his  advice,  ought,  we  think,  to  have 
weight  on  the  question  of  the  exercise  of  a  proper  degree 
of  prudence  by  the  attorney.  If  counsel  is  employed  by 
the  client  himself,  or  by  the  attorney  with  the  knowledge 
and  acquiescence  of  the  client,  it  would  seem  reasonable 
that  the  advice  of  such  counsel  should  be  taken  into  con- 
sideration, at  least  on  the  question  of  damages. 

§  565.  Negligence  a  question  for  the  jury. — The  question 
of  negligence,  whether  it  consists  in  improper  conduct,  or 
in  mistake  as  to  the  law,  is  one  of  fact  for  the  jury  to  de- 
termine under  proper  directions  by  the  court.^     But  in  a 

counsel  (lb.).  See  Goodman  z/.  Walker,  his  client  fees  of  counsel  associated 

30  Ala.  482.  with  him,  without  proving  the  client's 

*  See  Manning  v.  Wilkin,  12  Law  request  to  employ  counsel,  or  the  pay- 
Times,  249.  ment  by  him  of  such  fees   with   the 

2  See  Hart  v.  Frame,  6  Clark   &  client's  sanction  (Cook  v.  Ritter,  4  E. 

F.    193;     Stevenson    v.    Rowand,   2  D.  Smith,  253;  Matter  of  Bleakley,  5 

Dow  &  C.  104,  119.  Paige,  311). 

8  Although  relief  may  be  given  at  "  Reece  v.  Righy,  4  Bam.  &  Aid. 

the  suit  of  a  client  against  his  solicitor  202  ;    Hogg  v.   Martin,  Riley  [Law], 

for  loss  sustained  by  gross  negligence,  156;  Parker  v.  Rolls,  14  C.  B.   691; 

yet  where  the  loss  was  in  respect  of  a  Pennington   v.    Yell,    11    Ark.    212. 

matter  of   conduct  as   to  which   the  In  Hunter  v.  Caldwell  (10  Q.  B.  69, 

advice  of   the  solicitor  was   founded  82),  Lord  Denmansaid:  "It  was  the 

upon  opinions  of  competent  surveyors,  province  of  the  judge  to  inform  the 

and  these  opinions  submitted  to  the  jury  for  what   species  or  degree   of 

judgment  of  the  client,  the  court  dis-  neghgence  an  attorney  was  properly 

missed  the  bill   (Chapman  v.   Chap-  answerable,    and    what   duty  in  the 

man,  L.  R.,  9  Eq.  276).  case  before  them  was  cast  upon  him, 

*  Smallwood  v.  Norton,  20  Maine,  either  by  the  statute  or  the  practice 
83.     An  attorney  cannot  recover  of  of  the  courts ;  but,  having  done  this. 
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case  where  the  facts  are  undisputed,  the  court  can  deter- 
mine as  matter  of  law  whether,  in  view  of  authorities 
attainable  by  proper  research,  any  doubt  in  regard  to  the 
law  is  reasonable.^ 

§566.  Burden  of  proof.— The  plaintiff,  in  an  action 
against  his  attorney,  has  the  burden  of  proving  negligence 
and  actual  damage  resulting  therefrom.*^  But  an  attorney 
who  is  employed  to  defend  a  cause,  and  does  nothing,  is 
bound  to  justify  his  conduct  by  showing,  if  he  can,  that 
there  was  no  defense  to  the  action  ;^  and  if,  in  the  conduct 
of  a  cause,  diligence  would  have  been  ineffectual,  it  is  for 
him  to  show  it* 

§  567.  Negligence  in  instituting  proceedings. — The  in- 
stances of  actionable  negligence  on  the  part  of  attorneys 
which  the  cases  contain  are  mostly  those  relating  to  the 
institution  of  suits,  their  subsequent  prosecution  or  defense 


it  was  right  to  leave  to  them  to  say,  show  that  he  was  in  some  way  injured 

considering  all  the  circumstances,  and  by  his  attorney's  negligence ;  nominal 

the    evidence    of    the    practitioners,  damages  were  not  recoverable.     Both 

whether,  in  the  first  place,  the  attor-  negligence  and  damages  must  be  al- 

ney  had  performed  his  duty,  and  in  leged  and  proved  in  an  action  against 

the  second,  in  case  of  non-perform-  an  attorney  for  failing  to  act  promptly 

ance,  whether  the  neglect  was  of  that  in  the  collection  of  claims  entrusted  to 

sort  or  degree  which  was  venial  or  him     (Bruce  v.  Baxter,  7  Lea,  477). 

culpable  in  the  sense  of  not  sustaining  A  cUent  resisting  the  pa)m:ient  of  his 

or    sustaining    the    action."       S.   P.,  attorney's  bill   upon    the   ground   of 

Rhines  v.  Evans,  66  Penn.  St.  192.  negligence,  must  establish  such  neg- 

1  Bowman  v.  Tallman,  2  Robert-  ligence  affirmatively,  and  want  of  suc- 
son,  385  ;  Gambert  v.  Hart,  44  Cal.  cess  in  a  law  suit  is  not  prima  facie 
542.  It  is  proper  for  the  court,  where  evidence  of  negligence  (Seymour  v. 
the  question  of  negligence  arose  in  the  Cagger,  13  Hun,  29).  s.  P.,  O'Donohoe 
misconstruction  of   a   statute,  to   ex-  v.  Whitty,  2  Ontario  R.  424. 

press  to  the  jury  an  opinion  that  the  '  Godefroy  v.  Jay,    7  Bing.  413; 

interpretation  of  the  statute  in  ques-  Swannell  v.  Ellis,  i  Id.  347. 
tion  was  doubtful  (Bulmer  v.  Gilman,  *  Bourne  v.  Diggles,  2  Chit.   311. 

4  Man.  &  G.  108,  123).  S.  P.,  Brock  v.  Barnes,  40  Barb,  521 ; 

2  In  Harter  w.  Morris  (18  Ohio  St.  Howell  v.  Ransom,  11  Paige,  538; 
492),  it  was  held  that  the  client  must  Jennings  v.  McConnel,  17  111.  148. 
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to  trial  and  judgment,  and  to  settlement  and  compromise 
after  judgment.  In  regard  to  the  institution  of  legal  pro- 
ceedings, it  has  been  held  to  be  actionable  negligence  for 
an  attorney  to  bring  his  action  in  a  court  which  has  clearly 
no  jurisdiction,^  or  to  lay  the  venue  in  the  wrong  county,* 
or  to  proceed  on  the  wrong  section  of  a  statute  which  gives 
the  remedy;^  but  negligence  cannot  be  imputed  to  an 
attorney  simply  because  the  statutory  proceeding  taken  by 
him  was  in  law  ineffectual  to  accomplish  the  purpose  for 
which  he  was  retained,  or  was  made  so  by  the  decision  of 
the  court.*  It  is  negligence  to  prosecute  too  soon,  as 
where  an  action  was  brought  on  a  note  on  the  last  day  of 
grace,®  or  before  all  the  requisite  notices  and  other  pre- 
liminaries have  been  disposed  of,^  or  before  the  facts  have 
been  sufficiently  investigated  to  ascertain  whether  there  is 


1  Williams  v.  Gibbs,  5  Ad.  &  El. 
208.  So  it  seems  that  an  attorney  is 
bound  to  take  that  course  in  the  pros- 
ecution of  a  suit  which  will  entail  the 
least  costs  in  case  of  defeat,  and  to 
that  end  to  bring  his  suit,  when  pos- 
sible, in  an  inferior,  rather  than  a  su- 
perior court,  unless  his  client,  with  a 
knowledge  of  consequences,  instructs 
him  otherwise;  and  in  an  action  for 
unnecessarily  and  improperly  suing  in 
a  superior  court,  the  attorney's  li- 
ability will  depend  upon  whether,  from 
his  client's  instructions,  he  might  rea- 
sonably suppose  that  he  would  re- 
cover, and  desired  to  sue  for  a  sum 
which  would  carry  costs,  or  that,  from 
the  circumstances  and  the  nature  of 
the  question,  a  judge  would  certify 
for  costs ;  and  if  he  might  reasonably 
so  have  supposed,  he  will  not  be  li- 
able, even  though  his  client,  failing  to 
recover  in  the  superior  court,  became 
subject  to  the  costs  of  suit  in  that 
court   (Lee  v.  Dixon,  3  Fost.  &  F. 

744). 

2  Kemp  V.  Burt,  4  Bam.  &  Ad.  424. 


5  Hart  V.  Frame,  6  Clark  &  F. 
193.  In  that  case,  certain  masters 
employed  an  attorney  to  take  proceed- 
ings against  their  apprentices  for  mis- 
conduct, and  the  attorney  specifically 
proceeded  on  the  section  of  the  statute 
which  related  to  servants,  and  not  to 
apprentices.  It  was  held  that  this  was 
an  instance  of  such  want  of  skill  or 
diligence  as  to  render  the  attorney 
liable  to  repay  to  his  clients  the  dam- 
ages and  costs  occasioned  by  his 
error.  And  the  fact  that  the  magistrate 
proceeded  in  the  first  instance  to  con- 
vict on  the  wrong  section  furnished 
no  excuse  to  the  attorney  for  founding 
his  proceedings  upon  it. 

*  Bowman  v.  Tallman,  2  Robert- 
son, 385. 

^  Hopping  ^/.  Quin,  12  Wend.  517. 

"  Long  V.  Orsi,  18  C.  B.  610.  In 
that  case  the  negligence  consisted  in 
not  seeing  that  a  foreign  bill  of  ex- 
change, on  which  the  action  was 
brought,  was  not  duly  indorsed  (see 
Hunter  v.  Caldwell,  10  Q.  B.  69). 
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a  right  of  action.^  On  the  other  hand,  if  the  attorney  de- 
lays to  commence  an  action,  and  in  the  meantime  the 
statute  of  limitations  bars  the  claim,*  or  the  debtor  be- 
comes insolvent,  and  the  debt  is  lost,  he  is  liable  to  his 
client*  An  attorney  is  likewise  liable  for  negligence  in 
the  preparation  of  a  writ,  affidavit  or  pleading,  whereby  his 
client  sustains  a  loss;*  and  so, also, for  omitting  to  sue  one 
of  the  parties  to  a  note  placed  in  his  hands  for  collection.® 

§  568.  Obligation  to  proceed  in  the  cause.— Where,  how- 
ever, the  expediency  of  taking  proceedings  is  doubtful,  the 


1  Thwaites  v.  Mackerson,  3  Carr. 
&  P.  341 ;  Gill  V.  Lougher,  i  Cr.  &  J. 
170;  De  Montmorency  ^z.  Devereux,  7 
Clark  &  F.  188. 

2  Stevens  v.  Walker,  55  111.  151. 

^  Smedes  v.  Elmendorf,  3  Johns. 
185.  In  that  case  the  defendant,  an 
attorney,  gave  a  receipt  for  a  note, 
without  expressing  the  purpose  for 
which  he  received  it.  It  was  held  that 
the  presumption  was  that  he  received 
it  to  be  collected,  and  that  this  pre- 
sumption, confirmed  also  by  other  cir- 
cumstances, was  sufficient  evidence  to 
support  an  action  against  him  by  the 
payee  of  the  note,  for  his  neglect  to 
sue  the  maker,  who  afterward  became 
insolvent.  In  Bougher  v.  Scobey  (23 
Ind.  583)  it  was  held  that  an  attorney 
can  only  be  held  liable  for  the  value  of 
notes  placed  in  his  hands  for  collection, 
upon  an  averment  of  negligence  in  the 
collection  of  the  notes,  whereby  the 
owners  thereof  have  been  placed  in  a 
condition  rendering  it  more  difficult  to 
secure  their  money.  Such  relief  is 
never  granted  upon  a  simple  failure  to 
account  on  demand.  See  Wilson  v. 
Coffin,  2  Cush.  316;  Varnum  v.  Mar- 
tin, 15  Pick.  440;  Dearborn  v.  Dear- 
born, 15  Mass.  315;  Pickett  v.  Pear- 
sons, 17  Verm.  470 ;  Suydam  v.  Vance, 
2  McLean,  99;   Braine   v.   Spalding, 


52  Penn.  St.  247;  Wakeman  v.  Gow- 
dy,  10  Bosw.  208. 

*  Varnum  v.  Martin,  1 5  Pick.  440 
[omitting  in  a  writ  necessary  words, 
e.  g.,  counting  for  $12,  instead  of 
$1,200].  "It  may  not  be  the  strict 
professional  duty  of  an  attorney  to 
prepare  or  supervise  the  preparation 
of  an  affidavit  for  an  attachment  or  a 
writ  of  attachment;  but  if  he  does 
undertake  to  do  so,  and  does  it  so 
negligently  or  unskillfuUy  that  his 
client  in  the  progress  of  the  cause 
suffers  an  injury  by  reason  of  such 
want  of  care  and  skill,  the  attorney  is 
liable  to  an  action"  (per  Phelan,  J., 
Walker  v.  Goodman,  21  Ala.  647). 

'  Wilcox  V.  Plummer,  4  Pet.  172. 
But  in  such  a  case  it  is  a  good  defense 
that  he  sued  one  of  the  makers  of  the 
note  in  due  course  of  law,  and  recov- 
ered a  judgment  which  bound  suf- 
ficient property  to  pay  the  debt,  and 
that  the  plaintiff,  by  his  own  act,  sur- 
rendered and  vacated  the  judgment 
(Ransom  v.  Cothran,  6  Smedes  &  M. 
167).  Uniting  in  one  suit,  and  taking 
a  single  judgment  for  several  debts, 
some  of  which  were  secured  by  mort- 
gage and  some  not,  held  not  action- 
able negligence  (Williams  v.  Reed,  3 
Mason,  405). 
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attorney  is  justified  in  not  prosecuting,  unless  specially  di- 
rected to  do  so  by  his  client.^  If  he  disobeys  the  lawful 
instructions  of  his  client,  and  a  loss  ensues,  he  is  respon- 
sible,^ notwithstanding  he  may  have  acted  in  good  faith, 
and  done  what  he  honestly  supposed  to  be  for  the  interests 
of  his  client*  But  he  is  not  bound  to  proceed  unless  his 
fees  are  tendered  or  secured  to  him,  if  he  makes  that 
request,*  and  gives  his  client  reasonable  notice  of  his  in- 
tention to  abandon  the  cause.® 

§  569.  Conduct  of  cause  before  trial. — Having  instituted 
proceedings,  the  attorney  is  bound  to  prosecute  them  with 
diligence.®  He  will  be  liable  for  improperly  dismissing 
his  client's  suit ;  ^  but  a  nonsuit  against  a  client  is  not,  per 


'  Crooker  v.  Hutchinson,  2  Chipm. 
117;  Lawrence  v.  Potts,  6  Carr.  &  P. 
428. 

2  Gilbert  v.  Williams,  8  Mass.  51 ; 
Spangler  v.  Sellers,  5  Fed.  Rep.  882. 

»  Cox  V.  Livingston,  2  Watts  & 
S.  103  ;  Oldham  v.  Sparks,  28  Tex. 
425. 

*  Gleason  v.  Clark,  9  Cow.  57 ; 
Castro  V.  Bennet,  2  Johns.  296 ;  Row- 
son  V.  Earle,  Mood.  &  M.  538 ;  Wads- 
worth  V.  Marshall,  2  Cr.  &  J.  665. 

'  In  Mordecai  v.  Solomon  (Sayer, 
172),  the  court  said  that  when  an  at- 
torney has  commenced  a  suit  upon 
the  credit  of  his  client,  he  ought  to 
proceed  in  it,  although  the  client  does 
not  bring  him  money  every  time  he 
applies  for  it.  In  Cresswell  v.  Byron 
(14  Ves.  Jr.  272),  Lord  Eldon  said: 
"The  Court  of  Common  Pleas,  when 
I  was  there,  held  that  an  attorney, 
having  quitted  his  client  before  trial, 
could  not  bring  an  action  for  his  bill." 
An  attorney  gave  notice  to  his  client 
on  the  Saturday  before  commission 
day  (which  was  on  the  following 
Thursday)  that  he  would  not  deliver 
briefs  unless  he  was  furnished  with 


funds  for  counsel's  fees.  The  money 
not  being  furnished,  counsel  was  not 
instructed,  and  a  verdict  passed  against 
the  client.  In  an  action  against  the 
attorney  for  negligence,  it  was  held 
that  the  jury  were  properly  directed 
to  find  for  plaintiff  if  they  thought 
defendant  had  not  given  reasonable 
notice  to  the  client  of  his  intention  to 
abandon  the  cause.  The  verdict  was 
for  plaintiff  (Hoby  v.  Built,  3  Barn.  & 
Ad.  350).  And  see  Harris  v.  Osbourn, 
4  Tyrwh.  445;  S.  C,  2  Cr.  &  M.  629; 
Anon.,  I  Sid.  31,  pi.  8;  Love  v.  Hall, 
3  Yerg.  408 ;  Van  Sandau  v.  Browne, 
9  Bing.  402;  Heslop  v.  Metcalfe.  8 
Sim.  622. 

«  Fitch  V.  Scott,  3  How.  [Miss.] 
314;  Ridley  v.  Tiplady,  20  Beav.  44; 
Frankland  v.  Cole,  2  Cr.  &  J.  590. 

'  Evans  v.  Watrous,  2  Porter,  205. 
In  England  it  is  clearly  established 
that  a  counsel  may,  in  his  discretion, 
consent  to  a  nonsuit  (Lynch  v.  Cowell, 
12  Law  Times,  N.  S.  548;  Chown  v. 
Parrot,  14  C.  B.  N.  S.  74;  Swinfen 
V.  Chelmsford,  5  Hurlst.  &  N.  890; 
Swinfen  v.  Swinfen,  i  C.  B.  N.  S. 
364,  400;  see  post,  %  571). 
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se,  an  evidence  of  negligence.^  The  defendant's  attorney 
is  liable  for  allowing  a  judgment  to  go  by  default  without 
his  client's  consent;^  but  he  is  not  liable  for  omitting  to 
defend,  if  he  has  not  been  instructed  in  the  defense.*  He 
will  not  be  liable  for  neglect  to  file  a  plea,  when  instructed 
to  do  so  merely  for  delay;*  and  will  be  liable  only  for 
nominal  damages,  at  least,  if  he  can  show  that  the  defense 
he  was  employed  to  make  was  not  a  good  one.® 

§  570.  Obligation  to  take  collateral  proceedings. — An  at- 
torney who  neglects  to  take  proper  precautions  consequent 
upon  a  material  fact  affecting  his  client's  interests  in  a 
business  pending,  such,  for  example,  as  the  death,  marriage, 
or  insolvency  of  a  party,  express  notice  of  which  is 
brought  home  to  him,  seems  clearly  guilty  of  negligence.* 
It  is  the  attorney's  duty  to  set  aside  irregular  proceedings 
prejudicial  to  his  client.'^  And  it  is  held  that,  being  charged 
with  the  collection  of  a  demand,  he  is  bound  to  defend  a 
replevin  suit  brought  to  obtain  the  possession  of  a  debtor's 
property  which  he  had  caused  to  be  attached,  and  is  re- 


^  Gleason   v.  Clark,  9  Cow.   57;  i  Wend.  108;  Gilbert  v.  Williams,  8 

see  Gaillard  v.  Smart,  6  Id.  385.  Mass.  51. 

2  Godefroy  v.   Jay,  7  Bing.  413;  =  Grayson  v.  Wilkinson,  S  Smedes 

see  People  v.  Lamborn,  i  Scam.  123.  &  M.  268.     It  has  been  held  that  to 

In  an  action  for  services  in  prosecuting  make  an  attorney  liable  for  not  setting 

a  suit,  defendant  may  set  up  a  counter-  up  in  defense  facts  communicated  to 

claim  for  loss  arising  from  the  attor-  him  by  his  client,  the  facts  must  be 

nay's  negligence  in  allowing  the  vacat-  proved,   or  it  must  appear  that  they 

ing  of  his  attachment  upon  motion  by  could  have  been  proved  (Hastings  v. 

default,  it  appearing  that  the  execu-  Halleck,  13  Cal.  203).     A  plaintiff's 

tion  issued  upon  the  judgment  recov-  attorney  is  not  liable  for  negligence  in 

ered  in  the  action  was  returned  un-  conducting  a  suit  against  excise  offi- 

satisfied   (Whitelegge  v.  De  Witt,  12  cers  for  a  seizure,  if  it  appears  that 

Daly,  319).  such  seizure  was  lawful  (Aitcheson  v. 

'  Benton  v.  Craig,  2  Mo.  198;  Sal-  Madock,  Peake,  162). 

isbury  v.  Gourgas,  10  Mete.  442.  '  Stannard  v.  UUithorne,  10  Bing. 

*  Johnsons/.  Alston,  i  Camp.  176;  491;   4  Moore  &  S.  359;  Jacaud  v. 

Pierce  v.  Blake,  2  Salk.  515;  see  Vin-  French,  12  East,  317. 

cent  V.  Groome,  i  Chitty,  182;  Anon.,  '  Godefroy  v.  Jay,  7  Bing.  413. 
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sponsible  for  negligence  in  the  defense.^  So  it  is  his  duty 
to  see  that  the  recognizances  entered  into  by  a  receiver  in 
the  action,  are  in  proper  form,^  and  to  sue  out  proper  pro- 
cess against  bail,^  or  against  an  officer  taking  insufficient 
bail,  or  not  delivering  over  the  bail  bond.* 

§  571.  Conduct  of  the  trial. — As  to  the  conduct  of  the 
trial,  it  is  an  attorney's  duty  to  have  the  requisite  witnesses 
in  court,®  and  to  attend  the  trial  at  the  time  appointed  * 
and  at  any  stage  of  the  cause  where  his  presence  may  be 
requisite.'  But  an  attorney  is  not  answerable  for  the  ab- 
sence, neglect,  or  want  of  attention  of  the  counsel  he  has 
retained.^  Negligence  may  consist  in  unskillfuUy  admin- 
istering interrogatories  for  examination  in  chief  of  an 
adverse  witness  already  examined  on  the  other  side.* 
Counsel  may  waive  objections  to  evidence,  and  stipulate 
for  the  admission  of  facts  on  the  trial.^"  It  is  well  settled 
in  England,  that  a  counsel  may  consent  to  a  nonsuit,  or 

*  Smallwood  v.  Norton,  20  Maine,  '  Nash  v.  Swinburne,  3  Man.  & 
83.  And  in  such  a  suit  it  is  not  com-  G.  630  ;  De  Roufigny  v.  Peale,  3 
petent  for  him  to  show,  in  reduction  Taunt.  484 ;  see  Dax  v.  Ward,  i  Stark, 
of  damages,  that  the  plaintiff  in  re-  409. 

plevin  was  the  real  owner  of  the  prop-  '  Dauntley  v.  Hyde,  6  Jur.  133: 

erty  (lb.).  or  before   an   arbitrator   in   case  of 

2  Simmons  v.  Rose,  31  Beav.  i.  reference  (.Swannell  v.  Ellis,  i  Bing. 

In  that  case,  a  solicitor  represented  to  347  ;    Aitcheson,  v.  Madock,   Peake, 

the  court  that  a  receiver  then  appoint-  163), 

ed  had  entered  into  the  usual  recog-  s  Birkbeck  v.  Stafford,  14  Abb.  Pr. 

nizances,  which  was  not,  in  fact,  true ;  285;  Power  v.    Kent,    i    Cow.   2ii; 

the  solicitor  was  held  liable  to  the  de-  Whitney  v.  Merchants  Ex.  Co.,   104 

fendant  for  his  loss  in  consequence  of  Mass.  152;  Morgan  v.  Roberts,  38  111. 

the  receiver's  liability  being  only  in  65 ;  Floyd  v.  Nangle,  3  Atk.  568 ;  Nor- 

the  nature  of  a  simple  contract  debt.  ton  v.  Cooper,  3  Sm.  &  Giff.  375 ;  Bick- 

°  Dearborn  v.  Dearborn,  15  Mass.  ford  v.  Darcy,  L.  R.  i  Ex.  554.     See 

316,  also  Lowry  v.  Guilford,  5  Carr.  &  P. 

*  Simmons  v.  Bradford,  15  Mass.  234. 

82 ;  Crooker  v.  Hutchinson,  i  Verm.  "  See  Stokes  v.  Trumper,  2  Kay  & 

73.  J-  232- 

6  Reece  v.  Righy,  4  Barn.  &  Aid.  ^ "  Alton   v.   Gilmanton,  2  N.  H. 

202 ;  see  Price  v.  Bullen,  3  Law  J.  [K.  520;  Talbot  v.  McGee,  4  T.  B.  Monr. 

B.]  39.  375- 
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withdraw  a  juror,  at  the  trial,  if  the  interests  of  the  client 
seem  to  require  that  course.^ 

§  572.  Proceedings  after  trial.— A  retainer  to  an  attorney 
to  prosecute  a  suit  authorizes  him  to  conduct  it  to  final 
judgment  and  execution.^  He  will  be  liable,  therefore,  for 
not  duly  entering  up  judgment,^  or  entering  an  irregular 
judgment,*  or  for  not  charging  the  defendant  in  execution,® 


^  Swinfen  v.  Chelmsford,  5  Hurlst. 
&  N.  890;  Swinfen  v.  Swinfen,  I  C.  B. 
N.  S.  364,  400.  But  in  the  last  case, 
Crowder,  J.,  said:  "But  I  am  not 
aware  that  any  counsel  engaged  in 
making  terms  ever  supposed  for  a 
moment  that  his  opponent  had  power 
to  bind  his  client  without  express  in- 
struction. Each  acts  upon  the  as- 
sumption that  his  adversary  has  his 
client's  special  authority  to  enter  into 
the  arrangement,  which  otherwise 
could  not  be  concluded.  If,  therefore, 
in  any  such  case,  a  counsel,  under  a 
misapprehension  of  his  client's  in- 
structions, and  believing  himself  to 
have  authority,  acts  in  fact  without  it, 
he  cannot,  in  my  opinion,  bind  his 
client." 

2  Brackenbury  v.  Pell,  12  East, 
588  (per  Lord  EUenborough) ;  Law- 
rence V.  Harrison,  Styles,  426. 

'  Flower   v.    Bolingbroke,    i    Str. 

639- 

*  In  Von  Wallhoflfen  v.  Newcombe 
(10  Hun,  236),  plaintiff  employed  de- 
fendants to  procure  a  divorce  for  her, 
and  agreed  to  and  did  pay,  at  once,  a 
sum  to  defray  expenses  to  be  incurred 
by  them  in  ascertaining  facts  upon 
which  to  frame  a  complaint,  and  agreed 
to  pay  a  further  sum  in  case  the  divorce 
was  obtained  in  three  months  from 
the  date  of  the  agreement.  An  order 
was  procured  in  the  action  for  the 
service  of  the  summons  by  publica- 
tion, on  the  ground  of  the  non  resi- 


dence of  the  plaintiff's  husband.  A 
final  decree  for  divorce  having  been 
entered,  plaintiff  paid  to  the  defend- 
ants the  sum  agreed  on,  and  some  few 
weeks  thereafter  remarried.  Shortly 
afterwards  the  husband  applied  to 
have  the  divorce  vacated,  and  an  order 
was  made  allowing  him  to  come  in 
and  defend  the  action,  on  account  of 
irregularities  committed  by  the  de- 
fendants, in  obtaining  the  judgment 
before  the  time  for  defendant  to  ap- 
pear and  answer  had  expired.  In  this 
action,  brought  by  the  plaintiff  to  re- 
cover the  moneys  paid  under  the 
agreement,  and  damages  for  malprac- 
tice. Held,  that  as  plaintiff  had  paid 
the  money  in  ignorance  of  the  fact 
that  the  judgment  had  been  irregularly 
obtained,  she  was  entitled  to  recover 
the  same ;  and,  as  the  judgment  had 
been  opened  on  account  of  the  ignor- 
ance and  negligence  of  the  defendants, 
she  was  also  entitled  to  recover  the 
damages  sustained  by  Her  in  conse- 
quence thereof. 

5  Russell  V.  Palmer,  2  Wils.  325; 
Russell  V.  Stewart,  3  Burr.  1787;  Pitt 
V.  Yalden,  4  Id.  2060;  Lee  v.  Ayrton, 
Peake,  119.  Where  a  judgment-debt- 
or, not  having  been  charged  in  execu- 
tion, was  improperly  superseded  (the 
two  terms  allowed  by  the  rule  of  court 
not  having  expired),  the  attorney  was 
held  not  liable  as  for  negligence  in  not 
issuing  execution  (Laidler  v.  Elliott,  3 
Bam.  &  Cr.  738).     An  attorney  is  not 
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if  it  is  for  the  benefit  of  his  client  to  do  so/  or  for  not 
seasonably  suing  out  scire  facias  against  bail,^  or  for 
delaying  to  deliver  an  execution  to  the  officer,  whereby 
the  right  to  issue  an  attachment  is  lost.^  An  attorney  is 
liable  for  not  giving  notice  of  the  putting  in  of  bail  that 
proves  insufficient,  the  debtor  having  absconded  and  the 
debt  being  lost.*  Although  an  attorney  is  not  bound  to 
move  for  a  new  trial  upon  a  point  of  law,*  nor  to  institute 
new  collateral  suits  without  special  instructions,®  yet  if,  in 
undertaking  to  obtain  a  new  trial  to  which  his  client  is  en- 
titled, he  conducts  the  proceedings  so  negligently  that  the 
order  granting  the  same  is  reversed  on  appeal,  he  is  liable 
for  the  loss  sustained  thereby.'^    The  providing  of  an  under- 


bound  to  attend  personally  to  the  levy 
of  an  execution  (Williams  v.  Reed,  3 
Mason,  405),  nor  to  search  for  prop- 
erty (Pennington  v.  Yell,  6  Eng. 
[Ark.J  212;  Ray  v.  Birdseye,  5  Denio, 
619;  affirming  s.  C,  4  Hill,  158). 

^  To  maintain  an  action  for  negli- 
gence against  an  attorney  for  not  issu- 
ing an  execution  on  verdict  obtained 
for  his  client,  he  deeming  it  not  desir- 
able to  do  so,  there  must  be  some  evi- 
dence that  it  was  desirable  or  for  the 
benefit  of  plaintiff  to  do  so ;  or  that  he 
did  not  make  due  inquiry  whether  the 
debtor  could  pay.  In  such  a  case,  the 
attorney  is  liable  for  the  amount,  if 
any,  which  the  jury  think  execution 
would  have  realized  for  his  client 
(Harrington  v.  Binns,  3  Fost.  &  F. 
942).  If  he  doubts  the  expediency  of 
further  proceeding,  he  should  give 
notice  to  his  client,  and  request  spe- 
cific instructions  (Dearborn  v.  Dear- 
bom,  15  Mass.  316;. 

2  Dearborn  v.  Dearborn,  1 5  Mass. 
316;  Crookerz/.  Hutchinson,  i  Verm. 
73;  see  Simmons  v.  Bradford,  15 
Mass.  82.     It  is  said  that  when  an  at- 


torney undertakes  the  collection  of  a 
debt,  it  becomes  his  duty  to  sue  out 
all  processes,  both  mesne  and  final, 
necessary  to  effect  that  object;  and 
not  only  the  first  execution,  but  all 
such  as  may  become  necessary.  He  is 
bound  also  to  pursue  bail,  and  those 
who  may  have  become  bound  with  the 
defendant  in  the  progress  of  the  suit, 
either  before  or  after  judgment.  But 
he  is  not  bound  to  institute  new  collat- 
eral suits  without  special  instructions, 
such  as  actions  against  the  sheriff  for 
a  failure  of  his  duty  (Pennington  v. 
Yell,  6  Eng.  [Ark.J  212). 

^  Phillips  V.  Bridge,  1 1  Mass.  246. 
And  see  Pitt  v.  Yalden,  4  Burr.  2060 ; 
Russell  V.  Palmer,  2  Wils.  325. 

*  McWilliams  v.  Hopkins,  4  Rawle, 
382.  And  see  Simmons  v.  Bradford, 
15  Mass.  82. 

'  Hastings  v.  Halleck,  13  Cal. 
203. 

«  Pennington  v.  Yell,  11  Ark.  212. 
But  see  Smallwood  v.  Norton,  20 
Maine,  83. 

'  Drais  v.  Hogan,  50  Cal.  121. 
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taking  on  appeal  is  not  a  professional  duty  which  an  at- 
torney owes  to  his  client.^ 

§  573-  Compromising  suit  in  judgment.— In  England,  it 
has  been  held  that  the  defendant's  attorney  is  not  guilty 
of  actionable  negligence  in  compromising  without  his 
client's  consent,  provided  he  acts  in  good  faith  and  with 
reasonable  care  and  skill,  and  the  compromise  is  for  the 
benefit  of  his  client,  and  is  not  made  in  defiance  of  his 
express  prohibition.^  In  this  country  the  powers  of  an 
attorney  are  more  restricted.  Without  special  authority 
from  his  client,  he  cannot  settle  a  suit  so  as  to  conclude  his 
client  in  relation  to  the  subject  in  litigation ;  ^  and  he  acts 
at  his  peril  in  waiving  a  judgment  in  favor  of  his  client.* 
It  is  well  settled  that  an  attorney  who  has  prosecuted  a 
suit  to  judgment  cannot  by  virtue  of  his  general  authority, 


'  Churchill  v.  Brooklyn  Life  Ins. 
Co.,  92  N.  C.  485. 

2  Chown  V.  Parrot,  14  C.  B.  N.  S. 
74 ;  see  Prestwich  v.  Foley,  18  Id.  806 ; 
Lynch  v.  Cowell,  12  Law  Tinaes,  N.  S. 
548 ;  Strauss  v.  Francis,  L.  R.  I  Q.  B. 

379- 

^  ' '  Counsel  may  make  arrange- 
ments concerning  the  progress  of  the 
cause,  as  the  putting  off  a  trial  and 
the  like,  without  any  special  author- 
ity from  the  client;  but  they  cannot 
settle  the  suit,  and  conclude  the  client 
in  relation  to  the  subject  in  litigation, 
without  his  consent  "  (per  Bronson,  C. 
J.,  Shaw  V.  Kidder,  2  How.  Pr.  244). 
In  Holker  v.  Parker  (7  Cranch,  436), 
Marshall,  C.  J.,  said :  "  Although  an 
attorney  at  law,  merely  as  such,  has, 
strictly  speaking,  no  right  to  make  a 
compromise,  yet  a  court  would  be  dis- 
inclined to  disturb  one  which  was  not 
so  unreasonable  in  itself  as  to  be  ex- 
claimed against  by  all,  and  to  create 
an  impression  that  the  judgment  of 
the  attorney  has  been  imposed  on,  or 
not  fairly  exercised  in  the  case.''     He 


may  discontinue  a  suit,  where  the 
client's  rights  are  not  concluded 
(Gaillard  v.  Smart,  6  Cow.  385 ;  but 
see  Evans  v.  Watrous,  2  Porter  [Ala.], 
205).  It  has  been  held  that  he  may 
waive  the  right  of  appeal  (see  Union 
Bank  of  Georgetown  v.  Geary,  5 
Peters,  99;  Pike  v.  Emerson,  5  N.  H. 
393) ;  but  this  has  been  denied  (People 
V.  Mayor,  &c.  of  New  York,  1 1  Abb. 
Pr.  66).  An  attorney's  authority  is 
determined  on  final  judgment  (Mac- 
beath  v.  Ellis,  4  Bing.  578).  An  at- 
torney has  no  power  to  release  sure- 
ties (Givens  v.  Briscoe,  3  J.  J.  Marsh. 
532),  nor  to  enter  a  retraxit  (Lambert 
V.  Sandford,  2  Blackf.  137),  nor  to 
release  a  witness  (Marshall  v.  Nagel, 
I  Bailey,  308 ;  Bowne  v.  Hyde,  6  Barb. 
392) .  An  authority  given  to  attorneys 
to  sue  the  maker  of  a  note,  does  not 
empower  them  to  release  an  endorser, 
without  satisfaction  or  the  consent  of 
their  clients  (East  River  Bank  v. 
Kennedy,  9  Bosw.  543). 

*  Clussman  v.    Merkel,    3  Bosw, 
402.     And   see  Anon.,  i  Wend.  io8. 
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discharge  a  defendant  without  the  actual  payment  of  the 
debt  ^  in  full,^  and  in  current  money.* 

§  574-  Negligence  in  conveyancing  and  searching  titles.— 
An  attorney  is  also  liable  to  his  client  for  the  consequences 
of  his  negligence  and  ignorance  in  matters  not  in  litigation, 
such  as  the  drafting  of  conveyances  and  other  instruments,* 
and   the  proper  recording  of  the  same^  or  allowing  his 


'  Beers  v.  Hendrickson,  45  N.  Y. 

665;  Simonton  v.  Barrell,  21  Wend. 

362;  Vail  z/.  Jackson,  15  Verm.  314; 

see  Hopkins  v.  Willard,  14  Id.  474; 

Bevins  v.  Hulme,  1 5  Mees.  &  W.  88 ; 

Kellogg  V.   Gilbert,    10  Johns.   220; 

GuUett    V.    Lewis,    3    Stewart,    23  ; 

Carter  v.  Talcott,  lo  Verm.  471 ;  Kirk 

■V.  Glover,  5  Stew.  &  Port.  340;  Tank- 

ersley  v.  Anderson,  4  Dessaus.  45.    . 
2  Langdonz/.  Potter,  13  Mass.  319 ; 

Lewis    V.    Gamage,    i    Pick.     347  ; 

Brackett    v.    Norton,  4  Conn.    517  ; 

Gray  v.  Wass,  i  Greenl.  257 ;  Erwin 

V.    Blake,  8   Peters,    18;   Hudson  v. 

Johnson,    I    Wash.    10;    Savory    v. 

Chapman,  u  Ad.  &  EI.  829;   Jack- 
son V.  Bartlett,  8  Johns.  361. 

'  He  cannot    take    anything   but 
money  (Treasurers,  &c.  v.  McDowell, 

1  Hill  [S.  C],  184;  Commissioners,  &c. 
V.  Rose,  I  Dessaus.  469).  He  cannot 
receive  the  notes  of  a  third  person  in 
payment  or  as  collateral  security  (Jeter 
V.  Haviland,  24  Geo.  252).  Under  a 
general  authority  to  collect  a  note,  it 
has  been  held  that  an  attorney  has 
authority  to  receive  a  payment  of  part 
in  money,  and  the  residue  in  a  note  at 
two  or  three  days,  of  a  person  of  un- 
doubted responsibility  (Livingston  v. 
Radcliff,  6  Barb.  201).  "  An  attorney 
at  law,  on  record,  is  authorized  to 
do  those  things  only  which  pertain  to 
the  conducting  of  the  suit ;  and  has  no 
power  to  make  a  compromise  by  which 
land  is  to  be  taken  instead  of  money  " 


(Huston  V.  Mitchell,  14  Serg.  &  R. 
307).  If  an  attorney  takes  payment 
in  a  depreciated  currency,  he  is  liable 
to  his  client  for  the  amount  of  the  de- 
preciation (Trumbull  v.  Nicholson,  27 
111.  149),  though  not  if  that  is  the  only 
currency  in  circulation,  and  he  has 
received  no  instructions  to  the  con- 
trary (Pidgeon  v.  Williams,  21  Gratt. 
251). 

*  Thus  an  attorney  is  liable  for 
negligence  in  drafting  the  form  of  an 
attestation  of  an  instrument  (El- 
kington  v.  Holland,  9  Mees.  &  W. 
659) ;  or  in  omitting  a  seal  where  ne- 
cessary (Parker  v.  Rolls,  14  C.  B.  691) ; 
or  in  drawing  a  mortgage  to  omit  a 
release  of  dower  (White  v.  Reagan, 
32  Ark.  281)  ;  see  Cummings  v. 
Bannon,  [Md.]  8  Atl.  Rep.  357  [mis- 
take in  drawing  lease].  A  solicitor 
may  be  guilty  of  such  negligence  in 
respect  to  a  deed  settled  in  Chambers 
as  to  make  him  liable  to  his  client, 
notwithstanding  that  the  deed  pro- 
fesses to  be  a  deed  settled  by  the 
court  (Stanford  v.  Roberts,  L.  R.  26 
Ch.  Div.  155). 

'  Arnold  v.  Robertson,  3  Daly, 
298;  Miller  v.  Wilson,  24  Penn.  St. 
114;  Stott  V.  Harrison,  73  Ind.  17; 
see  Lynch  v.  Wilson,  22  Upper  Can- 
ada [Q.  B.],  226.  But  in  Fenaille  v. 
Coudert  (44  N.  J.  Law,  286)  the  attor- 
ney was  held  not  negligent  for  failing 
to  file  a  building  contract  drawn  by 
him  so  as  to  prevent  liens  from  attach- 
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client  to  execute  a  deed  with  an  improper  covenant,^  and 
particularly  the  searching  the  title  of  property  offered  to 
his  client  for  purchase,  or  as  security  for  a  loan.  If  an 
attorney  certifies  a  title  to  be  perfect,  or  that  the  property 
is  unincumbered,  when  in  fact  there  is  a  palpable  cloud 
upon  the  title,  or  an  incumbrance  upon  the  property  which 
a  reasonably  careful  search  would  have  disclosed,  he  is 
liable  to  his  employer  for  any  loss  or  damage  he  may  sus. 
tain  in  consequence  of  his  accepting  the  title  in  reliance 
upon  such  certificate.^  On  the  other  hand,  an  examiner  of 
a  title  is  not  an  indemnitor.^  If  he  discovers  a  matter  as 
to  the  effect  of  which  on  the  title  a  grave  question  may 
arise,  he  is  only  bound,  in  deciding  it,  to  exercise  a  reason- 
able degree  of  prudence  and  learning,  especially  if  he 
takes  the  advice  of  counsel.*    The  attorney  is  liable  for  his 


ing;  but  in  that  case  the  attorney  re- 
sided in  another  state  than  that  in 
which  the  building  was  to  be  erect- 
ed. 

^  Stannard  v.  Ullithome,  10  Bing. 
491 ;  4  Moore  &  S.  359.  Solicitor  is 
liable  if  he  neglects  his  duty  of  ex- 
plaining the  effect  of  a  bill  of  sale  to 
the  grantor  {Re  Haynes,  L.  R.  15 
Ch.  Div.  52. 

2  Howell  V.  Young,  5  Barn.  &  C. 
259;  Watson  V.  Muirhead,  57  Penn. 
St.  161  ;  Miller  v.  Wilson,  24  Id.  114; 
Rankin  v.  SchSefTer,  4  Mo.  App.  108 ; 
Roberts  v.  Sterling,  Id.  593 ;  Chase  v. 
Heaney,  70  111.  268;  see  Gore  v. 
Brazier,  3  Mass.  543;  Hamilton  v. 
Cutts,  4  Id.  349;  Sprague  v.  Baker,  17 
Id.  586.  If  in  the  case  of  a  proposed 
purchase  of  personal  property,  the 
attorney  for  the  proposed  purchaser 
takes  no  precautions  against  the  same 
being  seized  for  rent  due  from  the 
vendor,  he  is  negligent  (see  Waine  v. 
Kempster,  i  Fost.  &  F.  695).  In 
Clark  V.  Marshall  (34  Mo.  429),  it  was 
held  that  a  party  who  undertakes  for 


a  valuable  consideration  to  furnish 
another  with  an  abstract  of  title  or 
statement  of  conveyances  and  incum- 
brances affecting  a  piece  of  land,  and 
incorrectly  reports  the  quantity  of 
land  previously  conveyed,  will  be  liable 
to  the  party  who,  relying  upon  such 
information,  purchases  the  land.  The 
attorney  cannot  set  up  as  a  defense 
/to  his  overlooking  a  lien  that  the  lien 
was  erroneous  or  of  doubtful  value - 
(Oilman  v.  Hovey,  26  Mo.  280).  A 
bill  in  equity  will  not  lie  against  a 
solicitor  for  negligence  in  investigating 
a  title,  and  compel  him  to  take  the 
mortgage  security  off  his  client's  hands 
(British  Mutual  Investment  Co.  v. 
Cobbold,  L.  R.  19  Eq.  627). 

5  Rankin  v.  Schaeffer,  4  Mo.  App. 
108. 

*  Watson  V.  Muirhead,  57  Penn. 
St.  161 ;  Ireson  v.  Pearman,  3  Bam.  & 
Cr.  799;  Brooks  v.  Day,  Dick.  572; 
Brown  v.  Howard,  4  J,  B.  Moore,  508 ; 
S.  C,  less  fully  reported,  2  Brod.  &  B. 
73;  Wilson  V.  Tucker,  3  Stark.  154; 
Knights  V.  Quarles,  4  Moore,  532;  2 
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negligence  in  certifying  to  a  title  to  his  immediate  em- 
ployer only,  and  not  to  the  latter's  assigns  or  any  third 
person,  between  whom  and  the  attorney  there  is  no 
privity.^ 

§  575-  Negligence  in  keeping  and  investing  money. — An 
attorney  who  collects  money  for  clients  is  bound  to  de- 
posit such  money  safely  apart  from  his  own  funds  ;  and, 
if  he  mixes  it  with  his  private  account  in  bank,  he  is  respon- 
sible absolutely  for  it.  But  if  he  keeps  it  separate  in  a 
bank  of  good  repute,  he  is  not  liable,  in  case  of  the  bank's 
failure  ;  *  provided  always  that  the  deposit  is  placed  to  the 
credit  of  his  client,  or  is  so  distinguished  on  the  books  of 
the  bank  as  to  indicate,  in  some  way,  that  it  is  his  client's 
money.**     An  attorney  employed  to  invest  money  on  se- 


Brod.  &  B.  202 ;  Pitman  v.  Francis,  i 
Cab.  &  E.  355.  In  England,  under 
the  rule  already  stated,  an  attorney 
will  not  be  held  responsible  for  his 
opinion  as  to  a  doubtful  title,  and  the 
advice  of  counsel  may  also  relieve  him ; 
but  in  case  he  consults  counsel,  he  is 
bound  to  examine  fully  the  title  deeds, 
and  to  lay  the  whole  state  of  the  title 
before  him.  If  he  gives  only  a  partial 
abstract  from  a  deed  or  will  (even  if 
such  abstract  is  furnished  by  his  client), 
omitting  subsequent  important  clauses, 
from  which  an  erroneous  assumption 
might  easily  arise,  he  is  guilty  of  neg- 
ligence (Wilson  V.  Tucker,  3  Stark. 
154;  Ireson  v.  Pearman,  3  Barn.  &  C. 

799)- 

1  Dundee  Mortgage  Co.  v.  Hughes, 

10  Sawyer,  144.  In  that  case  a  party 
applied  to  a  money  lender  for  a  loan, 
and  offered  his  note  secured  by  a 
mortgage  on  real  property.  B.,  the 
attorney  for  the  money  lender,  ex- 
amined the  title  to  the  property,  and 
furnished  the  latter  with  a  certificate 
that  the  title  was  good  and  the  prop- 
erty unincumbered,  and  thereupon  the 
Vol.  11—38 


loan  was  made.  Subsequently  the 
note  was  assigned  to  plaintiff,  who 
enforced  the  mortgage  and  sold  the 
property,  when  it  was  found  that  it 
was  incumbered  by  a  prior  mortgage. 
Held,  that  the  attorney  was  not  liable 
to  plaintiff,  as  there  was  no  privity  of 
contract  between  them.  To  the  same 
effect:  Savings  Bank  v.  Ward,  100  U. 
S.  195.  The  complainant  in  an  action 
for  negligence  in  certifying  a  title, 
should  allege  that  plaintiff  bought  the 
title  or  loaned  money  on  it,  or,  as  the 
case  may  be,  upon  the  faith  of  the  cer- 
tificate (Batty  V.  Font,  54  Ind.  482). 

2  Pidgeon  v.  Williams,  21  Graft. 
251.  And  if  he  has  deposits  to  make 
for  several  clients  he  may  mix  all  their 
funds  in  bank,  upon  keeping  a  memo- 
randum on  the  face  of  the  account, 
showing  plainly  the  respective  owners 

(lb.). 

s  Naltner  v.  Dolan,  108  Ind.  500. 
This  well  considered  case  is  com- 
mended to  the  thoughtful  considera- 
tion of  our  professional  readers.  The 
attorney  deposited  in  good  faith,  but 
in  his  own  name,  money  which  he  had 
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curity  is  liable,  if,  through  his  want  of  ordinary  skill,  care, 
and  prudence,  the  security  turns  out  to  be  invalid  or  in- 
sufficient.^ Under  ordinary  circumstances,  the  lender's 
attorney  is  only  bound  to  see  that  the  security  is  legally 
sufficient  for  the  stipulated  purpose,  and  is  not  bound  to 
inquire  into  the  sufficiency,  in  point  of  value,  of  the  security 
offered,  or  of  the  personal  responsibility  of  the  borrower.^ 
Where,  however,  he  is  retained  to  find  an  investment  for 
money,  and  to  see  that  it  is  a  sufficient  security  therefor, 
the  rule  is  of  course  otherwise.* 

§  576.  Liability  for  disclosing  privileged  communications. 
— An  attorney,  professionally  intrusted  with  the  secrets  of 
his  client,  is  liable  for  discovering  those  secrets  to  an  oppo- 
nent. Thus,  where  an  attorney  for  the  defendant  assisted 
the  plaintiff  in  obtaining  execution  against  his  client,  he 
was  held  liable  in  damages  ;  *  and  so  where  a  solicitor, 
being  employed  to  raise  money  on  mortgage,  disclosed  to 
the  proposed  lender  certain  defects  in  his  client's  title,  by 
reason  of  which  the  latter  was  put  to  the  expense  of  a  liti- 
gation, was  delayed  in  obtaining  the  money,  and  was 
compelled  afterward  to  give  a  higher  rate  of  interest,  the 
solicitor  was  held  liable,  notwithstanding  he  had  been 
attorney  for  the  proposed  lender.^  An  attorney,  however, 
is  not  liable  for  disclosing  in  evidence  circumstances  not 

collected  for  his  client,  in  a  bank  in  Barn.  &  Cr.  345 ;    Savings  Bank  v. 

good  standing.     He  was  held  liable  to  Ward,  100  U.  S.  195. 

his  client  for  the  loss  thereof  through  ^  See  Green  v.  Dixon,  i  Jur.  137; 

the  failure  of  the  bank,  although  the  Howell  v.  Young,  5  Barn.  &  Cr.  259; 

money  was  not  mingled  with  his  own  Dartnall  v.  Howard,  4  Barn.  &  Cr.  345. 

funds,  and  although  the  transmission  ^  Hayne  v.  Rhodes,  8  Q.  B.  342 ; 

of  the  money  collected  was  prevented  Savings  Bank  v.  Ward,  supra.    See 

by  garnishee  process,  soon  after  its  Whiteheads.  Greetham,  2  Bing.  464; 

deposit  in  bank,  and   before   an   op-  Watts  v.   Porter,    3  El.   &  Bl.  743; 

portunity  had  been  presented  to  send  Craig  v.  Watson,  8  Beav.  427. 

it  to  the  client.  "  Lawrence    v.   Harrison,    Styles, 

1  Donaldson  v.  Haldane,  7  Clark  426. 

&  F.  762 ;  Brown  v.  Howard,  4  J.  B.  '  Taylor  v.  Blacklow,   3  Bing.  N. 

Moore,  508;  Dartnall  v.  Howard,  4  C.  235;  3  Scott,  614. 
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confidentially  communicated,^  as,  for  example,  the  execu- 
tion of  a  deed,^  or  a  non-professional  conversation  with 
his  client  after  judgment.^  But  the  disclosure  of  a  privi- 
leged communication  is  actionable,  though  not  made  in  an 
action,  but  made  in  the  course  of  a  private  negotiation, 
wherein  the  attorney's  services  were  retained.* 

§  577.  Liability  for  partners  or  agents.— The  unskillful- 
ness  of  either  of  two  attorneys  who  are  in  partnership  is  a 
good  defense  to  a  claim  by  the  firm  for  services.  And  both 
partners  are  liable  for  the  negligence  of  one  of  them  in 
conducting  a  suit,  as  sole  attorney  of  record.®  Nor  will  a 
retiring  partner  be  relieved  from  liability  for  the  firm's 
negligence  by  a  dissolution  of  the  firm.®  An  attorney  is 
liable  for  the  negligence  of  another  attorney  in  whose 
hands  he  placed  his  client's  claim  ;'^  and  of  course  he  is 
responsible  for  the  negligence  of  his  own  clerks. 

'  See  Walker  v.  Wildman,  6  Madd.  that  the  other  member  of  the  firm  was 

47 ;  Bramwell  v.    Lucas,   2  Barn.  &  liable  (Eager  v.  Barnes,  31  Beav.  579). 

Cr.  745.  See  Arden  v.  Tucker,  4  Barn.  &  Ad. 

2  Bull.  N.  P.  284.  815;  Kell  V.  Nainby,  10  Barn.  &  Cr. 

=  See  Cobden  v.  Kendrick,  4  T.  20;    Ward    v.  Lee,     13   Wend.    41; 

R.  431.  Perrin  v.  Hill,  2  Jurist,  858;  McFar- 

*  See  Greenough  v.  Gaskell,  i  Myl.  land  v.  Crary,  6  Wend.  297 ;  affirming 

&K.  98;  Pulling  on  Attorneys,  3d  ed.  S.   c,  8   Cow.    253.      In  Ayrault  v. 

225.  Chamberlin  (26  Barb.   83),  after  the 

^  Warner   v.  Griswold,  8  Wend,  commencement  of  a  foreclosure  suit, 

665;  Livingston  v.  Cox,  6  Penn.  St.  A.  and  B.,  being  plaintiff's  attorneys, 

360.  A.  retired,  and  the  suit  was  continued 

8  Cholmondeley  v.  Clinton,  19  Ves,  by  B.  and  C.  During  the  progress  of 
Jr.  261 ;  Cook  v.  Rhodes,  Id.  273,  the  suit,  C.  retired  ;  and  a  year  after- 
note.  Trust  money  was  sent  for  in-  ward  B.  collected  the  money  and  em- 
vestment  on  mortgage  to  A.,  one  of  a  bezzled  it.  Held,  that  C.  was  not 
firm  of  solicitors,   who  was  himself  liable. 

one  of  two  trustees.     The  money  was  '  Walker  z/.  Stevens,  79  111.  193; 

paid  into  the  bankers  to  the  account  see  Bradstreet  v.  Everson,  72  Penn. 

of  the  firm,  and  was  afterward  drawn  St.  124. 
out  by  A.,  and  never  invested:  Held, 
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§  578.  Who  are  bankers.— Commercial  paper  being  for 
the  most  part  collected  through  banks,  it  is  usual  to  treat 
of  the  proper  method  of  making  such  collections  with 
special  reference  to  bankers,  although  there  are  other 
classes  of  collecting  agents.  We  have  therefore  chosen 
this  title  under  which  to  state  the  duties  and  liabilities  ap- 
pertaining to  the  collecting  business,  and  use  the  word 
"bankers"  as  inclusive  of  the  entire  class  of  collecting 
agents  conducting  an  independent  business  as  such. 

§  579-  Obligation  to  use  care.— The  obligations  herein- 
after stated  are  founded  upon  the  recognized  customs  and 
necessities  of  business,  and  arise  from  the  mere  fact  of  the 
acceptance  of  paper  for  collection.  No  express  contract 
is  necessary  ;  nor  is  it  even  material  that  the  banker  should 
receive  or  be  entitled  to  receive  any  special  compensation 
for  the  service.  The  fact  that  a  banker  receiving  paper 
for  collection  may  reasonably  expect  that,  according  to 
the  usual  course  of  business,  the  proceeds  may  lie  in  his 
hands  for  a  longer  or  shorter  time,  is  a  sufficient  consider- 
ation for  his  undertaking  to  collect  in  the  ordinary  manner.^ 


^  Smedes  v.  Utica  Bank,  20  Johns. 
372;  afifirmed,  3  Cow.  662;  Bank  of 
Utica  V.  McKinster,  11  Wend.  473; 


affirming  s.  c,  9  Id.  46;  see  Curtis  v. 
Leavitt,  15  N.  Y.  9, 167. 
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§  580.  Duty  to  present  bill  for  payment  or  acceptance.— A 
banker  or  other  agent  who  receives  negotiable  paper  for 
collection  is  bound  to  use  ordinary  diligence  in  present- 
ing it,  so  as  to  secure  the  rights  of  the  owner  of  the 
paper  against  all  the  parties  thereto;^  and  he  is  liable 
for  all  the  loss  suffered  by  his  principal  in  consequence  of 
his  neglect  to  do  so,  even  though  his  omission  was  caused 
by  his  mistaking  the  date  on  the  paper,  if  the  true  date 
could  have  been  ascertained  by  the  use  of  ordinary  care.^ 
If  it  is  payable  at  sight,  or  if  no  time  of  payment  is  speci- 
fied by  its  terms,  he  should  present  it  for  payment  upon 


^  By  failing  to  demand  payment  of 
a  note  or  bill  left  with  it  for  collection, 
a  bank  makes  the  note  or  bill  its  own, 
and  becomes  liable  to  the  owner  for 
the  amount  (Bank  of  Washington  v. 
Triplett,  i  Pet.  25 ;  McKinster  v.  Bank 
of  Utica,  9  Wend.  46 ;  Tyson  v.  State 
Bank,  6  Blackf .  225 ;  Branch  Bank  of 
Montgomery  v.  Knox,  i  Ala.  148;  see 
Bank  of  Mobile  v.  Huggins,  3  Id.  206). 
But  where  the  necessity  of  a  particular 
presentment  is  not  judicially  settled, 
the  agent  is  not  liable  for  his  mistaken 
view  of  the  law.  Thus,  the  holder  of 
a  post-note,  which  was  issued  by  a 
bank  that  failed  before  the  note  fell 
due,  sent  it  to  another  bank  for  collec- 
tion, and  this  bank  caused  payment 
to  be  demanded,  and  notice  of  non- 
payment to  be  given  to  the  indorsers, 
on  the  day  the  note  was  due,  without 
grace,  whereby  the  indorsers  were 
discharged  on  the  ground  that  by  law 
the  promisors  were  entitled  to  grace 
on  the  note,  although  they  had,  while 
solvent,  paid  such  notes  without  grace. 
The  holder  thereupon  brought  an  ac- 
tion against  the  collecting  bank,  to 
recover  damages  for  negligence  in  not 
making  such  demand  and  giving  such 
notice  as  would  hold  the  indorsers.  It 
appeared  on  the  trial  that,  at  the  time 


when  the  note  fell  due,  the  question 
whether  banks  were  entitled  to  grace 
on  their  post-notes  had  never  been  de- 
cided, and  that  there  was  no  uniform 
practice  as  to  demanding  payment  of 
such  notes,  and  giving  notice  to  the 
indorsers  after  the  promisors  failed. 
Held,  that  the  action  could  not  be 
maintained  (Mechanics'  Bank  v.  Mer- 
chants' Bank,  6  Mete.  19).  An  agent 
who  has  reason  to  expect  the  arrival 
of  a  draft  at  his  office  for  the  benefit 
of  his  principal,  is  bound,  if  he  leaves 
the  ofifice  for  several  days  together,  to 
leave  authority  with  some  one  to  open 
letters  and  present  the  draft,  in  case  of 
its  arrival  during  his  absence  (Brady 
V.  Little  Miami  R.  Co.,  34  Barb.  249). 
The  loss  of  a  bill,  through  carelessness 
on  the  part  of  the  bank,  if  it  leads  to 
a  failure  of  presentment  or  notice 
where  necessary,  makes  the  bank  li- 
able for  the  amount  of  the  bill  (Chico- 
pee  Bank  v.  Philadelphia  Bank,  8 
Wall.  641).  A  banker  cannot  be 
charged  with  negligence  for  any  act 
which  he  did  with  the  concurrence  of 
his  principal  (Jacobsohn  v.  Belmont,  7 
Bosw.  14). 

2  Bank   of   Delaware   County   v. 
Broomhall,  38  Penn.  St.  135. 
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the  same  day  that  he  receives  it,  if  by  the  use  of  ordinary 
diligence  he  can  do  so;^  although  presentment  the  day 
after  it  is  received  is  sufficient*  On  the  other  hand,  it  is 
negligence  to  present  negotiable  paper  for  payment  too 
soon,  e.  g.,  before  the  expiration  of  grace.^  A  bill  of  ex- 
change payable  at  a  future  day  must  be  presented  imme- 
diately for  acceptance,  no  matter  vrhether  it  requires  an 
acceptance  to  fix  the  time  of  its  payment  or  not;*  and 
if  such  acceptance  is  refused,  notice  thereof  must  be  given, 
in  the  same  manner  as  when  payment  is  refused  at  the 
maturity  of  a  bill.  If  for  any  reason  the  parties  to  the 
instrument  are  chargeable  with  notice  of  its  dishonor, 
without  its  presentment,  or  if  they  have  all  waived  such 
presentment,  and  it  would  have  been  a  useless  form  to 
present  it,  the  collecting  agent  is  not  liable  for  omitting 
to  do  so.^ 

§  581.  Duty  to  give  notice  of  dishonor  of  bill.— It  is  uni- 
versally held  to  be  the  duty  of  a  collecting  agent  to  give 
notice  to  his  principal  of  the  dishonor  of  a  negotiable  in- 
strument.*    But  in  some  states,  and  particularly  in  New 

^  Commercial  Bank  z/.  Union  Bank,  ing  a  bill  twenty-four  hours  for  ac- 

1 1  N.  Y.  203.  ceptance ;   and  if  business   hours  on 

^  Kelty  V.  Second  National  Bank,  the  next  day  close  before  the  lapse  of 

52  Barb.   328 ;    Merchants'  Bank  v.  twenty-four  hours,  he  is  not  neces- 

Spicer,  6  Wend.  443 ;  Mohawk  Bank  sarily  bound  to  insist  upon  the  return 

V.  Broderick,  13  Wend.  133.  of  the  bill  on  that  day  (Bank  of  Van 

'  Ivory  V.  Bank  of  Missouri,   36  Diemen's  Land  v.  Bank  of  Victoria, 

Mo.  475-  L.  R-  3  P-  C.  526,  547). 

*  This  is  a  matter  of  course  when  '  A  banker  with  whom  a  draft  is 
the  bill  is  by  its  terms  payable  at  a  lodged  for  collection  is  not  liable  for 
certain  time  after  sight,  since,  other-  neglect  to  present  it,  where  present- 
wise,  presentment  might  be  delayed  ment  was  not  necessary  to  charge 
indefinitely  (Montgomery  Co.  Bank  v.  the  parties,  and  would  have  been  use- 
Albany  City  Bank,  7  N.  Y.  459;  see  less  if  made  (Mobley  v.  Clark,  28 
Commercial  Bank  v.  Union  Bank,  ii  Barb.  390). 

Id.  203).     But  it  is  equally  required  "  Van  Wart  v.  Wooley,  3  Bam.  & 

when  the  bill  is  payable  at  a  specified  Cr.  439.     This  is  conceded  in  all  the 

day,  or  at  a  certain  term  after  its  date  cases  cited  below.     A  bank  receiving- 

(Walkerz/.  Bankof  Stateof  N.  Y.,9N.  a  bill  for  collection  is  bound  in  the 

Y.  582).    A  banker  is  justified  in  leav-  discharge  of  its  obligations,  if  the  bill 


439 


BANKERS   AND    BILL   COLLECTORS. 


[§581 


York,  it  is  further  held  to  be  the  duty  of  bankers  and 
other  persons  undertaking  the  collection  of  paper  as  a 
business  to  give  notice  of  dishonor  to  all  the  parties  liable 
to  be  charged  on  the  instrument,  in  such  manner  and  time 
as  to  charge  them  with  their  proper  liability.^  For,  al- 
though it  would  be  sufficient  for  the  protection  of  the 
principal  that  the  agent  should  give  notice  to  him  alone, 
leaving  him  to  notify  the  prior  parties  to  the  bill,  and  this 


has  not  been  accepted,  to  present  the 
same  for  acceptance  without  unrea- 
sonable delay,  as  well  as  to  present 
the  same  for  payment  when  it  be- 
comes payable ;  and  if  not  accepted 
when  presented  for  that  purpose,  or 
not  paid  when  presented  for  payment, 
it  must  take  such  steps  by  protest  and 
notice  as  are  necessary  to  charge  the 
drawer  and  indorser  (Montgomery  Co. 
Bank  v.  Albany  City  Bank,  7  N.  Y. 
459 ;  Van  Wart  v.  WooUey,  3  Bam.  & 
Cr.  419;  see  also  Fabens  v.  Mercantile 
Bank,  23  Pick.  330;  Branch  Bank  v. 
Knox,  I  Ala.  148;  Bank  of  Mobile  v. 
Huggins,  3  Id.  206 ;  Thompson  v. 
Bank  of  South  Carolina,  3  Hill  [S.  C], 
^^  \  Riley,  81).  Where  a  bank  re- 
ceived for  collection  a  note  payable  in 
another  state,  under  an  agreement  to 
collect  it  for  seven  per  cent.,  and  neg- 
lected to  g^ve  information  of  non-pay- 
ment, and  to  return  the  note  to  the 
depositor  within  a  reasonable  time, 
held  that  the  bank  was  liable  (Win- 
gate  V.  Mechanics'  Bank,  10  Penn.  St. 
104) ;  and  it  further  appearing  that  at 
the  time  of  trial  the  note  was  barred 
by  the  statute  of  limitations,  and  that 
the  bank  had  never  until  then  return- 
ed it  to  the  depositor,  and  there  being 
no  evidence  of  the  insolvency  of  the 
maker,  held  that  the  measure  of  dam- 
ages was  the  amount  due  on  the  face 
of  the  note,  with  interest,  less  the 
seven  per  cent,  to  be  paid  for  collec- 


tion (lb.).  In  Mott  V.  Havana  Bank 
(22  Hun,  354),  which  was  an  action 
against  a  bank  for  neglect  to  give 
notice  of  the  dishonor  of  a  bill,  it  was 
held  that  plaintiff  could  recover  no 
more  than  would  fully  compensate 
him  for  the  injury  sustained  by  the 
negligence  of  the  bank.  And  in 
Bramble  v.  Brown  (73  N.  C.  476)  it 
was  held  that  the  banker  or  collector 
is  liable  only  in  nominal  damages,  if 
the  debt  is  worthless.  The  liability  of 
a  banker  for  failure  to  give  notice  of 
dishonor  is  held  in  Shipsey  v.  Bowery 
Nat.  Bank,  36  N.  Y.  Superior,  501 ; 
Bank  of  New  Hanover  v.  Kenan,  76 
N.  C.  340;  Chavanne  v.  Frizola,  25 
La.  Ann.  ^^. 

1  Smedes  v.  Bank  of  Utica,  20 
Johns.  372 ;  affirmed,  3  Cow.  662 ; 
M'Kinster  v.  Bank  of  Utica,  9  Wend. 
46;  affirmed,  11  Id.  473;  Allen  v. 
Merchants'  Bank,  22  Wend.  215;  re- 
versing S.  C,  15  Id.  482;  Montgomery 
Co.  Bank  v.  Albany  Bank,  7  N.  Y. 
459;  affirming  S.  C,  8  Barb.  396; 
Walker  v.  Bank  of  State  of  N.  Y.,  9 
N.  Y.  582;  affirming  S.  C,  13  Barb. 
636.  This  seems  also  to  be  the  law 
in  Pennsylvania  and  some  other  states 
(see  West  Branch  Bank  v.  Fulmer,  3 
Penn.  St.  399;  Thompson  v.  Bank  of 
South  Carolina,  3  Hill  [S.  C],  77; 
Riley,  81;  Banlc  of  Mobile  v.  Hug- 
gins,  3  Ala.  206). 
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even  though  the  principal  is  himself  only  a  collecting 
agent,  yet  it  is  the  usage  among  bankers,  when  employed  to 
collect  negotiable  paper,  to  give  notice  of  dishonor  to  all 
the  parties,  in  order  to  save  the  principal  the  trouble ;  and 
it  may  be  assumed  that  such  is  the  general  custom  among 
bill  collectors.  The  principal  has,  therefore,  a  right  to 
suppose  that  the  agent  has  attended  to  this  duty,  and  may 
hold  him  responsible  for  his  neglect  to  do  so.  This  cus- 
tom is  not  recognized  by  the  courts  of  Massachusetts ;  and 
it  is,  therefore,  held  in  that  state  that  a  banker  is  not,  ex- 
cept by  special  agreement,  bound  to  give  notice  of  the  dis- 
honor of  negotiable  paper  intrusted  to  him  for  collection 
to  any  one  except  his  immediate  principal.^  Even  under 
the  New  York  rule,  if  the  principal  distinctly  knew  that 
the  agent  had  neglected  to  give  notice  to  a  party  to  the 
instrument,  he  would  not  be  at  liberty  to  refrain  from  giv- 
ing such  notice,  if  not  too  late  for  him  to  do  so,  and  to 
hold  the  agent  liable  for  damage  which  might  thus  be 
obviated.  And  where  the  principal  cannot  suffer  any 
prejudice  from  the  lack  of  such  notice,  the  agent  is  not 
liable  for  his  omission  to  give  it* 

§  582.  Liability  for  negligence  of  sub-agents.— A  banker 
or  professional  bill  collector  is  not,  properly  speaking,  the 
agent  of  a  person  depositing  paper  with  him  for  collection, 

*  A  bank  receiving  from  another  Goddard,  5  Mason,  366 ;  see  Haynes 
bank  a  bill  or  note  for  collection  is  v.  Birks,  3  Bos.  &  P.  599). 
bound  to  present  the  same  for  pay-  2  ^  bank  receiving  a  bill  for  col- 
ment,  and  if  the  same  is  not  paid  at  lection,  or  as  collateral  security  only, 
maturity,  to  give  due  notice  of  the  dis-  is  bound  to  follow  the  usual  course  of 
honor  to  the  bank  from  which  the  business,  and  give  notice  of  non-pay- 
note  was  received;  but  it  is  not  re-  ment  to  the  indorser ;  but  if  the  in- 
quired, unless  by  special  agreement,  dorser  have  knowledge  of  the  non- 
to  give  notice  to  any  other  party  to  payment,  or  for  other  reasons  the 
the  note  (Phipps  v.  Millbury  Bank,  8  notice  be  unnecessary,  the  bank  will 
Mete.  79;  and  see  Colt  v.  Noble,  5  not  be  liable  for  a  neglect  to  notify 
Mass.  167;  Eagle  Bank  v.  Chapin,  3  (West  Branch  Bank  v.  Fulmer,  3 
Pick.  180;  Bank  of  United  States  v.  Penn.  St.  399). 


441  BANKERS    AND    BILL   COLLECTORS.  [§  582 

except  to  a  limited  extent.  The  two  stand  independent 
of  each  other.  The  relation  of  master  and  servant  clearly 
does  not  exist  between  them  ;  and  the  banker,  although 
clothed  with  an  authority  from  the  owner  of  the  instru- 
ment to  demand  and  receive  its  value,  is  at  liberty  to 
choose  his  own  method  of  collection,  free  from  any  con- 
trol on  the  part  of  the  owner.  In  analogy  to  the  rule 
already  stated  with  respect  to  independent  contractors 
generally,  persons  employed  by  a  banker  to  collect  the 
paper  of  his  customers,  whether  at  home  or  at  a  distance, 
are  clearly  his  agents,  for  whose  acts  he  must  answer  to 
his  customers  as  if  they  were  his  own.  It  makes  no  dif- 
ference that  the  paper  was  collectible  at  such  a  distance 
from  the  banker's  office  that  a  customer  would  necessarily 
know  that  some  agent  must  be  employed  to  collect  it,  so 
long  as  the  ultimate  collecting  agent  is  selected  by  the 
banker  and  not  by  the  customer.  This  is  well-settled  law 
in  New  York,^  New  Jersey,^  Pennsylvania,^  Ohio,*  Mich- 

■  *  When  a  bank,  or  broker,  or  other  there  is  evidence  both  ways  as  to  the 
dealer  receives,  upon  good  considera-  negligence  or  want  of  proper  skill  and 
tion,  a  note  or  bill  for  collection  in  the  diligence  on  the  part  of  the  attorney- 
place  where  such  bank,  broker,  or  in  securing  a  claim  intrusted  to  him 
dealer  carries  on  business,  or  at  a  dis-  through  a  collecting  agency,  a  question 
tant  place,  the  party  receiving  the  of  fact  is  raised  which  the  defendant  is 
same  for  collection  is  liable  for  the  entitled  to  have  submitted  to  the  jury 
neglect,  omission,  or  other  miscon-  (Weyerhauseri'.  Dun,  loo  N.  Y.  150). 
duct  of  the  bank  or  agent  to  whom  In  that  case,  an  agent,  who  was  au- 
the  note  or  bill  is  sent,  either  in  the  thorized  to  accept  a  renewal  note  with 
negotiation,  collection,  or  paying  over  indorsers,  accepted  a  new  note  void  as 
the  money,  by  which  the  money  is  against  one  of  the  indorsers,  by  reason 
lost,  or  other  injury  sustained  by  the  of  a  material  alteration  made  by  the 
owner  of  the  note  or  bill,  unless  there  maker.  S.  P.,  Bradstreet  v.  Everson, 
be  some  agreement  to  the  contrary,  72  Penn.  St.  124. 
express  or  implied  (Allen  v.  Mer-  ^  Titus  v.  Mechanics'  Nat.  Bank, 
chants'  Bank,  22  Wend.  215;  Mont-  35  N.  J.  Law,  588. 
gomery  Co.  Bank  v.  Albany  City  ""  Wingate  v.  Mechanics'  Bank,  10 
Bank,  7  N.  Y.  459;  Commercial  Bank  Penn.  St.  104;  Bradstreet  v.  Everson, 
V.  Union  Bank,  11  N.  Y.  203;   Hoard  72  Id.  124. 

V.  Gamer,  3  Sandf.  179;   Ayrault  v.  *  Reeves  v.  State  Bank,  8  Ohio  St. 

Pacific  Bank,  47  N.  Y.  570.     Where  465. 
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igan,^  Indiana,^  Kansas,^  Great  Britain,*  and  now  in  all  the 
Federal  courts  of  the  United  States;"  although  it  had 
been  supposed  that  the  contrary  rule  had  been  adopted  by 
the  Federal  courts.^  But  owing  to  the  uncertainty  and 
confusion  which  at  one  time  existed  with  respect  to  the 
liability  of  employers  for  the  negligence  of  independent 
contractors,  the  courts  of  several  states  have  established 
the  opposite  rule ;  especially  in  Massachusetts/  Connecti- 
cut,^ Maryland,*  Illinois,!"  Missouri,^!  Tennessee,!^  Missis- 


'  Simpson  v.  Waldby,  [Mich.]  30 
N.  W.  Rep.  199. 

2  Abbott  V.  Smith,  4  Ind.  452 ; 
Tyson  v.  State  Bank,  6  Blackf.  225. 

'  LindsborgBankz/.  Ober,  31  Kans. 
599 ;  Power  v.  First  Nat.  Bank,  6  Mon- 
tana, 251. 

"  Van  Wart  v.  WooUey,  3  Barn.  & 
C.  439;  Mackersy  v.  Ramsays,  9  CI. 
&  Fin.  818. 

'  Exchange  Nat.  Bank  v.  Third 
Nat.  Bank,  112  U.  S.  276;  Trades- 
men's Nat.  Bank  v.  Third  Nat.  Bank, 
5  Sup.  Ct.  Rep.  149. 

'  In  Bank  of  Washington  v.  Trip- 
lett,  I  Peters,  25.  But  the  question 
was  not  before  the  court  for  decision ; 
and  the  dicta  to  this  effect  in  the  opin- 
ion have  been  overruled  by  the  same 
court  in  the  Exchange  Bank  case 
{supra). 

'  Bills  of  exchange,  payable  at  dis- 
tant places,  and  left  with  a  bank  for 
collection,  are  presumed  to  be  intended 
to  be  transmitted  to,  and  collected  by, 
suitable  sub-agents  at  the  places  where 
payable;  since  it  cannot  be  expected 
that  a  bank  will  employ  one  of  its  own 
officers  to  journey  about  and  collect 
such  bills.  In  such  case,  therefore, 
as  in  case  of  bills  expressly  left  with 
a  bank  for  transmission  only,  if  the 
bank  in  good  faith  employs  suitable 
sub-agents  for  collection,  it  is  not  li- 


able for  their  neglect  or  default.  Fa- 
bens  V.  Mercantile  Bank,  23  Pick.  330; 
Dorchester  Bank  v.  New  England 
Bank,  i  Cush.  177.  But  the  banker 
must  g^ve  his  agent  all  the  necessary 
information  which  he  has  himself. 
Thus,  where  bankers  at  A.  received 
for  collection  a  note  payable  at  B., 
and  were  notified  that  there  were  two 
persons  of  the  same  name  as  the  in- 
dorser,  one  residing  at  A.  and  the 
other  at  B.,  and  that  the  latter  was 
the  indorser ;  there  being  nothing  on 
the  face  of  the  note  to  show  this,  held 
that  it  was  their  duty  to  transmit  these 
instructions  to  their  correspondents  at 
B.,  upon  sending  to  them  the  note  for 
collection,  and  that  no  custom  could 
absolve  them  from  this  duty,  which 
was  of  the  very  essence  of  their  under- 
taking, namely,  the  fixing  of  the  in- 
dorser's  liability  (Borup  v.  Nininger,  5 
Minn.  523). 

'  Lawrence  v.  Stonington  Bank,  6 
Conn.  521 ;  East  Haddam  Bank  v. 
Scovil,  12  Conn.  303. 

'  Jackson  v.  Union  Bank,  6  Har. 
&  Johns.  146. 

*<•  ^tna  Insurance  Co.  w.  Alton 
City  Bank,  25  111.  243. 

11  Daly  V.  Butchers'  &  Drovers' 
Bank,  56  Mo.  94. 

1 2  Bank  of  Louisville  v.  First  Na- 
tional Bank,  8  Baxter,  loi. 
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sippi,^  lowa,^  and  Wisconsin.^  In  earlier  editions  of  this 
work,  long  before  the  Supreme  Court  of  the  United 
States  had  overruled  these  latter  decisions,  we  expressed 
our  clear  conviction  that  the  courts  had  erred  in  making 
them.  Their  error  may  have  given  rise  to  a  usage  in  their 
respective  states  sufficiently  general  to  warrant  their  ad- 
herence to  the  rule  adopted  by  them,  but,  as  an  original 
proposition,  it  was  certainly  wrong.  The  argument  by 
which  it  is  supported,  namely,  that  it  cannot  be  expected 
that  a  banker  will  employ  one  of  his  own  servants  to  col- 
lect bills  at  a  distance,  is  of  no  weight.  The  banker  is  not 
expected  in  any  case  to  give  his  personal  attention  to  the 
collection  of  bills.  Why  then  should  he  not  escape  li- 
ability for  the  acts  of  his  immediate  servants  (lor  whose 
neglect  he  is  confessedly  responsible)  *  as  well  as  for  the 
neglect  of  agents  whom  he  employs  at  a  distance  ? 

§  583.  Exceptions  to  rule.— When  paper  is  deposited  in 
a  bank,  avowedly  for  the  mere  purpose  of  transmission  to 
another  bank  selected  by  the  owner  of  the  paper,  and  re- 
sponsible to  him,  the  former  bank  is  of  course  not  liable 
to  him  for  the  negligence  of  the  other  bank.  The  corre- 
spondent bank  in  this  case  becomes  the  direct  agent  of 
the  holder ;  and  the  relation  of  principal  and  agent  is  not 
established  between  the  two  banks.®     It  has  been  held  by 

^  Third  Nat.  Bank  v.  Vicksburg  ^  A  bank  in  which  bills  of  exchange 

Bank,  61  Miss.  112.  are  deposited  for  transmission  only, 

^  Guelich  v.  National  State  Bank,  fulfills  its  duty  by  sending  them  to  the 

56  Iowa,  434.  bank  to  which  they  are  to  be  transmit- 

'  Stacy    V.     Dane  Co.   Bank,   12  ted  for  collection,  and  is  not  responsi- 

Wis.  629;  Vilas  v.  Bryants,  Id.  702.  ble  for  any  laches  of  that  bank  (Me- 

*  If  the  bank  employs  one  who  is  chanics'  Bank  v.  Earp,  4  Rawle,  384 ; 

not  a  notary  to  give  notice,  and  he  Wingate  v.  Mechanics'  Bank,  10  Penn. 

neglects, the  bank  is  liable  (Bellemirez/.  St.  104).    Dalyz/.  Butchers',  &c.  Bank, 

Bank  of  U.  S.  4  Whart.  105 ;  i  Miles,  56  Mo.  94,  where  a  bank  which  had  se- 

173).     The  question  is  fully  discussed  lected  a  proper  correspondent-bank, 

and  the   doctrine  of  the  text  main-  was  held  not  liable  for  its  correspond- 

tained  in  20  Am.  L.  Rev.  889.     And  ent's  negligence, 
see  Daniel,  Neg.  Instruments,  §  342. 
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an  equally  divided  court  in  New  York,  that  a  collecting 
bank  may  properly  send  by  mail  a  note  to  a  bank  at  which, 
by  its  terms,  it  is  made  payable  (there  being  no  indorsers 
to  be  affected)  :  such  presentment  amounting  to  nothing 
more  than  a  request  to  pay  the  note,  and  that  in  surren- 
dering the  note  and  accepting  a  draft  for  the  amount 
(by  mail)  which  is  dishonored,  the  collecting  bank  is  not 
liable  for  the  amount  of  the  note  as  lost  through  negli- 
gence.^ This  doctrine  is  not  accepted  in  Pennsylvania, 
where  it  is  held  that  the  rule  requiring  the  bill  to  be  Sent 
to  some  suitable  agent  must,  from  the  nature  of  the  case, 
mean  some  one  other  than  the  party  who  is  to  make  the 
payment.^  So  it  is  held  in  Illinois,  that  a  bank  or  agent 
for  collection  of  a  certified  check  should  not  send  such 
check  to  the  certifying  bank  itself  for  payment.  This 
would  be  putting  the  instrument  in  the  hands  of  the  party 
primarily  liable,  enabling  him  to  destroy  the  evidence  of 
debt  and  repudiate  the  transaction.  This  would  not  be 
using  reasonable  care.** 

§  584.  Personal  liability  of  sub-agents. — It  naturally  fol- 
lows, that  where  the  New  York  rule  prevails  the  owner  of  a 
negotiable  instrument,  deposited  with  a  banker  for  collec- 
tion, cannot  in  general  maintain  an  action  for  negligence 

'  Indig  V.  Nat.  City  Bank  of  Brook-  quest  of  payment.  The  latter  sent  its 
lyn,  80  N.  Y.  100,  reversing  16  Hun,  draft  on  a  New  York  bank  in  pay- 
200.  But  in  this  case  there  was  no  ment,  which  was  dishonored  and  re- 
evidence  that  the  maker  of  the  note  turned.  In  the  meantime  the  Vicks- 
was  insolvent,  or  that  the  depositor  had  burg  bank  (drawee)  failed,  having  can- 
suffered  any  damage.  celed  the  check  drawn  on  it,  as  paid 

2  The  plaintiff,   a  depositor  with  by  its  dishonored  draft  on  the  New 

the  defendant  bank,  agreed  to  be  re-  York  bank.     It  was  held  that  the  de- 

sponsible  as  indorser  on  all  checks  de-  fendant  could  not  charge  the  amount 

posited  by  him,  until  payment  should  of   the   check   on   plaintifE's   account 

be  ascertained  by  the  bank.     Plaintiff  (Merchants'  Nat.  Bank  v.  Goodman, 

deposited  a  check  drawn  by  R.  &  Co.  109  Penn.  St.  422). 
on   the   M.  V.  Bank  at  Vicksburg,  '  Drovers'  Nat.  Bank  v.   Anglo- 

which  the  defendant  bank  sent  to  the  American,  &c.  Co.,  117  III.  100. 
Vicksburg  .bank  (drawee)  with  a  re- 
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in  Its  collection  against  any  one  but  the  banker  with 
whom  he  deposited  it;^  while,  where  the  Massachusetts 
rule  prevails,  the  owner  may  sue  the  person  actually  in 
fault,  though  not  directly  employed  by  him.^  Under  the 
New  York  rule,  if  the  fault  was  that  of  any  one  employed 
by  the  bank,  whether  in  the  same  town  or  at  a  distance, 
and  whether  a  servant  of  the  bank  or  a  person  or  corpo- 
ration in  an  independent  business,  the  bank  alone  can  sue 
the  party  in  fault,  except  as  hereafter  stated. 

§  585-  Collecting  by  notary.— How  far  a  banker  is  liable 
for  the  neglect  or  misconduct  of  a  notary  public  to  whom 
he  has  given  his  principal's  note  or  bill  for  protest,  is  a 
question  not  free  from  difficulty.  In  Massachusetts,  Con- 
necticut, Illinois,  Pennsylvania,  Maryland,  Mississippi, 
Ohio,  Wisconsin,  and  Louisiana,  the  banker  is  not  an- 
swerable for  the  failure  of  the  notary  to  perform  his 
duty :  *  the  rule  being  generally  stated  to  be  that  where 

1  Montgomery  Co.  Bankw.  Albany  cashier  of  the  M.  Bank  indorsed  it, 
City  Bank,  7  N.  Y.  459 ;  Commercial  and  sent  it  to  the  Bank  of  Washing- 
Bank  V.  Union  Bank,  11  N.  Y.  203.  ton,  together  with  other    bills,   and 

2  See  §  584,  post.  Where  a  bill  is  without  any  statement  of  the  owner- 
delivered  by  the  payee  to  a  bank  to  be  ship.  Held,  that  the  Bank  of  Wash- 
transmitted  for  collection,  the  bank  to  ington  might  be  liable  to  the  real 
which  it  is  accordingly  transmitted  owners  of  the  bill  for  failure  of  duty 
becomes  the  agent  of  the  payee,  and  in  collecting  (Bank  of  Washington  v. 
answerable  to  him  alone  for  any  breach  Triplett,  i  Peters,  25).  s.  P.,  Linds- 
of  its  duty  in  relation  to  the  bill.  If,  borg  Bank  7/.  Ober,  31  Kans.  599 ;  First 
by  the  mistake  of  the  latter  bank,  the  National  Bank  v.  Bank  of  Denver,  4 
first-mentioned    bank    pays    over  the  Dill.  290,  and  cases  supra. 

value  to  the  payee,  and  the  bill  proves  ^  So  held  in  Massachusetts  (Fabens 

to  be  dishonored,  the  first-mentioned  v.    Mercantile    Bank,  23  Pick.    332 ; 

bank  can  recover  back  the  money  on  Warren    Bank    v.    Suffolk  Bank,   10 

the    payee's    indorsement;    and    anj-  Cush.    582)  ;    in    Connecticut    (East 

breach  of  duty  upon  the  part  of  the  Haddam  Bank  v.  Scorvil,  1 2  Conn, 

other  is  no  defense  (Farmers'  Bank  v.  300) ;   in   Illinois  (^tna  Ins.  Co.  v. 

Owen,    S  Cranch  C.   C.   504).      The  Alton  City  Bank,  25  III.  243);  in  Penn- 

holders  of  a  bill  payable  in  Washing-  sylvania    (Bellemire  v.    Bank  of  the 

ton  indorsed  it,  and  intrusted  it  to  the  United  States,  4  Whart.  105 ;  i  Miles, 

M.  Bank,  to  be  transmitted  to  a  bank  173) ;  in  Maryland,  (Jackson  v.  Union 

in  Washington    for    collection.     The  Bank,  6  Harr.  &  J.    146;  'Citizens' 
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the  banker  exercises  reasonable  prudence  in  the  selection 
of  a  competent  and  trustworthy  notary,  he  has  done  his 
whole  duty ;  and  this,  in  a  case  where  any  other  person 
could  have  been  employed,  instead  of  a  notary.  In 
New  York,^  New  Jersey,  South  Carolina,^  and  Kan- 
sas,^ bankers  to  whom  paper  has  been  sent  for  collec- 
tion have  been  held  answerable  for  the  negligence  of 
notaries  employed  by  them.  But  in  these  cases  the 
neglect  of  the  notary  arose  in  a  matter  which  did  not 
require  any  official  action  as  a  notary — such  as  the 
giving  of  notices  of  non-acceptance  or  nonpayment,  a 
thing  which  the  banker's  cashier,  or  other  servant,  could 
have  done  with  equal  propriety.*  So  the  protest  of  an 
inland  bill  being  entirely  superfluous,  a  banker  who  em- 
ploys a  notary  to  collect  such  a  bill  makes  him  his  agent.^ 
But  it  may  well  be  doubted  whether,  even  in  New  York,  a 


Bank  v.  Howell,  8  Md.  530) ;  in  Mis- 
sissippi (Tiernan  v.  Commercial  Bank, 
7  How.  [Miss.]  648 ;  Bowling  v.  Ar- 
thur, 34  Miss.  41) ;  in  the  Supreme 
Court  of  the  United  States,  in  a  Mis- 
sissippi case  (Britton  v.  NiccoUs,  104 
U.  S.  757) ;  in  Ohio  (Bank  v.  Butler, 
41  Ohio  St.  519);  in  Wisconsin 
(Stacy  V.  Dane  County  Bank,  12 
Wise.  629) ;  and  in  Louisiana  (Bald- 
win V.  Bank  of  Louisiana,  i  La.  Ann. 
13;  Frazier  v.  New  Orleans  Gas,  &c. 
Co.  2  Rob.  [La.]  294).  In  an  action 
against  a  bank  for  negligence  in  not 
making  necessary  demand  and  pro- 
test of  a  note  left  with  the  bank  for 
collection,  the  bank,  by  showing  the 
delivery  of  the  note  to  a  notary  pubhc 
for  demand  and  protest  in  due  time, 
is,  prima  facie,  exonerated  from 
liability.  It  is  not  sufficient  for  the 
plaintiff  to  prove,  in  general  terms, 
that  the  notary  was  a  man  of  dissi- 
pated habits:  to  rebut  such  prima 
facie  case,  he  must  prove  that  the 
notary  was  drunk  at  the  time  the  note 


was  given  to  him,  or  that  his  habits 
were  so  universally  intemperate  as  to 
disqualify  him  for  the  discharge  of  an 
official  act  (Agricultural  Bank  v.  Com- 
mercial Bank,  7  Smedes  &  M.  592; 
compare  Gerhardt  v.  Boatman's  Sav- 
ings Institution,  38  Mo.  60). 

>  Allen  V.  Merchants'  Bank,  22 
Wend.  215;  rev'g  15  Id.  482;  Ayrault 
V.  Pacific  Bank,  47  N.  Y.  570.  The 
absolute  liability  of  the  bank  is  af- 
firmed in  Davey  v.  Jones,  42  N,  J. 
Law,  28. 

^  Thompson  v.  Bank  of  South  Car- 
olina, 3  Hill  [S.  C],  ^^. 

'  Lindsborg  Bank  v.  Ober,  31  Kan. 
599.  In  this  case  the  notary  did  not 
act  in  his  official  capacity,  but  was  an 
ordinary  sub-agent. 

*  Bank  of  Rochester  v.  Gray,  2 
Hill,  227  ;  see  Coddington  v.  Davis,  i 
N.  Y.  189;  Cowperthwaite  v.  Shef- 
field, I  Sandf.  449 ;  s.  C.  affirmed,  3  N. 
Y.  243. 

^  Thompson  v.  Bank  of  South  Car- 
olina {supra). 
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banker  is  responsible  for  the  misconduct  of  a  notary  in  a 
strictly  official  function.  Notaries  are  commissioned  pub- 
lic officers,  whose  office  gives  to  their  protest  of  foreign 
bills  a  peculiar  authority  and  effect.  A  banker  having 
such  a  bill  to  collect,  is  bound  to  employ  a  notary  for  the 
purpose.  And  although  the  banker  may  have  a  selection 
among  hundreds  of  notaries,  as  to  the  one  to  whom  he  will 
intrust  his  business,  it  cannot,  we  think,  be  said  that,  as  to 
strictly  official  acts,  such  a  notary  is  the  agent  of  the 
banker.  He  is  an  independent  public  officer,  and  for  any 
negligence,  omission,  or  other  fault  in  the  discharge  of  his 
official  duty,  in  a  matter  requiring  official  action,  he,  and 
he  alone,  is  responsible.  Where,  therefore,  a  notary  is 
employed  to  protest  a  foreign  bill  of  exchange,  he  is  liable 
to  any  person  injured  by  his  neglect  in  so  doing  ;  for  he 
acts  in  such  cases  as  an  officer,  and  not  as  a  mere  agent. 
This  is  the  law  of  New  York,  as  well  as  of  all  other 
states.^ 

§  586.  Who  may  sue  for  banker's  negligence. — The  duty 
of  a  banker  to  collect  paper  left  with  him  for  collection, 
not  being  founded  on  express  contract,  but  on  an  implied 
agreement  arising  from  the  custom  of  banks,  the  duty  is 
raised  or  the  agreement  implied,  in  behalf  of  such  person 
as  may  be  beneficially  interested  in  having  the  duty  per- 
formed; so  that  if  A.  leaves  a  note  for  collection,  and 
B.  becomes  the  owner  of  it  before  the  time  for  the 
performance  of  the  duty  arrives,  the  latter  is  the  proper 
person  to  bring  suit  for  an  injury  arising  from  the  neglect 
of  that  duty.^ 

1  Commercial  Bank  of  Kentucky  redeemed  its  circulation,  and  paid  its 
■V.  Vamum,  3  Lans.  86,  per  MuUin,  J. ;  drafts  on  the  credit  of  its  remittances 
reversed  on  other  grounds,  49  N.  Y.  for  collection;  and  having  received 
269.  from  them,  under  this  arrangement,  a 

2  Bank  of  Utica  v.  McKinster,  1 1  draft  indorsed  in  blank  and  payable  at 
Wend.  473.  The  Bank  of  P.  by  sight,  indorsed  it  for  collection  to  a 
arrangement  virith   the   Bank  of  W.,  third  bank.     Held,   that  the  Bank  of 
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§  587.  Banker  not  bound  to  sue  upon  paper.— A  deposit 
of  negotiable  paper  with  a  banker,  for  collection,  only  im- 
poses upon  him  the  duty  of  receiving  the  money;  if  paid, 
and  if  not  paid,  of  making  such  demand  of  payment  and 
giving  such  notices  of  demand  and  non-payment,  as  are 
necessary  to  fix  the  liability  of  the  different  parties  to  the 
paper.  It  is  no  part  of  the  duty  of  a  banker  to  employ 
counsel  and  bring  suit  upon  notes  left  vsrith  him  on  deposit.^ 
It  is  otherwise,  however,  in  the  case  of  a  deposit  of  a  note 
by  a  debtor  with  his  creditor,  as  a  collateral  security  for 
debt.  In  such  a  case,  the  creditor  is  bound  to  take  every 
step  requisite,  not  only  to  fix  the  liability  of  the  parties  to 
the  note,  by  presentment  and  notice  of  dishonor,  but  he  is 
further  bound,  in  case  of  non-payment,  to  prosecute  the 
parties  with  reasonable  diligence  and  skill.  If  by  reason  of 
his  failure  to  do  so,  the  debt  is  lost,  it  is  imputed  to  him  as 
laches,  and  the  debtor  will  be  discharged  from  his  original 
obligation.^ 

§  588.  Special  deposits.— Under  the  National  Banking 
Act,  a  bank  has  authority  to  receive  special  deposits,  either 
gratuitously  or  as  ordinary  deposits,^  and  the  bank  is  liable 
for  damage  to  a  depositor  by  the  loss  of  such  special  de- 
posits, if  they  were  made  with  the  acquiescence  of  its 
officers  and  directors,  and  the  bank  has  been  guilty  of 
negligence.*    If  the  special  deposit  was  made  gratuitously, 


P.  could  maintain  an  action  against  208;  Hart  v.   Hudson,  6  Duer,  294; 

such  third  bank  for  neglect  to  charge  Lawrence  v.  McCalmont,  2  How.  [U. 

the  parties  to  the  draft,    or  for  the  S.]  427;  see  Swinyard  v.  Bowes,  5 

money  collected.     Under  such  an  ar-  Maule  &  Sel.  62 ;  Burt  v.  Horner,  5 

rangement,  it  was  the  legal  owner  of  Barb.  504;  see  Story  on  Bills,  §  372. 
the  draft  (Commercial  Bank  v.  Union  "  Pattison  v.  Syracuse  Nat.  Bank, 

Bank,  1 1  N.  Y.  203).  80  N.  Y.  82. 

1  Crow  V.  Mechanics'  and  Traders'  "  National  Bank  v.  Graham,  100  U. 
Bank,  12  La.  Ann.  692.  S.  699;  First  Nat.  Bank  v.  Zent,  39 

2  Wakeman  v.  Gowdy,  10  Bosw.  Ohio  St.  105. 
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the  depositor  must  show  gross  negligence  on  the  part  of 
the  bank;  ^  and  the  fact  that  the  property  of  the  bank  was 
stolen  from  the  same  place,  and  at  the  same  time  with  the 
special  deposit,  is  not  in  itself  conclusive  evidence  that  the 
bank  has  not  been  guilty  of  gross  negligence.^  A  bank  is 
liable,  if  it  pays  out  regular  deposits  without  due  regard  to 
the  rules  for  such  payments  prescribed  by  its  by-laws  ;^  and  it 
cannot  by  vague  stipulations,  even  though  they  are  assented 
to  by  the  depositor,  free  itself  from  the  duty  to  use  all 
reasonable  care  in  the  payment  of  deposits.* 

§  589.  Liability  of  directors.— The  directors  of  a  bank 
are  not  mere  agents,  like  cashiers,  tellers  and  clerks. 
They  are  trustees  for  the  stockholders  ;  and  they  not  only 


*  First  Nat.  Bank  v.  Ocean  Nat. 
Bank,  60  N.  Y.  278;  First  Nat.  Bank 
V.  Rex,  89  Penn.  St.  308;  Scott  v. 
National  Bank,  72  Id.  471.  In  the 
last  case  it  was  held  that  the  bank  was 
not  liable  for  the  loss  of  special  de- 
posits gratuitously  made,  except  in 
cases  of  gross  negligence  amounting 
to  fraud;  and  the  teller  of  the  bank 
having  been  dishonest,  and  having 
taken  the  special  deposit  and  prop- 
erty of  the  bank  itself,  it  was  held 
that  the  depositor  could  not  recover, 
unless  it  could  be  shown  that  the 
bank  had  had  reasonable  grounds  to 
suspect  the  integrity  of  the  teller,  and 
had  not  removed  him.  In  De  Haven  v. 
Kensington  Nat.  Bank  (81  Penn.  St. 
95),  the  same  ground  was  taken, 
and  the  bank  was  held  not  liable, 
because  its  officers  took  as  much  care 
of  the  special  deposits  as  they  did 
of  the  property  of  the  bank.  See 
also,  Dearborn  v.  Union  Nat.  Bank, 
61  Maine,  369;  and  iJnited  Society  of 
Shakers  v.  Underwood,  9  Bush,  609, 
where  a  great  number  of  authorities 
are  cited. 

Vol.  11—29 


2  Pattison  v.  Syracuse  Nat.  Bank, 
80  N.  Y.  82. 

^  People's  Savings  Bank  v.  Cupps, 
91  Penn.  St.  315.  In  Goldrickw.  Bristol 
Co.  Savings  Bank  (123  Mass.  320),  it 
was  held  that  a  bank  was  not  liable  for 
an  amount  which  it  paid  innocently  to 
one  who  falsely  personated  the  de- 
positor, and  presented  his  pass-book. 

*  Appleby  v.  Erie  Bank,  62  N.  Y. 
12.  Where  the  bank  had  expressly 
stipulated  that  it  should  not  be  liable 
for  payments  made  to  persons  pre- 
senting the  book  of  a  depositor,  it 
was  held  that  the  bank  was  never- 
theless bound  to  examine  and  compare 
signatures,  and  take  all  reasonable 
precautions.  It  is  the  duty  of  a 
depositor,  upon  his  side,  to  use  all 
reasonable  care  against  frauds  upon 
the  bank  (Leather  Manufacturers' 
Bank  v.  Morgan,  117  U.  S.  96).  The 
question  of  negligence  cannot  arise 
unless  the  depositor  in  a  bank  has, 
in  drawing  the  check,  left  blanks 
unfilled,  or  by  some  affirmative  act 
of  negligence,  has  facilitated  the  com- 
mission of  a  fraud  by  some  one  into 
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act  for  the  bank  and  in  its  name,  but  they  are,  in  a  quali- 
fied sense,  the  bank  itself,  and  they  are  personally  liable 
for  a  gross  neglect  of  duty.^  But  in  the  absence  of  fraud, 
or  of  such  gross  negligence  as  would  imply  bad  faith  on 
the  part  of  the  directors,  they  are  to  be  regarded  as 
gratuitous  bailees,  and  not  liable  for  losses  sustained 
through  the  dishonesty  of  the  cashier  or  other  persons 
employed  by  them,'* 


whose  hands  the  check  has  fallen 
(Crawford  v.  West  Side  Bk.,  100  N. 
Y.  so). 

•  United  Society  of  Shakers  v. 
Underwood,  9  Bush,  609,  617;  Cut- 
ting V.  Marlor,  78  N.  Y.  454 ;  6  Abb. 
N.  C.  388 ;  Brinckerhoff  v.  Bostwick, 
S8  N.  Y.  52,  and  consult  S.  C,  99  N. 
Y.  185  ;  Nelson  v.  Burrows,  9  Abb. 
N.  C.  280;  Bank  v.  Bossieux,  4 
Hughes,  C.  Ct.  387;  Batchelor  v. 
Planters'  Bank,  78  Ky.  435,  and  com- 
pare Cragie  v.  Hadley,  99  N.  Y.  131 ; 
Williams  v.  McDonald,  [N.  J.]  7  Atl. 
Rep.  866.  An  action  will  lie  by  a 
depositor  against  the  directors  for 
gross  negligence,  m  advertising  for 
and  continuing  to  do  business,  when 
the  slightest  examination  by  the  di- 
rectors of  the  affairs  of  the  bank  would 
have  disclosed  that  it  was  utterly  in- 
solvent (Delano  v.  Case,  17  111.  App. 
531).  "  Trustees  of  Savings  Banks, 
though  receiving  no  compensation, 
are  bound  to  exercise  great  diligence 
in  the  discharge  of  their  duties.  The 
degfree  of  care  required  depends  upon 
the  subject  to  which  it  is  to  be  ap- 
plied. Slight  care  is  not  enough. 
One  who  voluntarily  undertakes  the 
position  of  director  and  invites  confi- 
dence in  that  relation,  undertakes, 
like  a  mandatary,  with  those  whom  he 
represents  or  for  whom  he  acts,  that 
he  possesses  at  least  ordinary  knowl- 
edge   and    skill,    and    that    he    will 


bring  them  to  bear  in  the  dis- 
charge of  his  duties.  Such  is  the  rule 
applicable  to  public  officers,  profes- 
sional men  and  mechanics,  and  must 
be  applicable  to  every  one  who  under- 
takes to  act  for  another  in  a  situation 
or  employment  requiring  skill  or 
knowledge  ;  and  it  matters  not  that 
the  service  was  gratuitous.  Hence, 
trustees  of  a  savings  bank  are  deemed 
to  undertake  to  exercise  the  ordinary 
skill  and  judgment  requisite  for  the 
discharge  of  their  delicate  trust " 
(Hun  V.  Cary,  82  N.  Y.  65).  It  is 
gross  negligence  to  allow  a  cashier  to 
retain  his  position,  and  omit  to  make 
an  investigation  as  to  the  correctness 
of  his  affairs,  after  finding  out  that  he 
was  in  the  habit  of  gambling  in  stocks ; 
and  directors  will  be  liable  for  loss  oc- 
curring after  such  knowledge,  through 
embezzlement  by  the  cashier  of  securi- 
ties deposited  in  the  bank  (Prather  v. 
Kean,  29  Fed.  Rep.  498). 

2  Dunn  V.  Kyle,  14  Bush,  134; 
German  Amer.  Bank  v.  Auth,  87  Penn. 
St.  419;  Scott  V.  National  Bank,  72 
Penn.  St.  471 ;  Fleming  v.  Northamp- 
ton Bank,  62  How.  Pr.  177,  where  the 
court  cites  with  approval  Foster  v. 
Essex  Bank,  17  Mass.  479;  Morris  7/. 
Westminster  Bank,  i  C.  &  E.  498; 
and  consult  Bank  of  California  v. 
Western  Union  Telegraph  Company, 
52  Cal.  280. 
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§  590.  General  rule  of  liability. 

591.  Illustrations  of  the  rule. 

592.  False  certificates,  and  mistakes  in 

searches. 


§  593.  Liability  of  towns  for  negligence 
of  their  clerks. 


§  590.  General  rule  of  liability. — Clerks  of  courts,  of 
counties  and  towns,  prothonotaries,  registers  of  deeds,  and 
other  like  officers,  belong  to  that  class  of  ministerial 
officers  to  which  we  have  referred  on  a  previous  page.^ 
Their  duties  are  prescribed  in  general  terms  by  statute ; 
and,  in  some  of  the  states,  a  penalty  is  affixed  to  breaches 
of  official  duty  by  them.  In  many  of  the  states,  as  in  New 
York,*  they  are  expressly  declared  to  be  liable  for  all 
damages  resulting  from  their  errors  and  mistakes  in  cer- 
tain designated  duties.  But  independently  of  the  statute, 
they  are  liable  in  damages  to  any  one  who  is  specially  in- 
jured by  their  omission  to  perform  a  duty  imposed,  or  their 
negligent  performance  thereof  They  are  liable  not  only 
for  their  personal  default  or  negligence,  but  also  for  that  of 
their  deputies  within  the  ordinary  course  of  their  busi- 
ness.' 

1  Ante,  §  312.  and  it  is  no  defense  that  plaintiff  des- 
^  See  §  592,  post.  ignated  the  clerk  whom  he  desired 
'  Welddes  v.  Edsell,  2  McLean,  should  make  the  search,  or  that  he 
366.  The  deputy  is  responsible  for  failed  to  notify  the  register  as  soon  as 
his  acts  to  the  clerk  alone,  and  not  to  he  learned  of  the  existence  of  the 
third  parties  (McNutt  v.  Livingston,  mortgage  (Van  Schaick  v.  Sigel,  60 
7  Smedes  &  M.  641;  Snedicor  v.  How.  Pr.  122).  Damages  for  negli- 
Davis,  17  Ala.  472).  See  the  chapter  gence  are  recoverable  against  a  Tegis- 
on SheriflFs,  infra.  The  register  of  ter  of  deeds  who  undertakes  to  furnish 
New  York  City  is  liable  for  damages  plaintifif  a  full  abstract  of  the  title  to 
sustained  by  one  making  the  usual  lands  which  the  latter  desires  to  pur- 
requisition  for  a  certificate  of  search,  chase,  if,  in  consequence  of  the  care- 
a  mortgage  having  been  overlooked ;  less  omission  therefrom  of  any  men- 
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§  591.  Illustrations  of  the  rule.— The  reported  cases  which 
illustrate  and  apply  the  foregoing  rule  of  liability  to  this 
class  of  officers  are  few  in  number,  and  without  circum- 
stances of  novelty.  A  number  of  these  cases  turn  upon 
the  liability  of  clerks  for  negligence  in  taking  or  certifying 
as  to  the  sufficiency  of  bonds.  Thus  the  clerk  of  a  court 
is  liable  to  one  damaged  by  his  failure  to  require  security 
for  costs  in  a  proper  case,  on  issuing  a  writ,^  or  by  his  ac- 
cepting a  bond  with  insufficient  sureties,  where  it  is  his 
duty  to  inquire  into  their  sufficiency,^  or  by  his  approving 
an  appeal  bond  which  provides  an  insufficient  penalty.* 
So  he  would  be  liable  for  refusing  or  neglecting  to  issue  a 
writ  or  file  a  bill  of  exceptions  ^  in  a  proper  case.  And 
when  a  clerk  refused  to  issue  citation,  on  the  demand  of 
the  plaintiff,  though  informed  that  the  cause  of  action 
would  be  barred  by  limitation  within  a  short  period,  un- 
less saved  by  service  of  citation,  he  was  held  liable  for 
the  amount  of  the  debt  after  it  was  barred  by  lim- 
itation.* So  it  has  been  held  that  a  clerk  of  a  court  is 
liable  for  neglecting  to  enter  a  cause  on  the  docket,  whereby 
the  plaintiff  in  the  action  lost  the  opportunity  of  obtaining 


tion  of  a  particular  incumbrance,  the  Wiley,    14  Id.  172.     In  the  last  case, 

purchaser    is    put   to    any  additional  the   sureties  of  the   clerk  were   held 

expense  to  perfect  his  title  (Smith  v.  liable  on  their  bond.     In  Ohio,  it  has 

Holmes,  54  Mich.  104).     Under  N.  Y.  been    held     that    issuing    letters    of 

Laws,  1853,  ch.  610,  making  the  reg-  guardianship,  before  the  guardian  has 

ister  of    New   York   City   personally  filed  his  bond,  is  not  such  a  breach  of 

liable  for  all  mistakes  in  a  certificate  official  duty  as  to  charge  the  clerk's 

of   search  made  by  him,  a  register  is  sureties   (State    v.   Sloane,   20   Ohio, 

liable  for   such  mistakes  though  the  327). 

certificate  is  not  signed  by  him  per-  '  Billings  ».  Lafferty,  31  111.  318; 

sonally    (Van    Schaick    v.    Sigel,   58  Hubbard  v.   Switzer,  47  Iowa,   681; 

How.  Pr.  211).  Haverly  !<.  McClelland,  57    Id.    182; 

^  Wright  V.  Wheeler,  8  Ired.  Law,  Brock  v.  Hopkins,  5  Neb.  231. 
184.  *  Collins  V.    McDaniel,    66  Geo. 

2  McNutt  V.  Livingston,  7  Smedes  203. 
&  M.  641.     See  Bevins  v.  Ramsey,  ^  Anderson  v.  Johett,  14  La.  Ann. 

15  How.  [U.    S.]    179;    Snedicor  v.  614. 
Davis,    17     Ala.    472;     Governor   v. 
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judgment  until  a  subsequent  term :  the  defendant  in  tiie 
action  having  in  the  meantime  become  insolvent.^  But  a 
clerk  is  not  liable  for  omitting  to  do  an  act  which  the  law 
does  not  require  of  him.^ 

§  592.  False  certificates,  and  mistakes  in  searches. — A 
clerk  of  a  court  is  liable  for  falsely  certifying  to  the  court 
or  to  the  sheriff  that  a  valid  bond  has  been  given,  by  reason 
of  which  the  lien  of  a  judgment'  or  attachment*  is  lost. 
A  clerk,  like  a  commissioner  of  deeds  or  a  notary,  is  liable 
for  mistakes  in  his  certificate  of  an  acknowledgment  of  an 
instrument.**     A  clerk  who  undertakes  to  search  the  rec- 


'  Brown  v.  Lester,  13  Smedes  & 
M.  392.  Sharkey,  J.,  said:  "What- 
ever is  a  duty  required  by  law  is 
covered  by  the  condition  of  the  bond 
[to  faithfully  perform  the  duties  of  the 
office] ;  and  a  failure  to  discharge  a 
duty  which  is  required  is  a  breach  of 
the  bond,  for  which  the  injured  party 
may  recover  damages  commensurate 
to  the  injury."  The  clerk  of  court 
and  his  sureties  held  liable  for  his 
failure  to  enter  the  sum  for  which  a 
judgment  was  recovered ;  thereby  de- 
feating a  levy  (Governor  v.  Dodd,  81 
111.  163). 

2  In  England,  a  clerk  of  a  county 
court  is  not  liable  for  not  preparing, 
or  for  negligently  preparing,  a  notice 
to  defendant  of  an  order  against  him, 
which  order  was  made  by  the  judge 
at  the  time  of  delivering  judgment, 
and  formed  a  part  of  the  judgment, 
and  not  requiring  service  (Robinson 
■V.  Gell,  12  C.  B.  191).  Where  a  clerk 
of  a  court  refused  to  issue  more  than 
one  execution  on  a  judgment,  and  the 
statute  was  silent  as  to  the  number  of 
executions  which  might  be  issued; 
Held,  that  he  was  not  liable  for  a 
breach  of  his  official  duty  (State  v. 
Ruland,  12  Mo.  264). 

3  A  judgment-debtor,  for  the  pur- 


pose of  superseding  the  judgment 
against  him,  pending  an  appeal,  ten- 
dered to  the  clerk  sufficient  security. 
The  clerk  allowed  the  bond  to  be" 
signed  in  blank,  with  the  understand- 
ing that  he  might  afterward  fill  it  up, 
but  before  it  was  filled  up,  the  sureties 
revoked  the  authority.  The  clerk, 
however,  at  the  instance  of  counsel, 
filled  up  the  bond,  and  certified  it  to 
the  court  as  a  valid  bond.  The  judg- 
ment having  been  affirmed,  and  the 
sureties  become  bound  by  the  judg- 
ment, the  latter  filed  a  bill  against 
the  judgment-creditor  and  the  clerk, 
and  obtained  a  decree  for  a  perpetual 
injunction ;  Held,  in  an  action  by  the 
judgment-creditor  against  the  clerk, 
that  the  latter  was  liable  for  the 
amount  of  the  original  judgment,  with 
interest,  and  for  the  expenses  of  de- 
fending the  injunction  suit  (Williams 
V.  Hart,  17  Ala.  102). 

*  Work  V.  Hoofnagle,  i  Yeates, 
506. 

"  See  Barnes  v.  Smith,  3  Humph. 
82.  In  that  case,  the  clerk  omitted 
to  state  in  his  certificate  of  acknowl- 
edgment of  a  mortgage,  that  he  was 
personally  acquainted  with  the  mort- 
gagor, as  required  by  statute.  The 
court  held  that  the  original  certificate, 
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ords  of  his  office  is  liable  for  any  mistake  in  his  certificate 
of  the  same  to  the  damage  of  another.  Thus,  if  he  certi- 
fies to  a  purchaser  of  land  that  there  are  no  liens  of  judg- 
ments or  mortgages  upon  it,  when  in  fact  there  is  one,  he 
is  liable  to  such  purchaser.^  It  makes  no  difference  that 
the  return  was  made  by  a  person  other  than  the  clerk, 
provided  the  latter  employed  the  searcher  who  made  the 
return,  or  accepted  and  used  as  his  own  a  search  made  and 
certified  by  the  searcher  voluntarily  and  without  employ- 
ment."    A  clerk  having  received  a  deed  for  record,  and 


and  not  a  copy,  was  the  only  compe- 
tent evidence  to  prove  the  delinquency ; 
and,  that  not  being  produced,  a  ver- 
dict for  the  defendant  was  sustained. 
•  McCaraher  v.  Commonwealth,  5 
Watts  &  S.  21 ;  Ziegler  v.  Common- 
wealth, 12  Penn.  St.  227  ;  Chase  v. 
Heaney,  70  111.  268;  Harrison  v. 
Brega,  20  Upper  Canada  [Q.  B.],  324. 
And  it  is  immaterial  in  such  a  case 
that  there  was  no  proof  of  a  fee  paid 
lor  the  search  (lb.).  In  New  York, 
the  statute  provides  that  the  county 
clerk  shall  have  a  sufficient  number 
of  competent  searchers  in  his  office, 
shall  cause  searches,  when  ordered, 
to  be  made  without  delay,  shall  certify 
to  the  correctness  of  his  searches,  and 
shall  be  held  legally  liable  for  all 
damages  resulting  from  errors,  in- 
accuracies, or  mistakes  in  his  return. 
In  Kimball  v.  Connolly  (2  Abb. 
Ct.  App.  504),  plaintiff's  testatrix, 
desiring  to  obtain  a  loan  upon  her 
house  and  lot,  caused  a  search  to  be 
made  by  the  county  clerk  for  liens. 
The  clerk,  in  his  return,  omitted  to 
state  a  judgment  for  about  twenty- 
seven  dollars,  recovered  against  a 
previous  owner,  and  which  was  a  lien 
on  the  premises.  The  plaintiff's  testa- 
trix obtained  the  loan,  which  was 
more  than  sufficient  to  pay  off  all  the 
incumbrances  on  the  property,  includ- 


ing the  omitted  judgment.  The 
judgment-creditor  afterward  sold  the 
premises  on  execution,  and  bought 
them  in  for  sixty  dollars:  they  being 
worth  about  six  thousand  dollars.  By 
a  compromise  arrangement,  he  con- 
veyed the  premises  to  the  plaintiff,  as 
executor,  &c.,  of  the  deceased  owner, 
for  four  hundred  dollars.  The  plaintiff 
sued  the  county  clerk  for  the  loss  sus- 
tained by  the  estate.  Held,  that  as  the 
loss  sustained  was  directly  caused  by 
the  non-payment  of  the  judgment,  and 
not  by  the  clerk's  negligence,  the  latter 
was  not  liable. 

2  Morange  v.  Mix,  44  N.  Y.  315. 
It  was  further  held  in  that  case,  which 
was  to  recover  damages  for  negligence 
in  the  performance  of  a  contract  to 
search  for  taxes  and  assessments,  that 
if  the  defendant  would  avail  himself  of 
the  fact  that  the  plaintiff  is  protected 
from  loss,  or  has  ample  redress  against 
another  person  (by  covenants  against 
incumbrances  in  the  plaintiff's  deed) 
he  assumes  the  burden  of  proving  that 
a  remedy  exists,  which  is  available  to 
the  plaintiff,  and  to  which  he  should 
resort.  If  the  register  of  deeds  of  New 
York  county  certifies  to  an  erroneous 
return  to  a  requisition  for  a  search  in 
his  office,  he  is  guilty  of  "  neglect  in 
office  "within  Code  Civ.  Pro.,  §549, 
rendering  him  liable  to   arrest  in  an 
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entered  upon  it  "  received  for  record,"  is  bound  to  record 
it.  If  he  suffers  it  to  go  out  of  his  hands  unrecorded,  he 
is  liable  to  any  one  who  is  thereby  damaged.^  But  he  is 
not  bound  to  index  a  mortgage  left  with  him  for  record.^ 

§  593-  Liability  of  towns  for  negligence  of  their  clerks. — 
In  Vermont,  towns  are  made  liable  by  statute  for  the  de- 
faults of  their  clerks.  Under  this  statute,  it  being  the  duty 
of  town  clerks  to  index  their  records,  the  town  is  liable 
to  one  injured  by  neglect  to  provide  such  an  index.^  And 
where  a  purchaser  of  land  inquired  of  the  clerk  whether 
there  was  any  incumbrance  upon  it,  ana  requested  to  be 
shown  the  record,  if  there  was,  but  the  clerk  refused  to 
show  the  record,  and  knowing  the  fact  of  the  incumbrance 
concealed  the  same,  both  the  clerk  and  the  town  were  held 
liable.*  But  the  town  will  not  be  liable  for  the  mere  re- 
fusal of  the  clerk  to  refer  to  a  particular  record,  or  for  false 
verbal  representations  of  the  clerk  concerning  the  records, 
when  the  record  was  open  to  the  inspection  of  the  appli- 
cant, and  he  neglected  to  examine  it  for  himself.^ 

action  against  him  for  tlie  damages ;  omission  of  the  county  cleric  to  index 

although  the  search  was  not  personally  it  in  the  proper  book  does  not  deprive 

made  by  him,  but  by  a  searcher  in  his  the  mortgagee  of  the  right  of  priority 

employ,  who  was  designated  for  the  given    him     by    the    recording    act 

purpose  by  the  party  making  the  req-  (Mutual  Life  Ins.  Co.  v.  Dake,  87  N. 

uisition    (Van    Schaick    v.    Sigel,  9  Y.  257;  aff'g  i  Abb.  N.  C.  381). 
Daly,  383;  S.   C,  60  How.  Pr.   122;  "  Hunter  v.  Windsor,  24  Verm, 

aff'g,  58   Id.   211;  citing  Pickard  v.  327.     But  to  enable  a  party  to  sue  for 

Smith,    10  C.  B.  N.  S.  470  ;  and  dis-  such  neglect,  it  must  appear  that  the 

tinguishing  De  Moranda  v.  Dunkin,  4  neglect  to  keep  such  an  alphabet  or 

T.  R.   119).    The  register  must  owe  index  was  the  cause  of  the  damages 

a  duty  to  plaintiff  (Day  v.  Reynolds,  sustained  (lb. ;  Lyman  v.   Edgerton, 

23  Hun,  131).  29  Verm.  305). 

»  Welles  V.  Hutchinson,  2  Root,  "'  Lyman   v.   Windsor,   24   Verm. 

85.  S75- 

2  The  indexing  of  a  mortgage  is  '  Lyman  v.  Edgerton,  29   Verm, 

no  part  of  the  record  thereof ;  and  the      305. 
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§  594.  General  rule  of  liability  for  negligence. — The  office 
of  notary  is  of  ancient  origin,  and  is  known  to  all  com- 
mercial civilized  countries.  In  this  country,  a  notary's 
chief  functions  are  to  note  and  protest  bills  of  exchange, 
to  note  and  draw  up  ship-protests,  and  all  other  protests 
which  are  customary,  according  to  the  usage  of  merchants ; 
and,  in  addition,  notaries  are  very  generally,  if  not  uni- 
versally, authorized  by  statute  to  administer  oaths  and  to 
take  acknowledgments  of  deeds  and  other  instruments.^ 
They  belong  to  that  class  of  ministerial  officers  who  are 
subject  to  the  general  rule  that  public  officers  having  a 
ministerial  duty  to  perform  are  liable  in  damages  to  one 
to  whom  they  owe  any  duty,  who  is  specially  injured  by 
their  omission  to  perform,  or  their  unskillful  perform- 
ance of,  that  duty.^ 

§  595.  Statutory  liability.— Besides  this  rule  of  liability, 


'  "  The  expression  notarial  aci" 
says  Brooke,  in  his  treatise  on  the 
Office  of  a  Notary  (3d  ed.  p.  41),  "  is 
one  which  has  a  technical  meaning, 
and  it  seems  generally  to  signify  the 
act  of  authenticating  or  certifying  some 
document  or  circumstance  by  a 
written    instrument,    under    the   sig- 


nature and  official  seal  of  a  notary; 
or  of  authenticating  or  certifying  as 
a  notary  some  fact  or  circumstance 
by  a  written  instrument  under  his  sig- 
nature only"  (see  Fogarty  v.  Finlay, 
10  Cal.  239). 

2  See  ante,  §§313,  314. 
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the  statutes  of  the  several  states,  in  prescribing  the  powers 
and  duties  of  notaries,  generally  declare  their  liability  to  a 
private  action  for  damages  resulting  from  any  misconduct 
in  office.  Thus,  in  New  York,  the  statute  provides  that 
"  for  any  misconduct  in  any  of  the  cases  where  notaries 
public,  appointed  under  the  authority  of  this  state,  are 
authorized  to  act,  either  by  the  laws  of  this  state  or  of  any 
other  state,  government  or  country,  or  by  the  law  of 
nations,  or  by  commercial  usage,  they  shall  be  liable  to  the 
parties  injured  thereby  for  all  damages  sustained ;  and  shall 
be  subject  to  criminal  prosecution  and  punishment,  in  the 
same  cases,  and  in  the  same  manner,  in  which  other  public 
officers  of  this  state  would  be  liable  for  misconduct  in  any 
official  duty  or  act,  authorized  or  enjoined  by  the  laws  of 
this  state."  ^ 

§  596.  Liable  to  whom.— The  fact  that,  in    protesting 
bills  of  exchange,  notaries  are  usually  employed  by  bank- 
ers, to  whom  the  owners  of    bills  have  entrusted   them 
for  collection,  has  given  rise  to  a  number  of  decisions  as 
to  the  liability  of  such  bankers   for  the  negligence  of  a 
notary  employed  by  them  on  behalf  of  the  bill  holder.     We 
have  stated  these  decisions,  and  the  rule  deducible  there- 
from, in  a  previous  section.'*     The  rule  adopted  by  the  New 
York  courts  is,  that  in  the  performance  of  a  strictly  notarial 
function — that  is,  an  act  which  only  a  notary,  as  such,  can 
perform — a  notary  is  liable  directly  to  the  person  for  whose 
benefit  he  is  employed,  and  not  solely  to  his  immediate 
employer,  the  banker.     But,  in  his  employment  by  a  bank 
to  perform  a  non-notarial   act — that  is,  an  act  which  any 
person  not  a  notary  could  perform  with  equal  effect,  such 
as  the  giving  notices  of  non-acceptance  or  non-payment  of 
an  inland  bill — he   is  simply  the  servant  of  the  bank,  to 
whom  he  is  liable  for  his  negligence.     It  is,  however,  well- 

>  2  N.  Y.  Rev.  Stat.  284,  §  48.  '  Ante,  §§  586,  587. 
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settled  law  in  other  states  that  a  banker,  having  employed 
a  competent  notary,  is  not,  in  any  case,  liable  for  his  neg- 
lect to  perform  his  duty ;  the  notary  being  of  course  re- 
sponsible for  his  own  negligence  to  the  owner  of  the  bill.* 

§  597.  Standard  of  care  in  presenting  and  protesting  bills. 
— A  notary  who  receives  a  bill  of  exchange  for  the  pur- 
pose of  presenting  it,  and,  in  case  of  non-acceptance  or 
non-payment,  to  protest  it,  is  bound  to  use  ordinary  dili- 
gence in  the  matter,  so  as  to  secure  the  rights  of  the  owner 
against  all  the  parties  thereto.  If,  by  reason  of  any  omis- 
sion or  carelessness  in  the  presentment,  in  the  protest, 
or  in  the  giving  notice  thereof  to  the  proper  parties,  the 
owner  of  the  bill  suffers  loss,  the  delinquent  notary  is  liable 
for  the  damages  sustained.  Having  once  undertaken  to 
perform  a  strictly  notarial  act,  e.  g.,  the  presentment 
and  protest  of  a  foreign  bill,  he  cannot  delegate  his  powers 
to  any  other  person.  If  he  presents  the  bill,  he  only  can 
protest  it.  He  cannot  depute  another  to  present  it,  and  he 
himself  protest  it,  even  though  that  other  be  also  a  notary ;  ^ 
for  it  is  a  general  rule  that  a  personal  trust  or  power  con- 
ferred in  confidence  in  the  personal  qualifications  of  an 
individual,  cannot  be  delegated,  and,  indeed,  that  only  such 
powers  as  are  of  a  mechanical  nature  can  be  delegated.* 
It  has  been  repeatedly  adjudged  that  a  notary  must  per- 
sonally present  a  bill  which  he  intends  to  protest,  and  can- 
not delegate  his  authority  to  a  clerk  or  agent.*  A  custom 
has  long  prevailed  among  notaries  in  New  York  city,  and 

1  See  ante,  §  585.  Compare  Ger-  Hill,  53;  Chenowith  v.  Chamberlin,  6 
hardtw.  Boatman's  Sav.  Inst.,  38  Mo.  B.  Monr.  60;  Carmichael  v.  Bank  of 
60,  for  an  exception  to  the  rule.  Penna.  4  How.  [Miss.]  567  ;   Sacrider 

2  Commercial  Bank  v.  Barksdale,  v.  Brown,  3  McLean,  481  ;  Com- 
36  Mo.  563;  Commercial  Bank  v.  mercial  Bank  v.  Barksdale,  36  Mo. 
Varnum,  49   N.   Y.   269.  563.     In  Nelson  v.  Fotterall  (7  Leigh, 

3  See  Ess  v.  Truscott,  2  Mees.  &  179),  one  of  the  judges  expressed  the 
W.  385;  Powell  V.  Tuttle,  3  N.  Y.  opinion  that  a  clerk  regularly  em- 
396,  407;  Newton  z/.  Bronson,  13  Id.  ployedby  the  notary  might  present  bills 
593 ;  Story  on  Agency,  §  14.  for  him.    But  it  is  clear  that  the  court, 

*  Onondaga  Co.  Bank  v.  Bates,  3      as  such,  did  not  pass  upon  the  question. 
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doubtless  in  other  places,  by  which  the  presentment  of 
inland  bills  and  promissory  notes  is  made  by  the  notary's 
clerk.  As  such  instruments,  however,  do  not  require  strict 
protest,  such  presentment  is  not  a  strictly  official  act,  and 
may  be  made  by  any  one.^  But  a  protest  made  under  such 
circumstances  is  worthless,  and  cannot  be  used  as  evidence 
under  the  statutes  which  (in  New  York  and  other  states) 
make  the  protest  of  an  inland  bill  presumptive  evidence  of 
its  dishonor.^  Upon  proof,  however,  of  an  established, 
general,  and  notorious  usage  to  present  even  foreign  bills 
by  a  deputy,  it  is  held  in  New  York  that  such  presentment 
will  sustain  a  protest  by  the  notary  at  common  law.* 

§  598.  Illustrations  of  the  rule.— It  will  not  be  deemed 
necessary  for    us  to    give    even  a  summary  of   the  very 
numerous   reported    cases   in    which    indorsers  of   com- 
mercial   paper    have  been  released   from  liability  on  ac- 
count   of   want    of    sufficient    presentment    or    protest. 
These  cases    furnish  many   instances    of  carelessness  on 
the  part   of   notaries  ;    but,  either  because    such    acts  of 
carelessness  have  not  amounted  to  such  culpable  negli- 
gence as  to  be  actionable,  or  because  the  notary's  liability 
has  been  so  fully  conceded   that  no  litigation   has  arisen, 
the   books   contain   very   few   cases   against  notaries  for 
negligence  in  their  official  duties.      It  is   clearly  culpa- 
ble negligence  for  a  notary  to  protest  a  bill  for  non-pay- 
ment before  its  maturity,*  or  to  delay  to  demand  payment 
until  after  its  maturity.^     The  negligent  omission  to  notify 

^  It  is  the  custom  in  England  for  ^  Commercial  Bank  v.  Varnum,  49 

clerks  of  notaries  to    present    bills,  N.  Y.  269. 

whether  foreign  or  inland,  for  accept-  *  Stacy  v.   Dane  County  Bank,  12 

ance  or   payment,  the    notary  after-  Wise.  629 ;  American  Express  Co.  v. 

wards  noting    the   presentment   and  Haire,    21  Ind.  4.      See    Mechanics' 

preparing  his  protest  (Brooke  on  the  Bank  z*.  Merchants' Bank,  6  Mete.  13. 
Office  of  a  Notary,  3d  ed.  71,  128;  see  ^  See  Fabens  v.  Mercantile  Bank, 

Chitty  on  Bills,  334).  23  Pick.  330;  Warren  Bank  v.  Suffolk 

2  Onondaga  Co.  Bank  v.  Bates,  3  Bank,  10  Cush.  582;  Jackson  w.  Union 

Hill,  53.  Bank,  6  Harr.  &  J.  146. 
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the  proper  parties  of  the  dishonor  of  a  bill,  whereby  the 
holder  loses  his  remedy  against  any  such  parties,  will  make 
the  notary  liable.  But  a  notary  is  not  bound  to  know  the 
residence  of  the  parties  to  a  bill/  He  is  bound  to  know  no 
one  but  the  holder  or  the  last  endorser,  and  they  should  at 
all  times  be  prepared  to  give  him  precise  information  as  to 
the  residence  of  the  party  whom  they  wish  to  charge.  If 
the  last  indorser  gives  a  notary  a  wrong  direction  as  to  the 
first  indorser's  residence,  he  ought  not  to  complain  that,  in 
following  his  directions,  the  notary  misdirected  a  notice  of 
dishonor.^  It  has  been  remarked,  however,  that  the  fact 
that  a  notary  was  misdirected,  especially  by  a  stranger,  is 
no  excuse,  if,  by  the  exercise  of  reasonable  diligence,  he 
could  have  procured  better  and  correct  information.' 

§  599.  Giving  notice  of  dishonor  of  bills. — Notice  of  the 
dishonor  of  a  bill  should  be  given,  as  soon  as  it  reasonably 
can  be,  to  all  the  antecedent  parties  on  a  foreign  bill.  But 
in  the  case  of  inland  bills,  which  are  not  protestable  by  the 
rules  of  the  commercial  law,  it  is  said  not  to  be  the  duty 
of  a  notary  to  give  notice  of  its  dishonor  to  any  party 
except  the  one  from  whom  he  received  it.  Nevertheless, 
where  a  statute  enjoiris  upon  a  notary,  in  protesting  pro- 
missory notes,  the  duty  of  giving  such  notice  of  dishonor 
as  may  be  requisite  to  charge  the  parties  to  it,  the  notary 
is  bound  to  notify  all  the  antecedent  parties.* 

*  In    MulhoUand    v.    Samuels  (8  the  maker  can  be  found,  he  cannot  be 

Bush,  63),   held,  that  the  notary  was  charged  with  negligence  in  failing  to 

not  bound  to  search  for  such  residence,  find  him. 

In  Vandewater  7/.  Williamson  (13  Phil.  ^  See  Bellemire  v.  U.  S.  Bank,  4. 
140),  it  was  held  to  be  no  part  of  the  Whart.  105;  Bank  of  Mobile  v.  Mars- 
official  duty  of  a  notary  to  demand  ton,  7  Ala.  108;  Morgan  v.  Van 
payment  of  a  note  placed  in  his  hands  Ingen,  2  Johns.  204. 
for  protest.  In  making  such  demand,  =  See  Citizens'  Bank  v.  Howell,  8 
he  acts   simply  as  the  agent  of  the  Md.  530,  545. 

holder,  and  if  the  holder  fails  to  fur-  *  Bowling  v.  Arthur,  34  Miss,  41 ; 

nish  him  with  information  as  to  where  see  Frazier  v.  New  Orleans  Gas  Co.,  % 
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§  600.  Negligence  must  be  direct  cause  of  indorser's  dis- 
charge.—It  does  not  follow,  because  the  holder  of  a  bill 
has  lost  his  remedy  against  an  indorser  for  want  of  due 
presentment  and  demand  made,  and  due  notice  of  dishonor 
given  to  the  indorser,  that  this  is  sufficient  to  maintain  an 
action  against  the  notary.  It  is  necessary  to  go  further, 
and  prove  that  the  discharge  of  the  indorser  was  attribu- 
table directly  to  the  notary's  neglect  and  want  of  skill.^ 
The  holder  is  not  bound,  however,  to  prosecute  a  fruitless 
suit  against  the  indorser  before  he  can  maintain  an  action 
against  his  own  agent  for  neglecting  to  make  due  demand 
of  the  maker,  or  to  give  notice  of  his  default.  The  legal 
presumption  is,  that  the  indorser  will,  if  sued,  avail  himself 
of  his  discharge.^ 

§  601.  Defenses  by  notary.— Notwithstanding  the  negli- 
gence of  a  notary  in  the  presentment,  protest,  or  notice 
of  dishonor  of  a  bill,  yet  where  the  holder,  being  advised 
of  such  neglect,  omits  to  avail  himself  of  other  grounds  of 
action  against  the  indorser,  independent  of  the  protest, 
^.^.,  waiver  of  protest  and  notice  by  the  indorser,  he  cannot 
claim  to  have  lost  his  remedy  against  the  indorser  by  the 
notary's  negligence,  and  cannot,  therefore,  recover  against 
the  latter.®  If,  notwithstanding  the  notary  had  done  his 
duty,  the  owner  could  not  have  recovered  on  the  bill,  the 
notary  is  not  liable  for  his  negligence ;  and  in  an  action 
against  him,  it  would  seem  that  the  notary  may  avail  him- 
self of  any  defense  which  the  party  sought  to  be  charged 
on  the  bill  could  have  set  up." 


,  4 


Rob.  [La.]  294;  Allen  v.  Merchants'  '  Franklin  w.  Smith,  21  Wend.  624. 

Bank,  22  Wend.  215 ;  reversing  S.  C,  See  Van  Wart  v.  Woolley,  3  Barn.  & 

15  Id.  482;  Bank  of  Utica  v.  Smedes,  Cr.  439;  5  Dowl.  &  R  374;  Swinyard 

3  Cow.  663  ;  20  Johns.  372.  v.  Bowes,  S  Maule  &  S.  62 ;  Holbrow 

1  Emmerling  v.  Graham,   14  La.  v.  Wilkins,  i  Barn.  &  Cr.  10. 
Ann.   390;  Mechanics'  Bank  v.  Mer-  *  See  Reed  v.  Darlington,  19  Iowa, 

chants'  Bank,  6  Mete.  13.  349- 

*  lb. 
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§  602.  Liability  for  defective  acknowledgments.— A  very 
generally  exercised  function  of  notaries  public  in  this 
country  is  the  administration  of  oaths  and  affirmations,  and 
the  taking  of  affidavits  and  acknowledgments  of  deeds 
and  other  instruments.  Except  in  Maine,  New  Jersey, 
Maryland  and  Kentucky,  notaries  public  have  statutory 
power  to  receive  the  proof  or  acknowledgment  of  instru- 
ments in  writing  for  the  purpose  of  record.  They  are 
also  very  generally  empowered  to  take  depositions ;  and  in 
Florida  and  Louisiana  they  are  authorized  to  perform  the 
marriage  ceremony.  Many  of  the  states  require  notaries  to 
keep  an  official  record  or  register  of  their  acts,  under  a 
penalty  for  their  failure  to  do  so,  and  to  give  bonds  for  the 
faithful  performance  of  their  duties.  For  his  incapacity, 
mistake  or  negligence  in  the  performance  of  these  duties, 
a  notary  public  is  liable  to  one  who  suffers  in  consequence 
of  want  of  care  in  his  official  capacity.  So,  where  in 
taking  the  acknowledgment  of  a  mortgagor  a  notary 
omitted  to  state,  as  required  by  the  statute,  that  the  person 
acknowledging  it  was  known  to  him,  and,  in  consequence 
of  the  omission,  the  mortgage  was  held  to  be  insufficient, 
and  the  mortgagee  lost  the  security  of  the  indebtedness, 
the  notary  was  held  liable  for  the  amount  of  the  debt  and 
interest ;  and  the  fact  that  the  certificate  had  been  partially 
filled  in  by  the  attorney  for  the  mortgagee  was  held  to  be 
no  excuse.^ 


1  Fogarty^/.  Finlay,  10  Cal.  239.  So  to  ascertain  it  by  credible  witnesses 

if  a  notary  states  in  his  certificate   of  who    are   known    to    him    (State  v. 

acknowledgment  that  the  person  ex-  Meyer,  2  Mo.  App.413).  See  Rocher- 

ecuting  the  instrument  is   known   to  eau  v.  Jones,  29  La.  Ann.  82 ;    People 

him,  when  in  fact  he  does  not  know  v.    Colby,   49   Mich.   456.     A  notary 

him,  he  is  liable  for  all  damages  which  who  falsely  certified  an  acknowledg- 

may  result  from  his  misstatement ;  and  ment  to  a  forged  satisfaction  piece  of 

it  is  no  defense  that  he  believed  the  a  chattel  mortgage,  held  liable  to  the 

certificate  to  be  true.     It  is  his  official  party  injured   for  all    damages   sus- 

duty,  where    he    has    not     personal  tained  (Lesser  v.  Wunder,  9   N.  Y. 

knowledge  of  the  identity  of  a  person.  Week.  Dig.  56). 
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§  603.  Right  to  recover  for  services.— In  England,  a  phy- 
sician, like  an  advocate,  cannot  recover  fees  by  any  legal 
process,  as  by  an  ancient  fiction  he  is  supposed  to  render 
his  services  from  purely  philanthropic  motives ;  ^  though  a 
mere  surgeon  has  a  legal  right  to  his  fees.  Accordingly,  a 
physician  in  England  is  liable  for  his  negligence  only  to 
the  extent  to  which  one  is  liable  who  renders  a  gratuitous 
service ;  while  a  surgeon  or  apothecary  is  subject  to  the 
usual  rules  of  liability.  No  such  distinction  exists,  or  ap- 
pears ever  to  have  existed,  in  this  country.  Physicians  of 
all  grades  can  sue  for  their  fees;^  and  therefore  they  are 
liable  for  their  negligence,  equally  with  surgeons. 


'  In  Attorney-General  v.  Royal  Col- 
lege of  Physicians  (7  Jur.  [N.  S.]  511) 
it  was  held  that  a  physician  might  re- 
cover for  professional  services  on  a 
special  contract. 

2  Judah  V.  McNamee,  3  Blackf. 
269.  Where  a  physician,  during  his 
attendance  upon  a  patient  (the  defend- 
ant), having  also  attended  patients  in- 
fected by  small  pox,  had  by  want  of 
proper  care  communicated  the  in- 
fection to  the  defendant  and  his  fam- 


ily, thus  necessitating  further  attend- 
ance and  an  increased  bill,  it  was 
held,  in  an  action  by  the  physician  to 
recover  for  his  services,  that  no  re- 
covery could  be  had  for  the  additional 
services  rendered  necessary  by  the 
plaintiff's  own  want  of  proper  care, 
and  that  the  defendant  was  entitled  to 
a  further  deduction  from  that  portion 
of  the  bill  which  was  properly  charge- 
able, sufficient  to  reimburse  him  for  all 
damages  which  he  had  sustained  by 
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§  604.  Obligation  of  unpaid  physician.— A  physician  or 
surgeon  attending  gratuitously  is  liable  for  gross  negli- 
gence only.  Yet,  as  his  duties  relate  more  or  less  directly 
to  the  preservation  of  human  life,  it  follows,  upon  the 
principles  elsewhere  stated,^  that  it  may  often  be  gross 
negligence  in  a  physician  to  fail  in  giving  such  attention 
to  his  patient  as  would  only  be  expected  from  a  well-paid 
person  in  respect  to  matters  of  mere  pecuniary  value. 
Inasmuch  as  gratuitous  services  are  more  generally  ren- 
dered by  young  and  inexperienced  physicians  than  by  those 
who  are  well  established  in  their  business,  a  presumption 
naturally  arises  that  one  who  renders  such  services  is  not 
possessed  of  great  skill,  and  was  not  supposed  to  be  by 
the  patient.  This  presumption  may  be  overcome  by  proof 
to  the  contrary ;  and  the  physician  must  be  judged  by  the 
standard  to  which  he  led  the  patient  to  believe  that  he  had 
attained ;  or,  if  he  has  done  nothing  to  mislead  his  patient 
upon  this  point,  his  responsibility  will  be  measured  by  the 
degree  of  skill  which  he  is  proved  actually  to  possess. 

§  605.  Obligation  of  paid  physician  to  use  skill.  —  Al- 
though a  physician  or  surgeon  may  doubtless,  by  express 
contract,  undertake  to  perform  a  cure  absolutely,^  the  law 
will  not  imply  such  a  contract  from  the  mere  employment 
of  a  physician.^     A  physician  is  not  a  warrantor  or  insurer 

bodily  suffering  and  loss  of  time  (Piper  skill  and  attention  to  that  end  (Rey- 

V.  Menifee,  12  B.  Monr.  465).  nolds  v.  Graves,  3  Wise.  416). 

»  Ante,  §  46.    See  Ritchey  v.  West,  ^  Gallaher  v.  Thompson,  Wright 

23  111.  385.  [Ohio],  466;  McCandless  v.  McWha, 

2  See  Leighton  v.  Sargent,  7  Fos-  22  Penn.   St.  261.     In  the  last  case 

ter,  468.     When  a  declaration  alleged  Woodward,   J.,  said:    "The  implied 

that  a  physician  and  surgeon  "  under-  contract  of  a  physician  or  surgeon  is 

took  and  promised  to  set,  dress,  take  not  to  cure— to  restore  a  Hmb  to  its 

care  of,  and  manage,  as  such  physician  natural  perfectness— but  to  treat  the 

and  surgeon,  said  broken  bone,  in  a  case  with  diligence  and   skill.      The 

proper,  prudent,  and  skillful  manner  " ;  fracture  may  be  so  complicated  that 

Held,  that  this  was  not  a  special  un-  no  skill  vouchsafed  to  man  can  restore 

dertaking  to   cure   the    plaintiff,   but  original  straightness  and  length;   or 

only  to   use   reasonable   professional  the  patient  may,  by  willful  disregard 
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of  a  cure,  and  is  not  to  be  tried  by  the  result  of  his  reme- 
dies.^ His  only  contract  is  to  treat  the  case  with  reason- 
able diligence  and  skill.  If  more  than  this  is  expected,  it 
must  be  expressly  stipulated  for. 

§  606,  Degree  of  skill  required.— The  general  rule,  there- 
fore, is,  that  a  medical  man,  who  attends  for  a  fee,  is  liable 
for  such  a  want  of  ordinary  care,  diligence,  or  skill  upon 
his  part,  as  leads  to  the  injury  of  his  patient.*  To  render 
him  liable,  it  is  not  enough  that  there  has  been  a  less  de- 
gree of  skill  than  some  other  medical  men  might  have 
shown,  or  a  less  degree  of  care  than  even  he  himself  might 
have  bestowed ;  nor  is  it  enough  that  he  himself  acknowl- 
edged some  degree  of  want  of  care :  there  must  have  been 
a  want  of  competent  and  ordinary  care  and  skill,  and  to 
such  a  degree  as  to  have  led  to  a  bad  result.* 

§  607.  He  is  bound  to  have  skill.— But  a  professed  phy- 
sician or  surgeon  is  bound  not  only  to  use  such  skill  as  he 


of  the  surgeon's  directions,  impair  the 
effect  of  the  best-contrived  measures. 
He  deals  not  with  insensate  matter, 
like  the  stonemason  or  bricklayer, 
who  can  choose  their  materials'  and 
adjust  them  according  to  mathemati- 
cal lines ;  but  he  has  a  suffering 
human  being  to  treat,  a  nervous  sys- 
tem to  tranquilize,  and  a  will  to  regu- 
late and  control."  See  Carpenter  v. 
Blake.  60  Barb.  488. 

*  Hancke  v.  Hooper,  7  Carr  &  P. 
81 ;  McCandless  v.  McWha,  22  Penn. 
St.  261.  Proof  that  the  surgeon  gave 
assurances  to  plaintiff  that  he  pos- 
sessed and  would  exercise  extraordi- 
nary skill,  and  effect  a  cure,  held  not 
admissible,  when  not  pleaded  (Good- 
win V.  Hersom,  65  Maine,  223). 

2  Landon  v.  Humphrey,  9  Conn. 

209;   Wood  V.  Clapp,  4  Sneed,   65; 

Carpenter   v.    Blake,   60  Barb.  488; 

Bellinger  v.  Craigue,  31   Barb.  534; 
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Briggs  v.  Taylor,  28  Verm.  180; 
Lanphier  v.  Phipos,  8  Carr.  &  P. 
475;  McNevins  v.  Lowe,  40  111.  209; 
Ritchey  v.  West,  23  Id.  385 ;  Barnes  v. 
Means,  82  Id.  379 ;  Gramm  v.  Boener, 
56  Ind.  497 ;  Tefft  v.  Wilcox,  6  Kan- 
sas, 46 ;  Smothers  v.  Hanks,  34  Iowa, 
286.  In  McCandless  v.  McWha  {su- 
pra). Woodward,  J.,  said,  that  by  rea- 
sonable skill  and  diligence  the  court 
meant  "such  as  thoroughly  educated 
surgeons  ordinarily  employ.''  Where 
one  holds  himself  out  to  the  public  as 
a  physician  and  surgeon,  the  law  im- 
plies a  promise  and  duty  on  his  part 
that  he  will  use  reasonable  skill  and 
diligence  in  the  treatment,  and  for  the 
cure  of  those  who  may  employ  him 
(Reynolds  v.  Graves,  3  Wise.  416; 
Patten  v.  Wiggin,  51  Maine,  594). 
*  Rich  V.  Pierpont,  3  Fost.  &  F. 

35- 
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has,  but  to  have  a  reasonable  degree  of  skill.^     The  law 
will  not  countenance  quackery  ;  and  although  the  law  does 


*  In  Carpenter  v.  Blake  (60  Barb. 
488;  50  N.Y.  696;  10  Hun,  358;  75  N. 
Y.  I2J,  plaintiff  dislocated  her  elbow 
joint,  and  defendant  was  called  in  as  a 
surgeon,  and  attempted  to  reduce  the 
dislocation,  but  either  through  negli- 
gence or  want  of  skill,  failed  to  do  so, 
and  in  consequence  plaintiff  became 
permanently  crippled.  A  verdict  for 
plaintiff  having  been  rendered,  it  was 
reversed  by  the  Court  of  Appeals,  on 
the  ground  that  it  was  error  to  charge 
the  jury  "that  it  was  entirely  immate- 
rial to  the  inquiry  whether  defendant, 
at  the  time  he  undertook  the  reduction 
of  the  dislocation,  was  or  was  not  re- 
puted to  be,  or  was  or  was  not  a  skillful 
.surgeon."  On  the  second  trial  plaint- 
iff again  obtained  a  verdict,  which  the 
Court  of  Appeals  affirmed ;  and  it  was 
held  that  it  was  not  necessary  that 
there  should  be  proof  of  gross  culpabil- 
ity on  the  part  of  a  surgeon  ;  that, 
having  engaged  in  the  performance  of 
services  requiring  skill  and  care,  he  is 
liable  for  a  want  of  the  requisite  skill 
or  for  an  omission  to  exercise  proper 
care,  and  that  one  who  offers  himself 
for  employment  in  a  professional  ca- 
pacity undertakes:  (l)  That  he  pos- 
sesses that  reasonable  degree  of 
learning  and  skill  which  is  ordinarily 
possessed  by  the  professors  of  the 
same  art  and  science,  and  which  is 
ordinarily  regarded  by  the  community 
and  by  those  conversant  with  the  em- 
ployment, as  necessary  to  qualify  him 
to  engage  in  such  business.  (2)  That 
he  will  use  reasonable  and  ordinary 
care  and  diligence  in  the  exercise  of 
his  skill  and  the  application  of  his 
knowledge  to  accomplish  the  purpose 
for  which  he  is  employed.  (3)  That 
he  will  use  his  best  judgment  in  the 
exertion  of  his  skill  and  the  applica- 


tion of  his  diligence.  S.  P.,  Smothers 
V.  Hanks,  34  Iowa,  286;  Patten  v. 
Wiggin,  51  Maine,  594.  In  Bellinger  57. 
Craigue  (31  Barb.  534)  it  was  held  that 
the  obligation  to  use  care  and  skill  was 
so  essential  a  part  of  a  doctor's  title  to 
compensation,  that  a  recovery  of  judg- 
ment for  his  services  necessarily  'm.- 
volved  a  determination  that  he  had 
used  due  care,  so  as  to  bar  any 
action  upon  his  negligence;  and  this, 
notwithstanding  all  defense  on  the 
ground  of  negligence  was  expressly 
waived  in  the  action  brought  by  the 
doctor.  Mullin,  J.,  dissented;  and,  as 
it  seems  to  us,  had  the  weight  of  rea- 
son upon  his  side.  A  medical  man  is 
bound  to  have  the  ordinary  skill  and 
judgment  of  members  of  his  profession 
(Hathorn  v.  Richmond,  48  Verm.  557; 
Barnes  v.  Means,  82  111.  379 ;  Gates  v. 
Fleischer,  67  Wise.  504;  Simonds  v. 
Henry,  39  Maine,  155;  Landon v.  Hum- 
phrey, 9  Conn.  209;  Small  v.  Howard, 
128  Mass.  131 ;  McNevins  v.  Lowe,  40 
111.  210.)  If  a  family  doctor,  on  leaving 
town,  recommends,  in  case  of  need, 
some  other  physician  who  is  not  in 
any  sense  in  his  employment,  it  does 
not  make  him  liable  for  injuries  re- 
sulting from  latter's  want  of  skill. 
An  instruction  that  a  physician  must 
exercise  such  skill  as  is  ordinarily 
exercised  by  educated  physicians,  with- 
out further  defining  it,  is  incorrect 
(Hitchcock  V.  Burgett,  38  Mich.  501). 
But  he  is  not  bound  to  have  more 
(Howard  v.  Grover,  28  Maine,  97; 
Smothers  v.  Hanks,  34  Iowa,  286 ;  see 
Bowman  v.  Woods,  i  Greene  [Iowa], 
441 ;  Gallaher  v.  Thompson,  Wright 
[Ohio],  466).  In  an  action  by  a  hospi- 
tal patient  for  maltreatment  there  by 
two  surgeons,  in  the  administration  of 
a  hot  bath  which  they  had  ordered,  but 
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not  require  the  most  thorough  education  or  the  largest  ex- 
perience, it  does  require  that  an  uneducated,  ignorant  man 
shall  not,  under  the  pretense  of  being  a  well  qualified  phy- 
sician, attempt  recklessly  and  blindly  to  administer  medi- 
cines or  perform  surgical  operations.^  If  the  practitioner, 
however,  frankly  informs  the  patient  of  his  want  of  skill, 
or  the  patient  is  in  some  other  way  fully  aware  of  it,  the 
latter  cannot  complain  of  the  lack  of  that  which  he  knew 
did  not  exist.^ 

§  608.  Standard  of  skill  not  absolute.— The  standard  of 
skill  may  vary  according  to  circumstances,  and  may  be 
different  even  in  the  same  state  or  country.  In  country 
towns,  and  in  unsettled  portions  of  the  country  remote 
from  cities,  physicians,  though  well  informed  in  theory, 
are  but  seldom  called  upon  to  perform  difficult  operations 
in  surgery,  and  do  not  enjoy  the  greater  opportunities  of 
daily  observation  and  practice  which  large  cities  afford. 
It  would  be  unreasonable  to  exact  from  one  in  such  cir- 
cumstances that  high  degree  of  skill  which  an  extensive 
and  constant  practice  in  hospitals  or  large  cities  would 
imply  a  physician  to  be  possessed  of  A  physician, 
though  inexperienced  and  unlearned,  may  in  some  cir- 
cumstances undertake  an  operation,  and  in  such  case  he  is 
bound  only  to  use  the  best  skill  he  has  ;  for,  as  has  been 
remarked,'  "  many  persons  would  be  left  to  die  if  irregular 
surgeons  were  not  allowed  to  practice." 

which  it  was  no  part  of  their  duty  per-  '  A  person  not  qualified  as  a  regu- 

sonally  to  superintend,  and  at  the  ac-  lar  medical  practitioner,  but  assuming 

tual  administration  of  which  they  were  to  practice  as  such,  and  undertaking  to 

not  present ;  held,  that  if  they  were  not  treat  another  for  a  disease,  is  liable  for 

personally  cognizant  of  the  alleged  ill-  injury  caused  by  his  ignorance  (Rud- 

usage,  they  were  not  liable  (Perionow-  dock  v.  Lowe,  4  Fost.  &  F,  519). 

sky  V.  Freeman,  4  Fost.  &  F.  977).  '  Rex  v.  Van  Butchell,  3  Carr.  & 

'  Long  V.  Morrison,  14  Ind.  595;  P.  629;  and  see  McCandless  v.  Mc- 

Ritchey  7/.  West,  23  111.  385 ;  Fowler  2/.  Wha,   22  Penn.   St.   268.     In  Rex  y. 

Sergeant,  i  Grant  [Pa.],  355;  Wood  Simpson,   4  Carr.   &  P.    407,    note, 

7/.  Clapp,  4  Sneed,  65.  Bayley,  B.,  said  :   "  If  a  person  not  of 
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§  609.  Tests  of  skill.— None  but  the  most  general  tests 
of  a  physician's  skill  can  be  stated  as  rules  of  law. 
The  great  variance  between  the  medical  theories  which 
find  acceptance  among  different  schools,  each  of  which 
has  its  sincere  and  devoted  adherents,  and  each  being,  in 
the  estimation  of  its  opponents,  mere  quackery,  make 
it  impossible  to  assert,  as  a  proposition  of  law,  that 
any  particular  system  affords  an  exclusive  test  of  skill.* 
But  one  who  professes  to  adhere  to  a  particular  school 
must  come  up  to  its  average  standard,  and  must  be  judged 
by  its  tests,  and  by  the  light  of  the  present  day.*  Thus,  a 
physician  who  should  now  practice  the  reckless  and  indis- 
criminate bleeding  which  was  in  high  repute  thirty  years 
ago,  or  should  shut  up  a  patient  in  fever,  and  deny  all 
cooling  drinks,  would  doubtless  find  the  old  practice  a 
poor  excuse  for  his  imbecility.  So,  if  a  professed  home- 
opathist  should  violate  all  the  canons  of  homeopathy,  he 
would  be  bound  to  show  some  very  good  reason  for  his 
conduct,  if  it  was  attended  with  injurious  effects.  Upon 
many  points  of  medical  and  surgical  practice,  all  the 
schools  are  agreed  ;  and  indeed  common  sense  and  univer- 

medical  edvLcaiion,  w^ere  professional  441;   see  Commonwealth  v.  Thomp- 

atti  might  be  obtained,  undertakes  to  son,  6   Mass.   134).     And  yet  it  has 

administer  medicine  which  might  have  been   held,   in   North  CaroHna,    that 

a  dangerous  effect,  and  thereby  occa-  what  is  reasonable  skill  and  due  care 

sions  death,  such  person  is  guilty  of  in  a  physician,  in  the  treatment  of  a 

manslaughter."     The   text  is  quoted  patient,  is  a  question  of  law,  and  it  is 

and  approved  in  Gramm  v.  Boener,  error  to  leave  it  to  be  determined  by 

56  Ind.  497.    See  Bolt  v.  Murray,  41  the  jury  (Woodward  v.  Hancock,  7 

Hun,  638.  Jones  Law,  384). 

^  Thus,  in  Corsi  v.  Maretzek  (4  '  In  Simonds  v.  Henry  (39  Maine, 
E.  D.  Smith,  I),  it  was  held  that  a  155),  the  court  charged  the  jury  "that 
homeopathic  physician  stood  upon  an  if  the  plaintiff  exercised  all  the  knowl- 
equality  before  the  law  with  allopathic  edge  and  skill  to  which  the  art  at  that 
practitioners.  And  one  who  professed  time  had  advanced,  that  would  be  all 
to  follow  the  "  botanic  system '■  was  that  would  be  required  of  him."  But 
held  to  have  done  all  that  could  be  this  was  regarded  as  too  high  a  stand- 
asked  ot  him  by  following  its  rules  ard  of  professional  duty,  and  a  new 
(Bowman  v.  Woods,  l  Greene  [Iowa],  trial  was  ordered. 
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sal  experience  prescribe  some  invariable  rules,  to  violate 
which  may  generally  be  called  gross  negligence.^ 

§  610.  Character  of  disease  may  determine  degree  of 
skill.— The  state  of  health  of  the  patient  may  have  much 
weight  in  determining  whether  ordinary  diligence  and  care 
have  been  used  by  the  attending  physician.  What  might 
be  deemed  ordinary  care  in  some  circumstances  would  be 
gross  negligence  in  others.  A  disease  known  to  be  rapid 
and  dangerous  will  require  a  more  instant  and  careful 
attention  and  application  of  remedies,  than  one  compara- 
tively harmless,  requiring  only  good  nursing.^ 

§  611.  Habits  and  tendencies  of  patient  may  determine 
degree  of  skill.— Aside  from  the  manipulation  of  a  fractured 
limb,  a  surgeon  has  to  contend  with  very  many  powerful 
and  hidden  influences,  such  as  the  habits,  hereditary  ten- 
dencies, vital  force,  mental  state  and  local  circumstances 
of  the  patient.  While,  on  the  one  hand,  these  will  ex- 
plain his  ill  success  and  moderate  the  degree  of  his  re- 
sponsibility, it  would  seem  that  he  is  bound  to  inform  him- 
self of  these  facts,  so  far  at  least  as  they  would  be  likely 
to  influence,  in  the  management  of  the  case,  the  conduct 
of  a  prudent  physician.  We  should  say,  for  example,  that 
a  physician  about  to  administer  an  anaesthetic,  is  bound  to 
inform  himself  as  to  the  condition  of  the  patient's  heart, 

•  Thus    a  failure  to  remove  the  inflammation  may  soon  be  destroyed, 

placenta  after  childbirth  is  highly  cul-  so  rapid  and  dangerpus  is  the  disease, 

pable  negligence  (see  Lynch  v.  Davis,  and  unless  treated    intelligently  and 

12  How.  Pr.  323).  with     great     promptness,    blindness 

2  Dr.  Elwell,  in  his  work  on  Mai-  quickly  supervenes ;  while  in  rheuma- 

practice   (p.   28),    observes :   "  It  un-  tism,  but  little,  perhaps  nothing,  can 

doubtedly  requires  a  higher  degree  of  be  done  hastily,  it  being  a  disease  of 

skill  for  the  successful  and  safe  treat-  the  joints  and  muscular  system,  usually 

ment  of  iritis  than  that  required  in  requiring  a  long  course  of  treatment, 

rheumatism,  because,   in   the  former  giving  to  the  attending  physician  full 

case,  the  most  important  and  delicate  time  to  study  his  case  and  apply  his 

structure  of  the  system  is  involved,  the  means  of  cure." 
parts  of  which  when  affected  with  an 
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lungs,  or  other  organs,  which,  if  diseased,  would  warn  a 
prudent  physician  against  the  administration  of  that  be- 
neficent agency.* 

§  612.  Physicians  not  liable  for  errors  of  judgment— A 
physician,  like  an  attorney,  is  not  answerable  in  a  given  case, 
for  the  errors  of  an  enlightened  judgment ;  ^  but  also,  like 
an  attorney,  he  cannot  interpose  his  judgment  contrary  to 
that  which  is  settled.  He  must  apply,  without  mistake, 
what  is  settled  in  his  profession.  He  cannot  try  experi- 
ments with  his  patients  to  their  injury.® 

§  613.  Duty  of  continuing  in  attendance.— The  peculiar 
nature  of  the  services  which  a  medical  man  undertakes 
to  render,  often  makes  it  his  duty  to  continue  them 
long  after  he  would  gladly  cease  to  do  so.  He  may, 
no  doubt,  decline  absolutely  to  take  charge  of  a  case  ; 
but,  having  once  begun  the  task,  he  cannot  abandon  it 
as  freely.  Even  if  his  services  are  gratuitous,  he  must 
continue  them  until  reasonable  time  has  been  given  to  pro- 
cure other  attendance  ;  and,  if  he  is  not  attending  gratui- 
tously, he  has  no  right  to  desert  a  patient  before  the  end 
of  the  illness  which  he  undertook  to  treat,  without  reason- 
able cause.     The  propriety  of  this  rule  is  obvious  in  some 

^  See  Jones  v.  Fay,  4  Fost.  &  F.  an  injury  in  a  collision  on  its  line ;  and 

525.  having  done  so,  so  far  as  he   could, 

*  McCIallen   v.  Adams,   19  Pick.  he  told  the    plaintiff  that  they  were 

333.     But  see  Howard  v.  Grover,  28  so  slight  that  he  accepted  a  small  sum 

Maine,  97.     In  that  case  the  jury  ren-  in    compensation.      Held   that,    even 

dered  a  verdict  against  a  surgeon  for  assuming  his    injuries    were  greater, 

a  large  sum  :  "the  alleged  fault  con-  there  was  no  ground  of  action  (Pimm 

sisting  in  an  error  of  judgment  in  not  v.  Roper,  2  Fost.  &  F.  783). 
removing  more    of  the  hmb."     The  '  Carpenter  z/.  Blake,  60  Barb.  488; 

court  reduced  the  verdict   merely  :  a  Tefft  v.  Wilcox,  6  Kansas,  46 ;  Patten 

decision   we  think   not    maintainable  v.  Wiggin,  51  Maine,  594;   see  Slater 

either  upon  principle  or  authority  (see  v.  Baker,   2  Wils.  359;   Rex  v.  Long, 

Twombly   v.   Leach,    1 1    Cush.   397).  4  Carr.  &  P.  423.     Willful  negligence 

The  defendant,  a  surgeon,  was  em-  must  be  proved  in  order  to  recover 

ployed  by  a  railway  company  to  ex-  for   it    (Wenger   v.    Calder,    78    111. 

amine  the  plaintiff,  who  had  sustained  275. 
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instances,  and  is  easily  demonstrable  in  all  cases.  Thus, 
no  one  can  doubt  that,  even  where  his  attendance  was 
gratuitous,  a  surgeon  could  not  be  allowed  to  cut  off  a 
limb,  and  then  leave  the  patient  to  stop  the  flow  of  blood 
as  best  he  could ;  and  this,  although  an  extreme  case, 
proves  that  there  must  be  a  rule  adequate  to  secure  justice 
for  such  a  case.  That  a  paid  physician  must  continue  his 
attendance,  if  desired,  until  the  emergency  which  he  was 
called  to  meet  is  past,  seems  to  be  not  only  reasonable  in 
itself,  but  to  be  sustained  by  analogy  from  the  rule  which 
requires  lawyers  to  conduct  their  clients'  causes  to  trial 
and  judgment,  after  they  have  once  undertaken  them.'  A 
patient  is  surely  as  much  entitled  to  the  continuance  of 
his  physician's  service  during  a  single  illness,  as  a  client 
to  that  of  his  lawyer's  aid  during  the  progress  of  a  single 
action. 

§  614.  Evidence  of  negligence  and  burden  of  proof. — 
In  an  action  against  a  physician  or  surgeon,  the  plaintiff 
must  affirmatively  prove  all  the  elements  of  the  negli- 
gence charged,  including  the  defendant's  want  of  knowl- 
edge  or    skill,  where    that  is  relied    upon.^      This  may, 

'  See  ante,  Chap.  XXIV.  In  an  fractured  limb,  evidence  as  to  the  treat- 
action  for  malpractice,  it  is  not  com-  ment  of  the  plaintiff  for  bilious  attacks 
petent  for  the  plaintiff  to  give  evidence  caused  in  whole  or  in  part  by  the  shock 
that  the  defendant  abandoned  the  to  the  system  resulting  from  the  frac- 
patient  and  refused  to  attend  upon  him,  ture,  and  the  confinement  necessarily 
unless  the  cause  of  action  be  so  laid  in  following,  or  induced  by  any  other 
the  declaration  (Bemus  v.  Howard,  3  cause,  is  pertinent  as  showing  whether 
Watts,  255).  In  an  action  fornegligence  the  proper  treatment  was  employed  to 
of  aveterinarysurgeoningeldingacolt;  effect  a  speedy  and  permanent  restora- 
Held,  instructions  to  jury  that  it  was  tion  of  the  fractured  limb  (Kendall  v. 
the  duty  of  defendant  to  give  the  colt  Brown,  86  111.  387).  Where  the  de- 
such  continued  further  attention,  after  claration  does  not  allege  general  in- 
the  operation,  as  the  necessity  of  the  competency  in  defendant,  plaintiff 
case  required,  were  correct  (Williams  cannot  recover  on  that  ground,  but 
V.  Gilman,  71  Maine,  21).  must  show  that    defendant   did  not 

2  Scudder  v.  Crossan,  43  Ind.  343 ;  properly  exercise  the  skill  which  he  in 

Leighton  v.  Sargent,  1 1  Foster,  1 19.  In  fact  possessed,    and  it    is   error  for 

an  action  for  negligent  treatment  of  a  court  to  refuse  to  instruct  jury  to  that 
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however,  be  done  by  simple  evidence  of  the  mode  of  treat- 
ment pursued  by  the  defendant  in  the  particular  case.  If 
that  indicates  want  of  skill,  it  is  not  necessary  to  go  outside 
the  case  for  proof  upon  that  point.'  The  defendant  may, 
however,  produce  evidence  of  his  general  skill,  where 
an  issue  is  made  upon  \\\s,  possession  of  skill,  and  not  merely 
upon  his  use  of  it.  And  where  there  is  much  doubt  as  to 
the  skillfulness  of  his  treatment  of  the  particular  case,  evi- 
dence of  his  general  skillfulness  will  be  material  upon  all 
the  issues  of  the  cause ;  for,  if  he  had  skill,  it  is  natural  to 
presume  that  he  used  it.  But  where  the  plaintiff  does  not 
question  the  defendant's  general  skillfulness,  evidence 
thereof  is  not  competent  on  behalf  of  the  defendant,  in  a 
case  not  otherwise  evenly  balanced.^  But  to  rebut  evi- 
dence introduced  by  the  defendant  to  support  his  general 
professional  character,  it  is  competent  to  show  that  he  was 
not  a  regularly  bred  physician.^     The  fact  that  some  sur- 

effect  (Mayo  v.  Wright,   [Mich.]  29  that  particular  acts  of  misconduct  of 

N.  W.  Rep.  832).  the  defendant  might  be  given  in  evi- 

^  lb. ;  see  Carpenter  v.  Blake,  60  dence  to  sustain  the  general  allegations 

Barb.   488.     In  an   action   against  a  in  the  declaration ;  and  that  it  was  com- 

surgeon,  want  of  general  skill  not  be-  petent  for  the   plaintiff  to   show  by 

ing  imputed  to  defendant,  and  the  jury  what  means  such  injuries  and  wounds 

having  found  for  him  on  the  question  were  received  (Grannis  v.  Branden,  5 

of  negligence  in  the  particular  opera-  Day,  260). 

tion,  the  court  refused  a  new  trial  ^  Mertz  v.  Detweiler,  8  Watts  & 
(Scare  v.  Prentice.  8  East,  348).  But  Serg.  376;  Scare  v.  Prentice,  8  East, 
Lord  EUenborough  dissented  from  the  348.  In  suit  for  malpractice  in  treat- 
language  of  the  charge,  "  that  unless  ing  fractured  leg,  burden  of  proof  to 
negligence  was  proved,  the  jury  could  show  want  of  proper  skill  is  on  plaint- 
not  examine  into  the  want  of  skill."  iff;  and  in  such  case,  while  skill  of 
In  an  action  against  a  surgeon  for  mal-  defendant,  or  want  of  it,  is  put  in 
practice  in  attempting  to  deliver  a  wife  issue,  his  reputation  in  that  respect  is 
of  a  child,  it  was  averred  that  the  de-  not  put  in  issue,  and  evidence  to  estab- 
fendant  negligently  omitted  to  deliver  Hsh  it  is  properly  excluded  (Holtzman 
the  wife  for  two  days,  contrary  to  the  v.  Hoy,  n8  111.  534;  see  note  to  this 
well-known  rules  of  practice  in  such  case,  26  Am.  Law  Reg.,  March,  1887. 
cases.  And  that  the  defendant  did  so  s  Grannis  v.  Branden,  5  Day,  260. 
ignorantly  behave  himself  in  attempt-  In  that  case,  it  was  also  held  that 
ing  to  deliver  the  wife  that  she  suffered  evidence  of  the  declaration  of  the 
great  pain,  and  received  lasting  and  defendant,  that  the  cause  of  his  diffi- 
irreparable  injuries  and  wounds.  Held,  culty  was  owing  to  the  patient's  hav- 
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geons  approve  of  the  practice  adopted  does  not  neces- 
sarily preclude  a  jury  from  condemning  it  as  negligent,  if 
the  decided  weight  of  authority  is  to  that  effect.^ 

§  615.  Contributory  fault.— Where  the  plaintiff  relies 
upon  the  fact  of  his  non-recovery  or  slow  recovery  as  some 
evidence  of  the  defendant's  unskillfulness  or  neglect,  the 
defendant  is  at  liberty  to  prove  anything  tending  to  show 
that  the  fault  was  in  the  patient,  and  not  in  the  treatment. 
It  is  the  duty  of  the  patient  to  co-operate  with  his  profes- 
sional adviser,  and  to  conform  to  proper  and  necessary 
prescriptions;  and,  if  he  will  not,  or,  under  the  pressure  of 
pain,  cannot,  his  neglect  is  his  own  wrong  or  misfortune, 
for  which  he  has  no  right  to  hold  his  surgeon  responsible.* 
Thus,  where  the  plaintiff  complained  of  delay  in  healing  a 
broken  leg,  it  was  held  proper  for  the  defendant  to  show 
that  intemperance  aggravated  the  evils  of  such  an  accident, 
and  that  the  plaintiff  had  been  an  intemperate  man  for 
some  years  before  his  leg  was  broken.' 

ing    the    venereal    disease   (it    being  86).    S.    P.,    Hibbard   v.   Thompson, 

proved  that  she  did  not  have  it),  was  109  Mass.  286 ;   Chamberlin  v.  Mor- 

admissible,    only,    however,    for    the  gan,  68    Penn.    St.    168;    Potter   v. 

purpose  of  showing  the  ignorance  of  Warner,    91    Penn.    St.    362.       The 

defendant  as  to  the  state  of  the  case,  burden  of  proving   contributory  neg- 

1  Carpenter  v.  Blake,  60  Barb,  ligence  is  on  the  defendant  (Gramm 
488.     Compare  s.  C,  50  N.  Y.  696.  v.  Boener,  56  Ind.  497). 

2  McCandless  v.  McWha,  22  '  McCandless  v.  McW^ha,  25  Penn. 
Penn.  St.  261.  If  a  patient  neglects  St.  95.  In  that  case,  however,  evi- 
to  obey  the  reasonable  instructions  dence  of  the  plaintifTs  habits  was 
of  a  surgeon,  e.  g.,  to  keep  an  in-  confined  to  such  a  period  as  was  first 
jured  limb  in  absolute  rest,  and  designated  by  the  scientific  witnesses 
thereby  contributes  to  the  injury  as  one  within  which  intemperate  habits 
complained  of,  he  cannot  recover  would  affect  the  patient's  recovery  in 
(Geiselman    v.    Scott,    25    Ohio    St.  such  a  contingency. 
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§  616.  Common-law  liability.— Sheriffs  and  constables  be- 
long to  that  class  of  non-judicial  public  officers  who  do 
not  act  solely  for  the  public  at  large,  but  mainly  for  individ- 
uals who  employ  them  for  a  specific  fee  paid.  Their  du- 
ties are  generally  prescribed  by  statute :  for  their  negli- 
gence or  other  official  misconduct  special  statutory  reme- 
dies are  provided  ;  and  for  particular  breaches  of  duty 
special  penalties  are  imposed.  Such  enactments  do  not, 
however,  unless  by  their  express  terms,  supersede  the 
common-law  liability  to  which  every  ministerial  officer  is 
subject.  Therefore,  a  statute  which  gives  an  action  of 
debt  against  a  sheriff  for  an  escape,^  or  for  neglect  to  levy 
execution,^  does  not  impair  the  common-law  remedy  of 
action  on  the  case. 

§  617.  Sheriff  must  owe  a  duty  to  plaintiff.— Before  a 
party  can  maintain  an  action  against  a  sheriff  for  official 
misconduct,  he  must  show  a  legal  duty  to  himself  It  is 
not  enough  that  in  the  careless  discharge  of  his  duty  to 
one,  the  sheriff's  negligence  may  glance  off,  and  indirectly 
and  remotely  work  injury  to  another.*    Thus,  a  sheriff  who 


'  Rawson  v.  Dole,  2  Johns.  454; 
Bonafous  v.  Walker,  2  T.  R.  126; 
Homan  v.  Liswell,  6  Cow.  659;  Jen- 
ner  v.  Joliffe,  9  Johns.  381 ;  Wakefield 
V.  Moore,  65  Geo.  268. 


*  Piatt  V.  Sherry,  7  Wend.  236; 
see  Hayes  v.  Porter,  22  Maine,  371; 
White  1/.  Wilcox,  i  Conn.  347. 

2  Bank  of  Rome  v.  Mott,  17  Wend. 
554;  South  V.  Maryland,  i8  How.  [U. 
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proceeds  to  collect  a  judgment  for  one  creditor  in  so  neg- 
ligent a  manner  that  the  debtor's  property  is  wasted,  and 
the  junior  liens  of  another  creditor  are  rendered  worth- 
less, is  not  liable  to  the  junior  creditor  for  the  loss  of  his 
security/  except  in  case  of  a  fraudulent  intent  on  the  part 
of  the  sheriflF  to  diminish  the  security,  in  which  case  he 
will  undoubtedly  be  liable.^ 

§  6i8.  Liability  for  misconduct  of  deputies.— All  actions 
for  breach  of  duty  in  the  office  of  sheriff  must  be  against 
the  high- sheriff,  though  the  default  may  have  been  com- 
mitted by  one  of  his  deputies.  The  deputy's  negligence  is 
a  matter  to  be  settled  between  him  and  the  sheriff.*  And 
no  action,  unless  given  by  statute,  will  lie  against  the 
deputy  for  a  mere  breach  of  duty  in  his  office;*  though  he 
is  personally  liable  for  a  trespass  committed  by  him  in  the 
supposed  discharge  of  his  duty.*     But  the  party  in  whose 


S.]  396;  Harlan  v.  Lumsden,  i  Du- 
val, 86;  Moulton  v.  Jose,  25  Maine, 
76. 

^  Bank  of  Rome  v.  Mott,  \^  Wend. 
554.    Compare  Hill  v.  Sewell,  27  Ark. 

IS- 

2  Fairfield    v.    Baldwin,  12   Pick. 

3885  Ford  V.  Perkerson,  59  Geo.  359; 
see  Chapman  v.  Thornburgh,  17  Cal. 
87;  Wilson  V.  Hillhouse,  14  Iowa,  199. 
A  sheriff  having  attached  goods  of 
the  debtor  is  not  bound,  at  the  request 
of  another  creditor,  to  attach  in  his 
suit,  under  the  same  writ,  other  prop- 
erty of  the  debtor  (Goddard  v.  Aus- 
tin, 15  Mass.  133). 

3  Cameron  v.  Reynolds,  Cowp. 
403;  M'Intyre  v.  Trumbull,  7  Johns. 
35;  Harlan  v.  Lumsden,  i  Duval,  86; 
Watson  V.  Todd,  5  Mass.  271 ;  Perley 
V.  Foster,  9  Id.  112;  Vinton  v.  Brad- 
ford, 13  Id.  114;  Congdon  v.  Cooper, 
15  Id.  10;  Campbells.  Phelps,  17  Id. 
244;  Rice^/.  Hosmer,  I2ld.  127;  Dow 
V.  Rowe,  58  N.  H.  125;  Wheeler  v. 


Thomas,  57  Geo.  161.  The  sheriff  is 
responsible  for  all  official  neglect  or 
misconduct  of  his  deputy,  and  also 
for  his  acts,  not  required  by  law, 
where  he  assumes  to  act  under  color 
of  office ;  but  he  is  not  responsible  for 
the  neglect  of  any  act  or  duty  which 
the  law  does  not  require  the  deputy 
officer  to  perform  (Harrington  v.  Ful- 
ler, 18  Maine,  277;  Harriman  v.  Wil- 
kin s,  20  Id.  93;  Clute  V,  Goodell,  2 
McLean,  193). 

*  Cameron  v.  Reynolds,  Cowp. 
403;  Paddock  v.  Cameron,  8  Cow. 
212 ;  Pond  V.  Vanderveer,  17  Ala.  426. 
But  he,  like  any  other  agent,  may 
make  himself  responsible  by  a  special 
undertaking  (Tuttle  v.  Love,  7  Johns. 
470).  S.  P.,  Briggs  V.  Taylor,  28 
Verm.  180;  Jameson  v.  Mason,  12  Id. 

599- 

°  Where  a  sheriff  is  liable  for  the 

trespass  of  his  deputy  in  the  execution 

of  process,  both  may  be  sued  jointly 

for  such  wrongful  act  (Waterbury  v. 


§6i9] 


SHERIFFS   AND    CONSTABLES, 


476 


favor  process  issues  may  give  such  directions  to  the  deputy 
as  will  not  only  excuse  him  from  his  general  duty,  but 
bind  him  to  the  performance  of  something  different;  and 
in  such  case  the  sheriff  is  not  liable  to  such  party  for  the 
deputy's  negligence.^ 

§  619.  Diligence  in  executing  process.— A  sheriff  to  whom 
a  valid  process  is  issued  is  bound  to  exercise  ordinary  skill 
and  diligence  in  its  execution  ;  and  for  any  neglect  to  ex- 
ercise such  skill  and  diligence  he  is  liable  for  any  damages 
which  the  creditor*  named  in  the  process  may  have  in 
consequence    sustained ;  *     but   if    all    actual   damage   is 


Westervelt,  9  N.  Y.  598 ;  King  v.  Gr- 
ser,  4  Duer,  431).  But  see  Campbell 
•z/.  Phelps,  I  Pick.  62  ;  Moulton  v. 
Norton,  5  Barb.  286;  Knowlton  v. 
Bartlett,  i  Pick.  271 ;  Tobey  v.  Leon- 
ard, 1 5  Mass.  200 ;  Waterhouse  v. 
Waite,  II  Id.  207;  Marshall  v.  Hos- 
mer,  4  Id.  60 ;  Heymann  v.  Cunning- 
ham, 51  Wise.  506.  A  sheriff  is  liable 
for  money  received  by  his  deputy  on  an 
execution,  even  after  the  sheriff's  term 
of  office  has  expired  (Ross  v.  Camp- 
bell, 19  Hun,  615).  The  sheriff"  has 
a  right  of  action  against  his  deputy 
(Shavir  V.  Patterson,  2  Tenn.  Ch.  171). 
1  Root  V.  Wagner,  30  N.  Y.  9; 
Godfrey  v.  Gibbons,  22  Wend.  569; 
Walters  v.  Sykes,  Id.  566;  Weld  v. 
Chadbourne,  37  Maine,  221;  Mickles  v. 
Hart,  I  Denio,  548 ;  see  Pepin  v.  Dun- 
ham, 20  La.  Ann.  88.  If  a  deputy 
sheriff  has  authority  from  the  cred- 
itor to  manage  an  execution  according 
to  his  discretion,  the  sheriff  is  dis- 
charged from  his  liability  for  the  official 
neglect  of  such  deputy  (Fletchers  v. 
Bradley,  12  Verm.  22 ;  Samuel  v.  Com- 
monwealth, 6  Monr.  173;  Ordway  v. 
Bacon,  14  Verm.  378 ;  Kimball  z/. 
Perry,  1 5  Id.  414;  but  see  New  Hamp- 
shire Sav.  Bank  v.  Varnum,  i  Mete. 
3-).;  Corning  v.  Southland,  3  Hill,  552). 


An  officer,  receiving  directions  to  do 
the  best  he  can,  is  not  liable  for  not 
arresting  the  body  of  the  defendant, 
without  proof  of  special  damages 
(Walker  v.  Haskell,  11  Mass.  177). 
But  an  agreement  between  the  cred- 
itor and  debtor,  to  suspend  the  levy 
of  an  execution,  constitutes  no  defense 
to  the  officer  in  an  action  against  him 
for  not  serving  the  execution  delivered 
to  him  (Derby  Bank  v.  Landon,  2 
Conn.  417). 

"  In  Hill  V.  Sewell  (27  Ark.  15)  it 
was  held  that  the  sheriff  was  also  li- 
able to  a  surety  for  the  principal  debt- 
or named  in  the  execution. 

3  Barnard  v.  Ward,  9  Mass.  269; 
Kittredge  v.  Bellows,  7  N.  H.  399; 
Dorrance  v.  Commonwealth,  13  Penn. 
St.  160;  Kirksey  v.  Pryor,  13  Ala.  190; 
Neal  V.  Price,  11  Geo.  297 ;  Sherrill  v. 
Shuford,  10  Ired.  Law,  200;  Lawson 
V.  State,  10  Ark.  28;  Wolfe  v. 
Dorr,  24  Maine,  104;  Kimball  v.  Da- 
vis, 19  Id.  310;  Peirce  v.  Partridge,  3 
Mete.  44:  Trigg  v.  McDonald,  2 
Humph.  386;  Cake  v.  Cannon,  2 
Houston,  427 ;  Watkinson  v.  Benning- 
ton, 12  Verm.  404;  State  v.  Porter,  1 
Harringt.  126;  see  Kinnard  v.  Will- 
more,  2  Heiskell,  619;  Lee  7/.  Harde- 
way,  6  Yerg.  502. 
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clearly  disproved,  nominal  damages  cannot  be  recov- 
ered.^ He  is  not  responsible  for  the  use  of  more  than 
ordinary  diligence,  nor  bound  to  provide  against  unex- 
pected contingencies. '^ 


1  Wylie  -v.  Birch,  4  Q.  B.  566; 
Williams  v.  Mostyn,  4  Mees.  &  W. 
145.  But  in  default  of  any  proof  as 
to  damage,  nominal  damages  may  be 
recovered  (Clifton  v.  Hooper,  8  Jur. 
958;  Bales  V.  Wingfield,  4  Q.  B.  580, 
n.;  2  Nev.  &  M.  831;  Ledyard  v. 
Jones,  4  Sandf.  67 ;  Humphrey  v.  Ha- 
thorn,  24  Barb.  278;  Pardee  v.  Robert- 
son, 6  Hill,  550;  Selfridge  v.  Lithgow, 
2  Mass.  374).  To  maintain  an  action 
for  negligence  in  the  execution  of 
mesne  process,  the  plaintiff  must  show 
that  he  had  a  cause  of  action  against 
the  debtor:  and  in  general,  whatever 
evidence  would  be  sufficient  to  charge 
the  original  party  in  a  suit  against 
him,  will  be  admissible  in  an  action 
against  the  sheriff  (Sloman  v.  Heme, 
2  Esp.  695 ;  Parker  v.  Fenn,  Id.  477, 
note ;  Alexander  v.  Macauley,  4  T.  R. 
6ii;  Williams  v.  Bridges,  2  Stark.  42; 
Gibbon  v.  Coggon,  2  Campb.  188; 
Riggs  V.  Thatcher,  i  Greenl.  68).  In 
such  an  action,  the  rule  of  damages  is 
the  injury  actually  caused  by  the  offi- 
cer's neglect  (Palmer  v,  Gallup,  16 
Conn.  556  ;  Pierce  v.  Strickland,  2 
Story,  292  ;  Dyer  v.  Woodbury,  24 
Maine,  546).  To  show  damages,  it  is 
not  sufficient  that  the  debtor  had 
property:  it  must  also  be  shown  that 
the  officer  did  not  use  reasonable  dili- 
gence to  discover  it  (State  v.  Ownby, 
49  Mo.  71 ;  Fisher  v.  Gordon,  8  Mo. 
386;  Jacobs  V.  M'Donald,  8  Id.  565; 
Haynes  v.  Tunstall,  5  Ark.  680 ;  Law- 
ton  V.  Erwin,  9  Wend.  233). 

''■  Hodgson  V.  Lynch,  Irish  R.  5 
C.  L.  353;  Parrott  v.  Dearborn,  104 
Mass.  104;  Batte  v.  Chandler,  53  Tex. 
613;  Crosby  w.  Hungerford,  59  Iowa, 


712.  If  he  wholly  omits  to  arrest  a 
defendant,  or  to  seize  his  property,  or 
delays  doing  so  for  an  unreasonable 
time,  in  consequence  of  which  the 
party  escapes  service,  or  carries  away 
his  property,  or  becomes  bankrupt,  or 
other  creditors  obtain  a  prior  lien,  the 
delinquent  sheriff  is  liable  in  damages. 
The  question  as  to  what  is  due  dili- 
gence or  unreasonable  delay  in  such 
cases  is  a  mixed  question  of  law  and 
fact  (Whitsett  v.  Slater,  23  Ala.  626). 
Ordinarily  the  sheriff  has  until  the  re- 
turn day  named  in  the  writ  or  process 
within  which  to  execute  it  (see  Tucker 
V.  Bradley,  15  Conn.  46);  but  where 
he  has  reason  to  believe  that  there 
will  be  danger  of  loss  to  the  creditor 
in  delaying  the  service,  he  is  bound  to 
make  service  as  soon  as  he  reasonably 
can  (lb.).  If  the  plaintiff  in  the  writ 
informs  the  officer  of  the  danger  of 
delay,  and  directs  an  immediate  serv 
ice,  the  sheriff  is  bound  to  follow  such 
directions,  and  on  failure  is  answer- 
able for  the  consequences  (lb. ;  Peirce 
V.  Partridge,  3  Mete.  44).  A  sheriff 
specifically  directed  to  attach  is  liable 
for  failure  to  do  so,  though  he  re- 
frained in  good  faith,  because  he 
thought  an  attachment  would  drive 
defendant  into  insolvency  (Smith  v. 
Judkins,  60  N.  H  127).  See  Lucier  v. 
Pierce,  Id.  13.  For  requisite  proof 
to  charge  sheriff  for  not  making  money 
on  execution,  see  Lyendecker  v.  Mar- 
tin, 38  Tex.  287 ;  Hunter  v.  Phillips, 
56  Geo.  634.  For  various  defenses, 
see  Dawson  v.  Merchants'  Bank,  30 
Geo.  664;  Porter  v.  Pierce,  19  Id.  268 ; 
Wilson  V.  Strobach,  59  Ala.  488; 
Bonnell  v.  Bowman,  53  111.  460 ;  Ter- 
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§  620.  Inadequacy  of  levy.— Where  the  debtor  has  sufificient 
property,  within  view  of  the  sheriff,  with  which  to  satisfy  the 
debt,  it  is  negligence  for  the  sheriff  not  to  levy  upon  sufficient 
for  that  purpose.^  In  estimating  the  amount  necessary  for 
that  purpose,  he  is  bound  to  exercise  a  sound  discretion, 
and  having  done  so,  he  is  not  liable  if  it  turns  out  to  be 
insufficient ;  nor,  on  the  other  hand,  is  he  liable  to  the 
debtor  for  an  excessive  levy,  if  it  should  turn  out  to  be 
more  than  sufficient.^  The  mere  inadequacy  of  the  price 
which  the  property  brings  at  the  sale,  if  sold  regularly 
without  fraud,  is  not  enough  to  sustain  an  action  against 
the  sheriff  for  an  insufficient  levy.^  A  sheriff  cannot,  as  a 
general  rule,  insist  that  the  creditor  in  whose  favor  a  pro- 
cess is  issued  shall  search  for,  and  point  out,  the  debtor's 
property.  But  in  the  case  of  goods  not  in  the  debtor's 
possession,  or  of  property  the  title  to  which  is  matter  of 
record,  it  is  reasonable  to  require  that  the  creditor  should 
point  out  such  property.*  It  has  been  held,  therefore,  that 
an  officer  is  not  liable  to  the  creditor  for  not  attaching 
real  estate  of  the  debtor,  which  the  creditor  never  directed 
him  to  attach.^ 

rell  -u.  State,  66  Ind.   570 ;    State  v.  Watts,  495.     It  is  enough  if  the  levy 

Blanch,  70  Id.  204 ;  Evans  v.  Thurs-  was  sufficient  at  the  time  it  was  made, 

ton,  53  Iowa,  122;   McNally  v.  Kers-  notwithstanding  that,  before  the  day 

well.  37   Maine,   550;    Abbott  v.  Ja-  of   sale,  the  property  depreciated   in 

cobs,  49  Id.  319;  Townsend  z/.  Libbey,  value  (Governor  w.  Carter,  3  Hawks, 

70  Id.  162;  Elmore  v.  Hill,  46  W^isc.  328).     The  value  is  to  be  estimated  in 

618.     Burden  of  proof  is  on  the  officer  current    money    (Harper    v.    Fox,   7 

(Moore  v.  Floyd,  4  Oregon,  loi ;  Sage  Watts  &  S.  142). 
V.  Dickinson,  33  Gratt.  361;  Witowski  »  See  Bond  v.  Ward,  7  Mass.  123; 

V.  Brennan,  41   N.  Y.  Superior,  284;  Perley  v.   Foster,  9   Id.  112.     As    to 

Phelps  V.  Cutler,  4  Gray,  137).  duty  of  sheriff  to  discover  defendant 

1  Ransom  v.  Halcott,  18  Barb.  56;  and  arrest  him,  see  Beckford  v.  Mon- 

Pitcherw.  King,  5  Q.B.  758;  Governor  tague,    2  Esp.  475;  Barkers.  Green, 

V.  Powell,  9  Ala.  83;  Griffin  t/.  Gana-  2  Bing.   317;    Gibbon  v.  Coggon,  2 

way,  8   Id.  625;  Adams  v.  Spangler,  Campb.  189. 
17  Fed.  Rep.  133.  5  Palmer  v.  Gallup,  16  Conn.  555. 

■'  Commonwealth    v.   Lightfoot,  7  In  Maine,  an  officer  is  not  bound  to 

B.  Monr.  298.  make  a  special  service  of  a  writ,  with- 

»   Lynch     v.     Commonwealth,    6  out  written  directions  from  the  cred- 
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§  621.  Safe-keeping  of  property. — Having  taken  into  his 
possession  the  goods  of  the  debtor,  the  sheriff  is  bound  to 
exercise,  in  respect  to  their  safety  and  preservation,  that 
degree  of  care  and  prudence  which  a  man  of  ordinary  dis- 
cretion and  judgment  might  reasonably  be  expected  to 
exercise  in  reference  to  his  own  property.^  He  is  not  an 
insurer  of  the  goods,  but  is  regarded  as  an  ordinary  bailee 
for  the  purpose  of  custody  and  sale ;  and  the  principles 
governing  that  class  of  bailments  are,  therefore,  appli- 
cable in  the  case  of  sheriffs.^  If  he  keeps  the  goods  on 
which  he  has  levied  in  an  unsafe  place,  or  exposes  them  to 
destruction,  he  is  liable,  in  case  they  are  lost  or  destroyed.* 
He  .is  not  liable,  if  the  goods  are  casually  destroyed  by  fire,* 
or  are  taken  from  him  without  any  want  of  ordinary  care  on 
his  part.^  If  the  sheriff,  as  is  frequently  the  case,  leaves 
the  goods  with  the  debtor,  taking  the  receipt  of  some 
third  person,  he  assumes  the  risk  of  answering  to  the 
creditor  if  the  goods  are  lost  through  the  ordinary  negli- 
gence or  fraud  of  the  debtor  or  of  the  receiptor.® 

itoror  his  attorney,  and,  therefore,  a  551;   Hale  v.   Huntley,   21    Id.   147; 

creditor  who  does  not  give  such  in-  Bridges  z'.  Perry,  14  Id.  262;  Conover 

structions  cannot  complain   that  the  v.  Commonwealth,   2   A.   K.   Marsh, 

sheriff  in  attaching  the  debtor's  prop-  566  ;    Owens   -v.  Gatewood,  4  Bibb, 

erty  did  not  attach  sufficient  to  secure  494;  Jenner  v.  Joliffe,  9  Johns.  381 ; 

the  debt  (Betts  v.  Norris,  15  Maine,  Dillenback  z/.  Jerome,  7  Cow.  294. 
468).  '  Jenner  v.  Joliffe,  9  Johns.  381 ;  6 

'Jones  V.   McGuirk,  51  111.    382;  Id.  9. 
Eastman  v.  Judkins,  59  N.  H.  576-  "  Browning  v.   Hanford,    5    Hill, 

2  In  Browning  v.  Hanford  (5  Hill,  588. 
588,   591),  Cowen,  J.,  said:  "That  a  »  Bridges  2/.  Perry,  14  Verm.  262; 

bailee  of  goods  holding  them  in  the  Wood  v.  Bodine,  32  Hun,  354;  Briggs 

capacity  of  a  public  ofRcer,  has  never,  v.  Dearborn,  99  Mass.  50. 
that  I  am  aware,  been  considered  as  «  Higgins  v.  Kendrick,  14  Maine, 

fixing  a    more    rigorous    measure  of  83;  Parrott  v.  Dearborn,   104  Mass. 

liability  upon  him  than    if    he  were  104.      Extraordinary  care  is   not  re- 

a  private  person."     S.  P.,  Moore  v.  quired  (lb.).     See  Browning  v.  Han- 

Westervelt,  27  N.  Y.  234;  affirming  9  ford,    5   Hill,  588.     In  that  case  the 

Bosw   558.    See  the  same  case  pre-  receipt  to  the  sheriff  purported  on  its 

viously  before  the  court,  reported  in  2  face  to  render  the  receiptor  absolutely 

Duer,  59;  I  Bosw.  357;  21  N.  Y.  103;  liable  for  the  return  of  the  goods  on 

see  also  Abbott  v.  Kimball,  19  Verm,  demand  or  payment  of  the  debt.    The 
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§  622.  Duty  as  to  sale  of  property.— Having  taken  prop- 
erty under  an  execution,  the  sheriff  is  bound  to  proceed  to 
sell  it  with  reasonable  expedition,^  and  at  public  auction.* 
If  through  his  delay  the  property  is  lost,  or  depreciated 
in  value,  or,  the  debtor  becoming  bankrupt,  the  title  to 
the  property  levied  on  passes  to  his  assignee,  the  sheriff 
is  liable  to  the  execution  creditor.*  He  is  bound  to  con- 
duct the  sale  according  to  the  requirements  of  the  law,  and 
with  reasonable  prudence  and  skill.  Thus  he  is  liable  for 
neglect  in  not  complying  with  a  law  requiring  notices  of 
the  sale  of  real  estate  to  be  put  up  in  two  towns  adjoining  the 
land.*  And  he  can  accept  only  cash  for  the  purchase  price. 
Thus,  where  the  sheriff  took  the  purchaser's  check  for  the 
amount  of  the  bid,  and  the  check  was  not  paid,  and  upon 
another  sale  a  less  amount  was  bid,  it  was  held  that  the 
sheriff  was  liable  for  the  difference.® 

§  623.  Liability  for  not  returning  writ,  and  for  false  return. 
— At  common  law  no  action  would  lie  against  the  sheriff 

goods  having  been  accidentally  de-  advertises  for  sale,  but  neglects  to 
stroyed  by  fire,  in  the  hands  of  the  sell,  he  becomes  a  trespasser  ab  initio 
receiptor,  it  was  sought  to  make  the  (Bond  w.  Wilder,  16  Verm.  393;  and 
sheriff  liable.  Held,  that  the  measure  see  Jordan  z*.  Gallup,  16  Conn.  536). 
of  the  sherifi's  liabihty  was  not  en-  *  Sexton  v.  Nevers,  20  Pick.  451. 
larged  by  such  a  receipt  (see  Phillips  A  sheriff  is  Uable  to  an  execution 
V.  Bridge,  11  Mass.  242}.  If  the  debtor  iox  \a.s  officers'  negligence  in 
receiptor  is  nominated  by  the  creditor  not  properly  lotting,  at  a  sale,  the 
himself,  he,  and  not  the  sheriff,  is  re-  goods  seized  under  a  fi.  fa.  (Wright 
sponsible  for  the  fidelity  of  such  v.  Child,  L.  R.  i  Exch.  358). 
bailee  (Donham  z/.  Wild,  19  Pick.  520;  An  execution  creditor  cannot,  how- 
Rice  V.  Wilkins,  21  Maine,  558).  ever,    complain    of    the    loss   of  the 

1  Jacobs  V.  Humphrey,  2  Cr.  &  property  by  reason  of  an  adjournment 
M.  413 ;  State  v.  Herod,  6  Blackf.  444;  of  the  sale,  which  was  authorized  by 
Janvier  v.  Vandever,  3  Harringt.  29;  himself,  nor  of  a  delay  caused  by  an 
Dorrancez/.  Commonwealth,  13  Penn.  injunction  against  the  sale,  nor  even 
St.  160:  Kimbro  v.  Edmondson,  46  after  a  dissolution  of  the  injunction, 
Geo.  130.  unless   security  is   given,  if   required 

2  Sheehy  v.  Graves,  58  Cal.  449.  (Conway  v.  Jett,  3  Yerg.  481 ;   Pater- 
'  Aireton  v.  Davis,  9  Bing.   740;      son  Bank  v.  Hamilton,  13  N.  J.  Law, 

Bales  V.  Wingfield,  2  Nev.  &  M.  831 ;  159;  Le  Roy  v.  Blauvelt,  Id.  341). 
Carlile  v.  Parkins,  3  Stark.  163;  Fisher  »  Robinson  v.  Brennan,  90  N.  Y. 

V.   Vanmeter,  9  Leigh,   18.     So  if  an  208. 
officer  levies  upon  property  which  he 
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for  not  returning  an  execution  or  other  writ.^  The 
practice  was  to  compel  a  return  by  attachment,  and  seek 
a  remedy  upon  that,  if  false.  But  in  New  York,  and  in 
most  if  not  all  of  the  other  states,  statutes  have  been 
passed,  giving  to  the  creditor  an  action  against  the  sheriff 
for  not  returning  the  writ.  Under  such  a  statutory  re- 
quirement, the  sheriff  is  prima  facie  liable  for  the  whole 
debt,  if  he  neglects  to  return  the  writ  within  the  return 
day.^  No  attachment  or  notice  to  the  sheriff  to  return  the 
execution  is  necessary  in  order  to  give  the  creditor  his 
right  of  action.  The  duty  is  imposed  by  statute ;  and  the 
mere  omission  to  perform  it  creates  the  right  of  action  ;  ® 
and  in  all  cases  the  onus  is  on  the  sheriff  to  excuse  the 
default.*  He  is  bound  to  return  the  writ,  whether  he  has 
served  it  or  not,®  and  to  return  it  to  the  proper  office;* 
and  for  making  a  false  return,  he  \s  prima  facie  liable  to 
the  creditor  for  the  amount  of  the  debt  with  interest^  and 


•  Moreland  v.  Leigh,  i  Stark.  388, 
Endnote;  Commonwealth  v.  McCoy, 
8  Watts,  153  ;  Clark  v.  Foxcroft,  6 
Greenl.  296 ;  see  Commonwealth  v. 
Magee,  8  Penn.  St.  240;  Pardee  v. 
Robertson,  6  Hill,  550. 

2  Swezey  v.  Lott,  21  N.  Y.  481; 
Pardee  v.  Robertson,  6  Hill,  550; 
Humphrey  v.  Hathorn,  24  Barb.  278 ; 
Ledyard  v.  Jones,  4  Sandf.  67  ;  7  N. 
Y.  550;  Bank  of  Rome  w.  Curtiss,  1 
Hill,  275 ;  Peck  v.  Hurlburt,  46  Barb. 
559;  Bowman  v.  Cornell,  39  Barb. 
69 ;  Corning  v.  Southland,  3  Hill,  552 ; 
Burk  V.  Campbell,  15  Johns.  456; 
Hinmanw.  Brees,  13  Id.  529;  Stevens 
V.  Rowe,  3  Denio,  327 ;  Dygert  ads. 
Crane,  I  Wend.  534 ;  Jenkins  v. 
McGill,  4  How.  Pr.  205;  Wilson  v. 
Wright,  9  Id.  459;  McGregor  v. 
Brown,  5  Pick.  170  ;  Johnston  v. 
Gwathney,  2  Bibb,  186. 

3  Corning  v.  Southland,  3  Hill, 
552;  Burk  W.Campbell,  15  Johns.  456. 
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In  Louisiana,  the  sheriff  is  liable,  on 
rule,  after  ten  days'  notice  (Taylor  v. 
Hancock,  19  La..  Ann.  466). 

"  Wilson  V.  Wright,   9  How.  Pr. 

459- 

^  Webster  v.  Quimby,  8  N.  H. 
382;  Kidder  v.  Barker,  18  Verm.  454. 

^  A  sheriff  having  served  a  writ  of 
attachment,  returned  it  to  the  house 
of  the  clerk,  and  the  clerk  not  being 
at  home,  left  it  with  his  wife,  and  in- 
formed her  what  it  was.  The  writ 
was  never  entered  on  the  docket  of 
the  court,  by  reason  of  which  the  cred- 
itor could  not  obtain  judgment,  and 
lost  the  greater  part  of  his  debt. 
Held,  that  the  sheriff  was  not  liable 
(Frink  V.  Scovel,  2  Day,  480). 

'  McArthur  v.  Pease,  46  Barb. 
423;  Beckford  v.  Montague,  2  Esp. 
475  ;  Goodrich  v.  Starr,  18  Verm.  227; 
Palmer  z/.  Crane,  8  Mo.  619;  Barnard 
V.  Leigh,  I  Stark.  43 ;  Brydges  v.  Wal- 
ford,  6  Maule  &  S.  42;  Beynon  v. 
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is  liable  to  any  one  else,  though  not  a  party  to  the  suit, 
who  is  damaged  by  the  return.^ 

§  624.  Liability  for  insufficient  sureties.— Where  it  is  the 
duty  of  an  officer  to  take  proper  and  sufficient  bail  for  the 
appearance  of  a  party,  or  security  for  the  return  of  prop- 
erty, he  is  liable  in  damages  if  he  omits  to  do  so,  or  if  he 
carelessly  and  negligently  accepts  sureties  who  are  insuf- 
ficient. Thus,  if  a  sheriff  releases  a  debtor  from  arrest 
without  taking  bail  from  him,*  or  takes  a  bail  bond  which 
is  forged,®  he  is  liable  in  damages  to  the  creditor.  In 
England,  a  sheriff,  in  taking  sureties  on  a  replevin  bond, 
is  bound  to  exercise,  in  deciding  upon  their  sufficiency, 
only  an  ordinary  and  reasonable  discretion.'*  In  accepting 
them,  he  does  not  warrant  their  sufficiency.  It  has  been 
held,  therefore,  that  a  sheriff  is  justified  in  accepting  as  a 
surety  one  who  appears  to  the  world  as  a  person  of  re- 
sponsibility, without  making  inquiries.®  But  notwith- 
standing an  appearance  of  respectability,  and  a  general 
reputation  for  solvency,  if  the  sheriff  knows  that  a  surety 
is  of  doubtful  solvency,  or  if  he  has  means  of  informing 

Garrat,  i  Carr.  &  P.  1 54 ;  Glossop  v.  ^  Heywood  v.  Hildreth,  9    Mass. 

Pole,    3    Maule    &    S.    175.      As   to  393. 

whether  a  sheriff  is  liable  for  an  insuf-  ^  Crane  v.  Warner,  14  Verm.  40. 

ficient  return,  see  Goodwin  v.  Smith,  ^  Marsh  v.  Bancroft,  i  Mete.  497. 

4   N.   H.    29.    To   render  an   officer  An  officer  is  not  liable  for  returning  a 

liable  for  a  false  return,  an  averment  bail   bond   signed  by   defendant  and 

"that   he  failed  to  make  a  true   and  only  one   surety,  if  the  latter  is  suf- 

correct   return  "  is  insufficient  (Com-  ficient  (Glezen  v.  Rood,  2  Mete.  490). 

monwealth  v.  Bartlett,  7  J.  J.  Marsh.  Of  course,  if  an  arrest  is  unauthorized, 

161).     If  a  sheriff  makes  a  fair,  hon-  no   action  will  lie  against  the  officer 

est   effort   to  determine   whether  the  by  the  creditor  for  neglecting  to  take 

execution  defendant  has  any  property  sufficient  bail  (Mason  v.  Hutchings, 

on  which  he  can  levy,  but  is  unable  to  20  Maine,  Tj). 

find  any,  he  is   justified  in  making  a  *  Hindal  v.  Blades,  i  Marsh.  27 ;  5 

return  of  nulla  bona.     It  is  a  good  de-  Taunt.  225. 

fense  to  an  action  for  an  alleged  false  *  Hindal  v.  Blades,  i  Marsh.  27 ;  5 

return  that  he  had  applied  all  the  avails  Taunt.  225 ;   see  Sutton  v.  Waite,  8  J. 

of  the  property  found  to  prior  execu-  B.  Moore,  27. 

tions  (Cross  v.  Williams,  63  How.  Pr. 

191). 
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himself  as  to  the  surety's  sufficiency,  and  neglects  to  do 
so,  he  is  liable,  if  in  fact  the  surety  is  insufficient.^  If  the 
sureties  proposed  are  unknown  to  him,  he  ought  to  take 
means  to  inform  himself  as  to  their  sufficiency,  and  not 
to  rely  solely  on  their  own  sworn  statements.**  Where  a 
statute  makes  the  sheriff  responsible  for  sureties  accepted 
by  him,  no  degree  of  prudence  in  acceptance  will  relieve 
him  from  responsibility. 

§  625.  Liability  for  escape. — At  common  law,  the  only 
remedy  for  an  escape  of  debtors  arrested  on  civil  process 
was  by  an  action  on  the  case;*  but  statutes  have  been  en- 
acted in  England  and  in  many  states  giving  an  action  of 
debt  against  a  sheriff  for  an  escape  of  a  debtor  taken  on 
final  process.  These  statutes  do  not,  unless  they  contain  ex- 
press language  to  that  effect,  take  away  the  common-law 
remedy.*  They  give  to  the  creditor  a  right  to  recover,  ir- 
respective of  the  actual  damage,  the  precise  amount  of  the 
original  judgment,  as  a  penalty.^ 

1  Scott «/.  Waithman,  3  Stark.  168;  *  Barnes  v.  Willett,  35  Barb.  514. 
Saunders  v.  Darling,  Bull.  N.  P.  60.  »  Bensel  v.  Lynch,  44  N.  Y.  162; 

2  Jeffery  v.  Bastard,  4  Ad.  &  El.  Barnes  v.  Willet,  11  Abb.  Pr.  225; 
823.  And  the  penalty  of  the  bond  is  and  see  Bonafous  v.  Walker,  2  T.  R. 
the  limit  of  the  damages  (see  Newbert  126;  Rawson  v.  Dole,  2  Johns.  454; 
W.Cunningham,  50 Maine,  231;  Young  Van  Slyck  w.  Hogeboom,  6  Id.  270; 
V.  Hosmer,  1 1  Mass.  89 ;  Shackford  v.  Renick  v.  Orser,  4  Bosw.  384 ;  Mc- 
Goodwin,  13  Id.  187;  Gerrish  w.  Ed-  Creery  w.  Willett,  lb.  643;  Hutchin- 
son, I  N.  H.  82 ;  Robinson  v.  People,  son  v.  Brand,  9  N.  Y.  209 ;  Porter  v. 
8  111.  App.  279).  Sayward,  7  Mass.  377 ;  Shewel  v.  Fell, 

8  See  Rawson  v.  Dole,   2  Johns.  ,    3  Yeates,  1754  Id.  47;  Jones  w.  Blair, 
454;  Thomas  v.  Weed,  14  Id.    255;  ;   4McCord,  281;  Futch  v.   Walker,  i 
Littlefield  v.  Brown,   i  Wend.  398;      Bailey,  98. 
Duncan  v.  Klinefelter,  S  Watts,  141, 
144;  Steere  v.  Field,  2  Mason,  513.      ^ 
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CARE      OF      ANIMALS. 


§  626.  Owner  of  animals  liable  for  in- 
juries committed  by  them. 

627.  Owner's  liability  for  animal's  tres- 

pass. 

628.  Owner's  notice  of  disposition  of 

animal. 

629.  Presumption  of  notice  of  disposi- 

tion. 

630.  What  deemed  sufficient  notice. 

631.  What  kind  of  notice  necessary. 

632.  Sufficient  evidence  of  notice. 

633.  Keeping  infectiously  diseased  cat- 

tle. 

634.  Animals    straying    on    highways 

and  railroads. 


§  635.  Who  will  be  deemed  owner   of 
animal. 

636.  Ownership  of  animal;  how  proved. 

637.  Imputed  knowledge   of   animal's 

habits. 

638.  Separate   owners  ;    when   jointly 

liable. 

639.  Plaintiff's  contributory  negligence. 

640.  Driving   trespassing   animals   off 

land. 

641.  Negligence  in  impounding  cattle. 

642.  Statutory  liability  for  dogs. 

643.  Injuries  to  a  dog  fighting  another. 


§  626.  Owner  of  animals  liable  for  injuries  committed  by 
them. — The  owner  of  an  animal  is  liable  for  injuries  which 
by  his  negligence  he  suffers  it  to  commit;  and,  except  in 
some  cases  provided  for  by  statute  (which  will  be  here- 
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after  separately  considered),  he  is  not  liable  for  the  acts  of 
the  animal  upon  any  other  ground  than  that  of  negligence, 
actual  or  presumed.^  If  he  has  done  all  that  he  or  any 
other  man  in  his  circumstances  reasonably  could,  to  pre- 
vent injury,  he  is  not  liable  f  he  is  only  answerable  for  the 
want  of  ordinary  care.^ 

§  627.  Owner's  liability  for  animal's  trespass. — The  owner 
of  large  animals  (such  as.  horses,  oxen,  sheep,  etc.*)  is 
under  an  unqualified  obligation,  at  common  law,  to  restrain 
them  from  trespassing  upon  the  land  of  other  persons. 
And  he  is,  therefore,  unconditionally  liable  as  a  trespasser 
himself,  for  any  trespass  committed  by  his  animate  prop- 
erty :  *  the  law  conclusively  presuming  negligence  against 


'  Van  Leuven  v.  Lyke,  i  N.  Y. 
515;  4  Denio,  127;  Wheeler  j/.  Brant, 
23  Barb.  324 ;  Buckley  v.  Leonard,  4 
Denio,  500 ;  Drake  v.  Mount,  33  N. 
J.  Law,  441;  Moulton  v.  Scarborough, 
71  Maine,  267  [ram  owned  by  a  town, 
negligently  allowed  to  be  at  large]. 

2  Scribner  v.  Kelley,  38  Barb.  14; 
Earl  V.  Van  Alstine,  8  Barb.  630; 
Cooke  V.  Waring,  2  Hurlst.  &  C.  332  ; 
see  Tifft  v.  Tifft,  4  Denio,  175;  May 
J/.  Burdett,  9  Q.  B.  loi. 

"  Meredith  v.  Reed,  26  Ind.  334 ; 
Frazer  v.  Kimler,  2  Hun,  514;  Dol- 
finger  v.  Fishback,  12  Bush,  474.  An 
owner  is  not  responsible  for  merely 
accidental  injuries  caused  by  his  ani- 
mal. InSanders^/.TeapeCsi  L.T.N.S. 
263),  defendant  was  the  owner  of  a 
large  but  not  vicious  dog.  Plaintiff 
was  in  the  bottom  of  a  pit  some  ten 
feet  deep,  which  he  was  digging,  in  a 
lot  immediately  adjoining  defendant's 
premises,  and  separated  from  it  by  a 
low  wall.  Defendant's  dog,  in  play, 
leaped  over  the  wall  and  fell  on  plaint- 
iff in  the  pit,  and  injured  him.  Held, 
that  defendant  was  not  liable.  Wil- 
liams, J.,  said  that  "  so  far  as  defend- 


ant is  concerned,  the  occurrence  was 
purely  accidental  and  involuntary,  and 
no  action  lies  against  him  in  respect 
thereof,  either  for  trespass  or  breach 
of  duty.''  See  also  Jones  v.  Owen,  24 
L.  T.  N.  S.  587. 

*  The  rule  does  not  extend  to  dogs 
(Brown  v.  Giles,  i  Car.  &  P.  118; 
Read  1/.  Edwards,  17  C.  B.  N.  S.  245). 

5  Lee  V.  Riley,  18  C.  B.  N.  S.  722  ; 
Van  Leuven  v.  Lyke,  i  N.  Y.  515; 
Dunckle  v.  Kocker,  11  Barb.  387; 
Stafford  v.  Ingersol,  3  Hill,  38 ;  Wells 
v.  Howell,  19  Johns.  385;  Lyons  v. 
Merrick,  105  Mass.  71;  Angus  v. 
Radin,  2  South.  815;  Dolph  v.  Fer- 
ris, 7  Watts  &  S.  367 ;  Page  v.  Hol- 
lingsworth,  7  Ind.  317;  Beckwith  v. 
Shordike,  4  Burr.  2092;  see  Cox  v. 
Burbridge,  13  C.  B.  N.  S.  430,  438, 
per  Williams,  J.  Even  the  fact  that 
defendant's  animal  was  unlavirfuUy 
taken  out  of  his  close  by  a  stranger  is 
no  defense,  if,  after  being  left  by  the 
stranger,  it  strayed  upon  plaintiff's 
close  (Noyes  v.  Colby,  30  N.  H.  143). 
But  in  Cooke  v.  Waring  (2  Hurlst.  & 
C.  332)  plaintiff  was  nonsuited,  on  the 
ground  that  no  negligence  was  proved ; 
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him,  without  regard  to  the  facts  of  the  particular  case. 
Whatever  damage  his  animal  does,  while  trespassing,  is  an 
aggravation  of  the  trespass,  for  which  he  is  also  liable ;  ^ 
but  he  is  not  liable  for  the  acts  of  other  animals,  following 
through  a  breach  made  in  an  inclosure  by  his  cattle.^  The 
modification  of  this  rule,  by  the  laws  of  various  states  con- 
cerning the  maintenance  of  fences,  will  be  considered  in 
the  chapter  on  Fences. 

§  628.  Owner's  notice  of  disposition  of  animal.  —  To 
charge  the  owner  of  an  animal  for  an  injury  committed 
by  it  when  not  trespassing,  it  is  necessary,  at  common  law, 
to  allege  and  prove  that  he  had  previous  notice  that  its 
disposition  was  such  as  to  make  it  probable  that  it  would 
commit  injuries  of  a  similar  character,  and  that  he  failed 
to  take  proper  precautions^  against  such  acts  on  its  part. 


although  it  clearly  appeared  that  de- 
fendant's animals  were  on  plaintiff's 
land  when  they  committed  the  injury 
complained  of. 

^  lb.  The  communication  of  an 
Infectious  disease  by  trespassing  cattle 
is  such  matter  of  aggravation  (Bar- 
num  V.  Vandusen,  i6  Conn.  200 ; 
Anderson  v.  Buckton,  i  Strange,  192). 
The  plaintiff  turned  his  horse  into  his 
own  pasture.  During  the  night  the 
horse  of  defendant,  which  was  running 
loose  upon  the  highway,  broke  into 
plaintiff's  close,  and  killed  plaintiff's 
horse.  Held,  that  trespass  could  be 
maintained,  even  if  defendant  had  no 
knowledge  of  the  vicious  properties  of 
his  horse,  because  the  horse  was 
wrongfully  in  plaintiff's  close  (Decker 
V.  Gammon,  44  Maine,  322).  See 
also  EUis  V.  Loftus  Iron  Co.,  L.  R.  10 
C.  P.  10;  Mason  v.  Morgan,  24  Up- 
per Canada  [Q.  B.],  328. 

2  Durham  v.  Goodwin,  54  111.  469. 

8  Rider  v.  White,  65  N.  Y.  54 ; 
Wheeler  v.  Brant,  23  Barb.  324 ; 
Buckley  v.  Leonard,   4  Denio,  500; 


Loomis  V.  Terry,  17  Wend.  496;  Ro- 
ney  v.  Ward,  2  Daly,  295;  State  v. 
McDermott,  [N.  J.]  6  Atl.  Rep.  65  \ 
State  V.  Donohue,  [N.  J.]  10  Atl.  Rep. 
150;  Woolf  v.  Chalker,  31  Conn.  121 ; 
Kittredge  v.  Elliott,  16  N.  H.  T]  \ 
Coggswell  V.  Baldwin,  1 5  Verm.  404 ; 
Stumps  V.  Kelley,  22  111.  140 ;  Read  v. 
Edwards,  17  C.  B.  N.  S.  245;  Jackson 
V.  Smithson,  15  Mees.  &  W.  563.  In 
Laverone  v.  Mangianti  (41  Cal.  138), 
the  owner  of  a  dog,  knowing  it  to  be 
ferocious,  was  held  liable  for  its  acts, 
without  any  averment  of  negligence 
in  the  complaint.  In  Earhart  z/.  Young- 
blood  (27  Penn.  St.  331),  Lowrie,  J., 
said:  "The  rule  is  very  plain  and 
very  just  that  the  owner  of  an  animal 
known  to  be  vicious  must  take  suf- 
ficient precautions  that  it  shall  do  no 
injury  to  the  public;  it  must  be  so 
confined  that  strangers  may  pursue 
their  own  objects  with  security  from 
it.  The  public  are  entitled  to  act 
upon  the  presumption  that  all  danger- 
ous animals  are  properly  confined, 
and  are,  therefore,  exonerated  from 
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The  responsibility,  for  example,  of  the  owner  of  a  fero- 
cious dog,  does  not  depend  upon  a  question  of  negligence : 
the  permitting  of  such  an  animal  to  go  at  large  is  a  willful 
wrong.^  This  liability  of  the  owner  is  not  confined  to  acts 
proceeding  from  a  vicious  disposition  in  the  animal ;  al- 
though the  rule  is  often  so  stated  as  to  create  this  im- 
pression. He  is  as  much  bound  to  take  precautions 
against  injuries  which  the  animal  may  commit  in  mere 
playfulness,  as  against  those  which  spring  from  a  vicious 
intent.  Thus,  if  the  owner  of  a  horse  knows  that  it  is 
given  to  kicking  in  mere  sport,  it  is  as  much  his  duty  to 
restrain  it  from  doing  injury  thereby,  as  it  would  be  if  it 
kicked  from  bad  temper  and  malice.^  In  England,'  and 
in  many  of  the  states  of  this  country,  the  common-law 
rule  requiring  averment  and  proof  of  scienter,  as  against 
owners  of  dogs,  has  been  abrogated  by  statute,  and  a 
stricter  liability  has  been  imposed  than  that  of  the  com- 
mon law.* 

any  special  caution  against  them,  ex-  4  Q.  B.  582.     Under  the  last-men- 

cept  when  without  right  they  go  upon  tioned  statute,  a  recovery  may  be  had 

their  owner's    land,   and  within  the  without  evidence  of  any  mischievous 

place   where   they   may  be    lawfully  propensity  in  the  dog,  or  of  any  neg- 

kept."    Leading  two  skittish  horses  ligence  on  the  part  of  the  owner. 

by  one  halter  only,  was  held   negli-  *  So  in  Maine  (Smith  v.  Mont- 

gence  (Pickens  v.  Diecker,  21  Ohio  gomery,  52   Maine,  178;   Prescott  v. 

St.  212).  Knowles,  62   Id.  277);  New  Hamp- 

^  Lynch  v.  McNally,  7  Daly,  126:  shire  (Orne  v.  Roberts,  51  N.  H.  iio); 

aff'd,  73  N.  Y.  347 ;  Muller  v.  McKes-  Vermont  (Adams  v.  Hall,  2  Verm, 

son.  Id.  195.   See  Congress,  &c.  Spring  9);  Massachusetts  (Mitchell  «/.  Clapp, 

Co.  V.   Edgar,   99  U.  S.  645;   Mur-  12  Cush.  278  [under  statute  giving 

ray  v.  Young,  12  Bush,  337.    Com-  double  damages];   Le  Forest  v.  Tol- 

pare  Scribner  7/.  Kelley,  38  Barb.  14;  man,  117  Mass.  109;  Buddington  v. 

Van   Leuven  v.   Lyke,  I  N.  Y.  515  ;  Shearer,  20  Pick.  477  [each  owner  li- 

Cox  V.  Burbridge,  13  C.  B.  N.  S.  430;  able  only  for  the  injury  committed  by 

Brooks  V.  Taylor,  [Mich.]  31  N.  W.  his  own  dog] ;  Sherman  v.  Favour,  i 

Rep.  837.  Allen,  191  [statute  applies  to  case  of 

«  Dickson  z*.  McCoy,  39  N.Y.  400;  dog   frightening  horse];    Brewer  v. 

Line  v.  Taylor,  3  Fost.  &  F.  731  [mis-  Crosby,  11  Gray,  29  [statute  applies 

chievous  dog].  to  case  of  injury  to  property] :  as  to 

3  26  &  27  Vict.  c.  100 ;   28  &  29  injury  to  persons,  see  Searles  v.  Ladd, 

Vict.  c.  60;  Wright,57.  Pearson,  L.  R.  123  Mass.   580;    Munn  v.   Reed,   4 
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§  629.  Presumption  of  notice  of  disposition. — For  the 
purposes  of  a  civil  action,  every  person  in  possession  of  an 
animal  is  conclusively  presumed  to  have  notice  of  the  dis- 
position and  habits  which  are  universal  among  that  species 
of  animals  ;  ^  but  there  is  no  presumption  of  any  kind  as 
to  his  knowledge  of  the  disposition  or  habits  peculiar  to 
his  particular  animals.  Therefore,  the  owner  of  wild  and 
savage  beasts,  such  as  lions,  tigers,  wolves,  bears,  etc.,  if  he 
neglects  to  keep  them  properly  secured,  is  liable  for  inju- 
ries committed  by  them  according  to  their  nature,  without 
any  evidence  that  he  knew  them  to  be  ferocious,^  or  that 


Allen,  431  ;  Barrett  v.  Maiden,  &c.  R. 
Co.,  3  Id.  loi ;  Osborn  v.  Lenox,  2  Id. 
207);  Connecticut  (Woolf  v.  Chalker, 
31  Conn.  121;  Jones  v.  Sherwood,  37 
Id.  466);  New  York  (Fish  v.  Skut,  21 
Barb.  333  ;  Osincup  v.  Nichols,  49  Id. 
145 ;  Auchmuty  v.  Ham,  i  Denio, 
495);  Delaware  (Rev.  Code,  [1852] 
c.  51,  §  10);  Pennsylvania  (Paff  v. 
Slack,  7  Penn.  St.  254;  Campbell  z/. 
Brown,  19  Id.  359;  Kerr  ^i.  O'Connor, 
63  Id.  341);  Maryland  (Code,  [i860] 
595,  §§  I,  2) ;  Ohio  (Gries  v.  Zeck,  24 
Ohio  St.  329  [person  bitten  by  dog] ; 
Job  V.  Harlan,  13  Id.  485  [worrying 
sheep] ;  McAdams  v.  Sutton,  24  Id. 
333) ;  Illinois  (Brent  v.  Kimball,  60 
111.  211;  Spray  z*.  Ammerman,  66  Id. 
309) ;  Michigan  (Swift  v.  Applebone, 
23  Mich.  252  [double  damages];  El- 
liott V.  Herz,  29  Id.  202  [statute  does 
not  apply  to  mad  dogs] ;  see  Tromp- 
en  V.  Verhage,  54  Id.  304) ;  Wiscon- 
sin (Slinger  v.  Henneman,  38  Wise. 
504;  Tenney  I/.  Lenz,  16  Id.  566) ;  Ala- 
bama (Smith  V.  Causey,  22  Ala.  568) ; 
North  Carolina  (Wallace  v.  Doug- 
las, 10  Ired.  Law,  79  [statute  requir- 
ing owner  to  kill  mad  dog  construed]); 
California  (Rev.  Stat.  1866,  ch.  227, 
§4). 


*  Besozzi  V.  Harris,  i  Fost.  &  F. 
92.  This  is  evidently  the  principle 
upon  which  the  decisions  on  this  sub- 
ject rest,  though  we  do  not  find  it  any- 
where stated  in  precisely  this  form. 
In  Van  Leuven  v.  Lyke  (i  N.  Y.  515), 
the  rule  is  stated  thus  :  ' '  It  is  a  well- 
settled  principle  that  in  all  cases  where 
an  action  of  trespass  on  case  is  brought 
for  mischief  done  to  the  person  or  per- 
sonal property  of  another  by  animals 
mansuetce  natura,  such  as  horses,  oxen, 
cows,  sheep,  swine,  and  the  like,  the 
owner  must  be  shown  to  have  had  no- 
tice of  their  viciousness  before  he  can 
be  charged,  because  such  animals  are 
not  by  nature  fierce  or  dangerous ;  and 
such  notice  must  be  alleged  in  the 
declaration ;  but  as  to  animals  fera 
naturce,  such  as  lions,  tigers,  and  the 
like,  the  person  who  keeps  them  is 
liable  for  any  damage  they  may  do, 
without  notice,  on  the  ground  that  by 
nature  such  animals  are  fierce  and  dan- 
gerous.'' 

^  So  held,  in  the  case  of  a  bear 
which  was  confined  by  a  chain  and 
had  for  a  long  time  been  tame  and 
docile  in  its  habits  (Besozzi  v.  Harris, 
I  Fost.  &  F.  92). 
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he  was  negligent  in  his  mode  of  keeping  them;^  since  he  is 
bound  in  ordinary  prudence  to  know  that  fact,  and  to  se- 
cure them  from  doing  harm.  But  the  owner  of  creatures 
which  as  a  species  are  harmless  and  domesticated,  and  are 
kept  for  convenience  or  use,*  such  as  dogs,^  cattle,*  horses,^ 
and  even  bees,*  is  not  liable  for  injuries  willfully  committed 
by  them,  unless  he  is  proved  to  have  had  notice  of  the  in- 
clination of  the  particular  animals  complained  of  to  com- 
mit such  injuries.'^  If,  having  had  such  notice,  he  neglects 
to  keep  them  confined  where  no  one  can  suffer  from  them 
while  using  ordinary  care,  he  is  liable  for  all  injuries  com- 
mitted by  them.^     And  the  owner  of  even  a  wild  beast  is 


'  The  declaration  alleged  that  the 
defendant  kept  a  monkey  which  he 
knew  to  be  dangerous  and  inclined 
to  bite,  and  that  it  did  attack  and 
bite  the  plaintiff.  Held  sufficient  with- 
out alleging  negligence  in  keeping 
the  monkey  (May  v.  Burdett,  9  Q. 
B.  loi).  See  Scribner  v.  Kelley,  38 
Barb.  14;  Earl  v.  Van  Alstine,  8  Id. 
630. 

2  This  is  the  expression  used  in 
Vrooman  v.  Lawyer  (13  Johns.  339), 
and  cited  with  approval  in  Earl  v. 
Van  Alstine  (8  Barb,  630,  636).  In 
Smith  V.  Causey  (22  Ala.  568)  a  very 
similar  phrase  is  used. 

3  Fairchild  v.  Bentley,  30  Barb. 
147 ;  Steele  v.  Smith,  3  E.  D.  Smith, 
321 ;  Perkins  v.  Mossman,  44  N.  J. 
Law,  579;  Thomas  v.  Morffan,  2  Cr. 
M.  &  R.  496;  Woolf  w.  Chalker,  31 
Conn.  121 ;  Kinnion  v.  Davies,  Cro. 
Car.  487 ;  see  Hinckley  v.  Emerson,  4 
Cow.  351;  Anon.  Dyer,  25*./  Hart- 
ley V.  Harriman,  I  B.  &  Aid.  620; 
Fleeming  v.  Orr,  2  Macq.  H.  L.  14; 
Card  V.  Case,  5  C.  B.  622. 

*  Van  Leuven  v.  Lyke,  i  N.Y.  515 ; 
Vrooman  v.  Lawyer,  13  Johns.  339; 
Jackson  v.  Smithson,  1 S  Mees.  &  W. 
563 ;  Buxendin  v.  Sharp,  2  Salk.  662 ; 


Clark  V.  Armstrong,  24  Scotch  Sess. 
Cas.  [2d  Ser.]  1315.  But  it  has  been 
held  that  persons  driving  cattle  through 
a  city  street  are  bound  to  use  the  ut- 
most diligence  and  care  to  avoid  in- 
juries to  passers-by.  Their  liability  is 
like  that  of  common  carriers  (Ficken 
V.  Jones,  28  Cal.  618). 

5  Cox  V.  Burbridge,  13  C.  B.   N. 

S.  430- 

«  Earl  V.  Van  Alstine,  8  Barb. 
630. 

'  Van  Leuven  v.  Lyke,  i  N.  Y. 
515;  Fairchild  v.  Bentley,  30  Barb. 
147;  Earl  V.  Van  Alstine,  8  Barb. 
630;  Vrooman  v.  Lawyer,  13  Johns. 
339;  Cox  V.  Burbridge,  13  C.  B.  N. 
S.  430 ;  Duter  v.  Cully,  3  Oreg.  377 ; 
Wormley  v.  Gregg,  65  111.  251 ;  Mur- 
ray V.  Young,  12  Bush,  337. 

"  Kelly  V.  Tilton,  2  Abb.  Ct.  App. 
495.  So  held  in  cases  of  injuries  by 
dogs  (Wheeler  v.  Brant,  23  Barb. 
324;  Buckley  v.  Leonard,  4  Denio, 
500;  Loomis  V.  Terry,  17  Wend.  496; 
Read  v.  Edwards,  17  C.  B.  N.  S.  245 ; 
Marsh  v.  Jones,  21  Verm.  378;  Sher- 
fey  V.  Bartley,  4  Sneed,  58 ;  Durden  v. 
Barnett,  7  Ala.  169;  McCaskill  v. 
Elliot,  5  Strobh.  196)  and  cattle 
(Stumps  V.  Kelley,  22  111.  140;  Hud- 
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not  liable  for  injuries  caused  by  it  in  a  manner  which  no 
acquaintance  with  its  nature  could  have  led  him  to  expect, 
except  upon  similar  evidence  of  notice.^  The  owner  of 
any  kind  of  animal,  whether  it  be  wild  or  tame,  is  charge- 
able with  notice  of  its  generic  disposition  to  stray,  and 
liability  to  take  fright.  If  its  size  and  speed  are  such  as  to 
make  it  dangerous,  under  such  circumstances,  the  owner 
is  bound  to  use  ordinary  care  to  keep  it  from  straying ; 
and  if  he  neglects  to  do  so,  he  will  be  liable  for  all  injuries 
committed  by  it  while  straying,  which  he  ought  in  prudence 
to  have  foreseen  as  likely  to  occur.  For  this  reason,  the 
owner  of  a  horse  is  liable  for  damage  done  by  it  in  running 
away,  if  he  has  not  used  due  diligence  to  prevent  its  escape  ;  ^ 
and  this,  even  though  the  immediate  cause  of  the  horse's 
running  away  was  the  wrongful  act  of  a  stranger.*  If, 
however,  the  owner  of   a  tame  and  domestic  animal  has 


son  V.  Roberts,  6  Exch.  697J  and  a 
buck-deer  (Congress,  &c.,  Spring  Co. 
V.  Edgar,  99  U.  S.  645).  In  the  last 
case,  the  action  was  for  injuries  from 
a  buck  in  defendant's  park,  the  decla- 
ration allegfing  that  defendant  knew 
the  animal  to  be  dangerous.  There 
was  evidence  that  the  buck  was  al- 
lowed to  roam  in  the  park  with  several 
other  deer;  that  plaintiff  had  often 
seen  other  persons  playing  with  these 
deer  in  park;  that  there  had  been 
notices  in  the  park  for  more  than  a 
year,  ' '  beware  of  the  buck ;  "  that 
plaintiff  did  not  know  deer  to  be 
dangerous  unless  disturbed.  Ex- 
perts testified  that  at  the  season  when 
the  injuries  were  suffered,  deer  were 
dangerous.  Held,  a  nonsuit  properly 
refused  (Congress,  &c.  Spring  Co.  v. 
Edgar,  99  U.  S.  645).  If  the  owner 
of  a  dangerous,  but  domestic,  animal 
keeps  it  properly  secured,  he  is  not 
liable  for  injuries  committed  by  it  up- 
on its  being  let  loose  by  another  per- 


son (not  being  his  servant)  without 
his  authority  (Fleeming  v.  Orr,  2  Macq. 
H.  L.  14). 

^  So  held,  where  plaintiff's  horse 
was  frightened  by  the  mere  sight  of 
defendant's  elephant  (Scribner  v. 
Kelley,  38  Barb.  14). 

2  McCahiU  V.  Kipp,  2  E.  D. 
Smith,  413.  See  chapter  on  Highways, 
ante. 

^  If  a  horse  and  cart  are  left  stand- 
ing in  the  street  of  a  city,  without  any 
person  to  watch  them,  the  owner  is 
liable  for  any  damage  done  by  the 
horse  in  running  away,  though  the 
act  of  a  passer-by,  in  striking  the 
horse,  was  the  immediate  cause  of  its 
starting  (Tindal,  C.  J.,  Illidge  v.  Good- 
win, 5  Carr.  &  P.  190;  compare,  how- 
ever, Hayman  v.  Hewitt,  Peake  Add. 
Cas.  170).  It  is  of  course  otherwise 
where  the  owner  has  kept  due  care  of 
the  horse  (Weldon  v.  Harlem  R.  Co., 
5  Bosw.  576). 
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used  ordinary  care  in  its  management,  he  is  not  liable  for 
the  injuries  which  it  accidentally  commits  while  in  a  place 
in  which  it  may  lawfully  be.^ 

§  630.  What  deemed  sufficient  notice.— It  is  not  neces- 
sary that  the  owner  of  an  animal  should  have  any  formal 
notice,  or  positive  knowledge,  of  its  vicious  habits  or  dis- 
position, in  order  to  make  him  liable  for  its  acts.  It  is 
sufficient  if  he  has  seen  or  heard  of  things  which  would 
suffice  to  convince  a  man  of  ordinary  prudence  that  the 
animal  was  ill-disposed.^  But  notice  of  the  fact  to  a 
servant,  in  order  to  charge  the  master,  must  be  communi- 
cated to  a  servant  whose  duty  required  him  to  inform  his 
master,  and  whose  admissions  would  be  competent  evi- 
dence against  him.' 

§  631.  What  kind  of  notice  necessary.— It  is  not  neces- 
sary that  the  acts  of  aggression  brought  to  the  notice  of 
the  owner  should  be  precisely  similar  to  that  upon  which 
the  action  against  him  is  founded.^  But  it  is  necessary 
that  the  facts  thus  brought  to  his  notice  should  indicate  a 
disposition   to   commit   injuries   substantially  like  those 

*  Sullivan  v.  Scripture,  3  Allen,  The  knowledge  of  the  wife  is  the 
564;  Weldon  v.  Harlem  R.  Co.,  5  knowledge  of  the  husband  (Gladman 
Bosw.  576 ;  compare  Sanders  v.  v.  Johnson,  36  L.  J.  C.  P.  1 53) ;  but 
Teape,  51  L.  T.  N.  S.  263,  ante^  §  626.^  knowledge  of  husband  will  not  be 
See  further  upon  this  subject,  poit^  imputed  to  the  wife  so  as  to  render  her 
§  644.  liable  after  his  death  (Miller  v.  Kim- 

*  A  jury  may  infer  that  defendant  bray,  16  L.  T.  N.  S.  360).  In  Twiggz/. 
knew  what  was  common  knowledge  Ryland  (62  Md.  380),  it  was  held  that 
as  to  the  vicious  propensities  of  an  a  servant's  knowledge  of  the  vicious 
animal  (Linnehan  v.  Sampson,  126  character  of  a  dog  accustomed  to  fol- 
Mass.  506).     S.  P.,  Young  v.  Murray,  low  him  about  in  the  master's  business, 

12  Bush,  337.  but  not  put  in  his  charge  by  the  mas- 
'  Baldwin  v.  Casella,  L.  R.  7  Exch.      ter,   is  not  imputable  to  the  latter. 

325     [owner    of    dog     appointed    a  See  Stiles  v.  Cardiff  Steam  Nav.  Co., 

servant  to  keep  it] ;  Applebee  v.  Percy,  33  L.  J.  [Q.  B.]  310. 

L.  R.  9  C.  P.  647 ;  Jeffrey  v.  Bigelow,  *  In  McCaskill  v.  Elliott,  5  Strobh. 

13  Wend.  518  [agent  to  sell  sheep  196,  evidence  of  the  general  ferocity 
knew  them  to  be  diseased].  See  also,  of  the  dog's  character  was  held 
Kennett  v.  Durgin,  59  N.  H.  560;  sufficient.  S.  P.,  Lynch  v.  McNally, 
Moulton  v.    Moore,    56  Verm.    700.  7  Daly,  126;  73  N.  Y.  347. 
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which  form  the  basis  of  the  claim  against  the  owner,^ 
Thus,  in  an  action  founded  upon  injuries  inflicted  by  a  dog 
upon  a  man,  proof  of  the  owner's  knowledge  that  the  dog 
had  worried  sheep  would  not  suffice;^  since  thousands  of 
curs,  who  would  not  dare  to  touch  a  man,  delight  in 
attacking  sheep.  It  might  even  be  doubted  whether 
such  evidence  would  sufiice  in  an  action  upon  injuries 
to  oxen  ;  though  we  should  think  that  great  ferocity  in 
attacking  sheep  might  imply  a  disposition  to  attack  cat- 
tle. On  the  other  hand,  proof  of  a  habit  on  the  part  of  a 
dog  to  attack  large  cattle  might  well  imply  his  disposition 
to  injure  smaller  animals.®  It  would  at  any  rate  throw 
upon  his  owner  the  burden  of  clearly  proving  that  the  dog 
was  not  in  the  habit  of  biting  such  animals.  Knowledge 
that  a  bull  is  in  the  habit  of  running  at  anything  red,  is 
sufficient  to  make  it  negligent  to  drive  him  through  public 
streets,  at  any  rate  so  far  as  to  make  the  owner  liable  to  a 
person  injured  by  the  bull  in  pursuit  of  some  red  object.* 

§  632.  Sufficient  evidence  of  notice. — The  nature  of  the 
proof   of    an  animal's    vicious    inclinations,   and    of   the 

'  If  the  animal  has  been  mischiev-  edge  of  a  dog's  propensity  to  bite  cows 

ous  only  under  special  circumstances,  would  not  make  the  owner  liable  for 

changing  its  disposition  for  the  time,  his  biting  sheep.     But  such  evidence 

the  owner  is  not  bound  to  foresee  that  has  been  held  competent  in  later  times 

it   may  be    mischievous   under  other  (Pickering  v.  Orange,  I  Scamm.  338, 

circumstances    not   affecting  its    dis-  492). 

position  (Tupper  v.  Clark,  43  Verm.  *  Hudson  v.    Roberts,    6    Exch. 

200).     In  an  action  for  damage  done  697.     In  an  action  for  injuries  inflicted 

to  a  horse  by  a  bull,   evidence  of  a  by    defendant's     bull,     the     requisite 

previous   attack  by  the  bull  upon  a  scienter  does   not  necessarily  depend 

man  was  held  competent,  but  not  con-  upon   knowledge  of  the  owner  of  an 

elusive  evidence.      The    court  below  animal  liable  to  be  vicious,  that  it  has 

having  held  it  conclusive^   the  judg-  actually  made  an  attack  and  infliited 

ment   was    reversed    (Cockerham   v.  an  injury  upon  a  person.     It  is  suf- 

Nixon,  II  Ired.  Law,  269).  ficient  that  he  is   advised   that  it  is 

2  Kightlinger  v.  Egan,  75  111.  141 ;  ferocious  and  ugly,  and  that  there  is 

see  65  Id.  235 ;  Corliss  v.   Smith,   53  reasonable  ground  to  apprehend  that 

Verm.  532.  it  will   do   such  an  injury  if  permit- 

»  In  Mason  v.  Keeling  (12  Modem,  ted  (Rogers  v.  Rogers,  4  N.  Y.  St.  Rep. 

332),  Gould,  J.,  intimated  that  knowl-  373). 
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owner's  notice,  must,  of  course,  vary  greatly,  according 
to  circumstances.  In  an  action  against  the  owner  of  a 
dog  which  has  attacked  the  plaintiff's  person,  it  has  been 
held  that  proof  of  one  or  two  previous  instances  ^  of  the 
kind,  or  even  of  mere  attempts  to  bite,^  brought  to  the 
notice  of  the  defendant,*  will  suffice ;  and  even  the  fact 
of  the  dog's  being  kept  chained  during  the  daytime 
is  strong  evidence  that  his  owner  knew  him  to  be  dan- 
gerous ;  *  though  it  would,  of  course,  make  a  difference 


^  Mann  v.  Weiand,  81  Penn.  St. 
243.  A  subsequent  instance  is  of 
course  immaterial  (Thomas  v.  Mor- 
gan, 2  Cr.  M.  &  R.  499).  If  the  de- 
fendant's admission  that  he  knew  the 
nature  of  the  animal  is  relied  upon,  it 
must  appear  that  such  admission  re- 
ferred to  a  time  prior  to  the  injury 
complained  of;  and  if  this  is  left  in 
doubt  by  the  plaintiff's  own  evidence, 
the  question  cannot  be  submitted  to 
jury  (Cooke  v.  Waring,  2  Hurlst.  &  C. 
332).  In  Kennon  v.  Gilmer  (5  Mont. 
257;  S.  C,  51  Am.  Rep.  45),  evidence 
of  previous  and  subsequent  vicious- 
ness  of  a  horse  was  held  competent. 

B  Worth  V.  Gilling,  L.  R.  2  C.  P.  i. 

'  In  Buckley  v.  Leonard  (4  Denio, 
500),  two  instances  were  held  suf- 
ficient, taken  in  connection  with  other 
circumstances.  In  Smith  v.  Pelah 
(2  Strange,  1264),  one  was  held 
enough;  Lee,  C.  J.,  saying:  "  If  a  dog 
has  once  bit  a  man,  and  the  owner 
having  notice  thereof,  keeps  the  dog, 
and  lets  him  go  about  or  lie  at  his  door, 
an  action  will  lie  against  him  at  the 
Isuit  of  a  person  who  is  bit,  though  it 
happened  by  such  person's  treading 
on  the  dog's  toes ;  for  it  was  owing  to 
his  not  hanging  the  dog  on  the  first 
notice.  And  the  safety  of  the  king's 
subjects  ought  not  afterward  to  be  en- 
dangered." In  Arnold  v.  Norton  (25 
Conn.  92),  the  judge  charged  that  full 
and  satisfactory  proof  of  a  single  in- 


stance in  which  the  dog  had  previously 
bitten  a  human  being,  and  of  the  de- 
fendant's knowledge  thereof,  was 
sufficient,  but  that  the  force  of  such 
testimony  would  depend  much  upon 
the  surrounding  circumstances.  Held 
to  be  a  proper  instruction.  In  Kitt- 
redge  v.  Elliott  (16  N.  H.  "j"]^,  evi- 
dence of  notice  of  one  attack  by  a  dog 
was  held  sufficient  to  charge  the 
owner  for  all  Its  subsequent  acts.  See 
also,  Woolfz'.  Chalker  (31  Conn.  121). 
In  Loomis  v.  Terry  (17  Wend.  496), 
one  instance  seems  to  have  been  re- 
garded as  sufficient ;  though  that  point 
is  not  discussed  in  the  opinion  of  the 
court.  In  Cockerham  v.  Nixon  (11 
Ired.  Law,  269),  one  attempt  of  a  bull 
to  gore  was  held  sufficient  for  this  pur- 
pose. Where  a  passenger  in  a  coach 
was  injured  by  a  horse  kicking  through 
the  panel,  evidence  that  the  panel 
showed  marks  of  other  kicks,  was  held 
evidence  of  negligence  proper  to  be 
submitted  to  the  jury  without  other 
proof  that  the  horse  was  vicious  or  a 
kicker  (Simson  v.  London,  &c.  Omni- 
bus Co.,  L.  R.  8  C.  P.  390;. 

*  Godeau  v.  Blood,  52  Verm.  251 ; 
Goode  V.  Martin,  57  Md.  606;  Mont- 
gomery V.  Koester,  35  La.  Ann.  1091 ; 
Flansburg  v.  Basin,  3  111.  App.  531 ; 
Buckley  v.  Leonard  4  Denio,  500 ; 
Jones  V.  Perry,  2  Esp.  482.  In  Beck 
V.  Dyson  (4  Camp.  198),  Lord  Ellen- 
borough    held    such    evidence  insuf- 
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if  it  appeared  that  the  dog  was  so  kept  merely  to  keep 
him  from  straying  or  being  stolen.  But  mere  snappish- 
ness  in  a  small  dog  ought  not  to  be  held  sufficient  warn- 
ing to  the  owner  of  its  liability  to  inflict  injuries  rarely 
committed  by  dogs  of  its  size ;  and,  where  evidence  of 
mere  attempts  to  bite  is  relied  upon,  it  must  appear  that 
on  such  occasions  the  dog  had  really  tried  to  injure  the 
person  assaulted.^  In  an  action  upon  injuries  committed 
by  one  dog  upon  another,  fuller  evidence  should  be  required, 
since  some  allowance  must  be  made  for  the  nature  of  the 
animal  and  for  the  difficulty  of  knowing  which  is  the  real 
aggressor  in  a  dog-fight ;  but  a  few  instances  of  apparently 
unprovoked  violence  on  the  part  of  the  defendant's  dog 
are  sufficient  proof  of  his  viciousness.^  And  there  are 
cases  in  which,  although  the  animal  never  actually  com- 
mitted an  injury,  so  far  as  its  owner  knew,  yet  its  nature 
and  appearance  must  have  convinced  the  owner  that  it 
would  certainly  be  disposed  to  do  harm.  Proof  of  this 
kind  would  be  as  cogent  as  evidence  of  particular  acts  of 
the  animal. 

ficient.     The  form  of  the  pleadings  in  used    to    injure  people.      But  if  he 

the  latter  case  does  not  appear ;  but  it  merely  had  a  habit  of  bounding  upon 

seems  probable  that  the   declaration  people  in  play,  even   although  in  so 

alleged  former  attempts  to  bite,  and  doing  he  might  frighten  timid  persons, 

not  merely  general  fierceness.     Under  or  cause  some  little  annoyance,  that 

such  a  declaration,  the  evidence  would  would  not   sustain  the  action."     The 

not  have  been  admissible.     Proof  that  defendant  had  a  verdict.     The  owner 

defendant   had   warned   a  person   to  of  a  dog  is  not  excused,  however,  by 

beware  of  the  dog  lest  he  should  be  the  fact  that  it  was  generally  reputed 

bitten  is  evidence  to  go  to  the  jury  on  to  be  of  an  inoffensive  disposition,  nor 

the  allegation  that  the  dog  was  accus-  even   by  its  being  in   fact  generally 

tomed  to  bite  mankind  (Judge  z/.  Cox,  peaceable  and  inoffensive,  if  it  never- 

I  Stark.  225 ;  Thomas  v.  Morgan,  2  Cr.  theless  was  accustomed,  even  on  rare 

M.  &  R.  496;   Charlwood  v.  Greig,  3  occasions,  to  do  mischief  of  such  kind 

C.  &  K.  46 ;  Rider  v.  White,  65  N.  Y.  as  to  manifest  its  disposition  to  com- 

54)-  mit  the  injuries  complained  of  (Buck- 

'  Line  v,  Taylor,  3  Fost.  &  F.  731.  Ipy  v.  Leonard,  4  Denio,  500). 

Erie,  C.  J.,  there  charged  the  jury:  ^  In  W^heeler  v.  Brant  (23  Barb. 

"  It  is  not  necessary  to  show  that  he  324),   four   such  instances  were  held 

[the  dog]  was  used  to  bite,  if  he  was  enough  for  this  purpose. 
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§  633.  Keeping  infectiously  diseased  animals.— It  is  not 
in  itself  an  act  of  culpable  negligence  to  keep  animals 
having  an  infectious  disease.  The  owner  cannot  be  held 
responsible  for  the  communication  of  the  disease  to  other 
animals,  without  proof  of  some  fault  on  his  part,  other 
than  the  mere  keeping  such  animals  on  his  premises ;  nor 
does  the  fact  that  his  neighbor  keeps,  to  his  knowledge, 
healthy  animals  upon  the  adjoining  lot,  alter  the  case.^ 
But  the  owner  of  diseased  cattle  is  liable  for  the  conse- 
quences of  their  trespassing  upon  the  land  of  another  and 
thereby  infecting  healthy  animals  belonging  to  the  owner 
of  the  land  ;  and  this  without  proof  of  scienter  on  defend- 
ant's part;*  and  so  he  is,  if  he  willfully  or  negligently  allows 
them  to  intermingle  with  the  cattle  of  another.^  In  the  ab- 
sence of  a  statutory  requirement  to  keep  diseased  cattle 
inclosed,  the  mere  keeping  of  diseased  animals  on  the  de- 
fendant's uninclosed  ground,  to  which  other  animals  are  in 
the  habit  of  coming,  and  where  it  is  no  trespass  for  them 
to  come,  is  not  an  act  of  negligence,  if  the  owner  of  the 
healthy  animals  is  duly  warned  of  the  danger.*     In  the  ab- 

*  Fisher  v.  Clark,  41  Barb.  329;  became  infected.     Held,  that  the  li- 

see  Mills  v.  Harlem  R.  Co.,  2  Robert-  censee  was  liable,     s.   P.,   Fultz  v. 

son,  326,  aff'd(see  41  N.  Y.  619).  Wycoff,  25  Ind.  321   [inducing  livery- 

'  Anderson  v.  Buckton,  i  Strange,  stable  keeper  to  receive  a  horse,  on 

192;  Barnum  v.  Vandusen,  16  Conn,  representations  that  it  had  recovered 

200;   Lee  V.  Burk,  15  111.  App.  651;  from  a  distemper];   Kite  v.    Bland- 

Herrick  v.  Gary,  65  111.  loi ;   Sanga-  ford,  45  111.  9;    Penton  v.  Murdock, 

mon,  &c.  Co.  v.  Young,  77  111.  197.  22   L.  T.   N.  S.   371.       As  to  mea- 

But    compare    Cooke   v.    Waring,  2  sure  of  damages,  see  Crain  v.  Petrie, 

Hurlst.  &  C.  331 ;  Noyes  v.  Colby,  30  6    Hill,    523.      It    is    a  question    of 

N.  H.  143.  fact  whether  the    disease  was   com- 

■*  Earp  V.  Faulkner,  34  L.  T.  284.  municated  by  defendant's  cattle  (Da- 
In  Eaton  v.  Winnie  (20  Mich.  157)  the  vis  v.  Walker,  60  111.  452).  See  New- 
occupier  of  land  under  a  license  from  kirk  v.  Milk,  62  Id.  172;  Smith  v. 
the  owner  pastured  diseased  sheep  Race,  76  Id.  490. 
thereon.  The  owner  of  the  land,  re-  *  Walker  v.  Herron,  22  Tex.  55. 
lying  upon  the  licensee's  represent^-  By  the  law  of  that  state,  all  uninclosed 
tions  as  to  the  absence  from  danger  lands  are  common  to  the  public.  In 
from  contagion,  subsequently  pastured  Vermont,  the  owner  of  sheep  infected 
his  own  sheep  on  the  land,  and  they  with  hoof-ail,  foot-rot,  or  scab,  must 
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sence  of  any  fraudulent  concealment  or  misrepresentation 
on  the  owner's  part,  it  has  been  held  not  unlawful  to  sell 
diseased  cattle,  though  the  seller  knew  them  to  be  in- 
fected ;  and  the  seller  is  not  liable  for  injuries  occasioned 
by  the  disease  spreading  among  the  buyer's  cattle :  the 
rule  of  caveat  emptor  applies.^ 

§  634.  Animals  straying  on  highways  and  railroads.— At 
common  law,  it  was  not  unlawful  for  an  owner  of  domestic 
animals,  such  as  horses,  cows,  etc.,  to  permit  them  to  be  at 
large  on  the  highway  unattended;  and  the  owner  was 
liable  only  for  such  damages  as  in  the  ordinary  sequence 
of  events  might  be  expected  to  occur  therefrom.^  In 
many  of  the  states,  however,  the  common-law  rule  has 
been  so  far  modified  as  to  make  the  owner  of  certain  ani- 
mals, straying  without  a  keeper  on  a  highway,  liable  for 
injuries  committed  by  them,  without  proof  of  knowledge 
on  his  part  of  their  propensities.*     A  breach  of  a  positive 

keep  them  inclosed,  and  is  liable  for  one  who,  knowing  that  his  cattle  are 

all  damage  caused  to  any  person  by  infected  with   a  contagious    disease, 

their  running  at  large   (Verm.   Gen.  brings  his  cattle  into  a  state,  and  al- 

Stat.  ch.  104,  §  7).    See  Mass.  Stat,  lows  them  to  run  at   large  on  the 

1885,   c.  148.     Illinois  and  Missouri  range  used  by  the  cattle  of  another, 

have  passed  acts  prohibiting  the  im-  whereby  the  other's  cattle  become  in- 

portation  into  those  states  of  what  are  fected  and  die,  is  liable  to  such  other 

known  as  Texas,  Mexican  and  Indian  for  the   damage  thus  caused  by  his 

or  Cherokee  cattle,  between  the  months  negligence  (Kemmish  v.  Ball,  30  Fed. 

of    March    and    November,    on    the  Rep.  759). 

ground   that   such   cattle   are  apt  to  ^  Hill  v.  Balls,  2  Hurlst.  &  N.  299. 

have,  at  that  time  of  the  year,  a  con-  Otherwise,   of    course,    if   there   was 

tagious  disease  known  as  the  "Texas  fraud  (MuUett  z/.  Mason,  L.  R.  i  C.  P. 

fever,"  liable  to  be  communicated  to  559).      See    Jeffrey    v.    Bigelow,    13 

native  cattle.     The  Supreme  Court  of  Wend.  518. 

the  United  States  has  held  these  stat-  ^  In  England,  no  one  but  the 
utes  unconstitutional,  as  infringing  the  owners  of  the  fee  in  the  highway,  or 
jurisdiction  of  congress  to  regulate  the  public,  can  complain  of  the  pres- 
interstate  commerce  (Hannibal,  &c.  ence  of  the  animal  (Cox  v.  Burbridge, 
R.  Co.  V.  Husen,  95  U.  S.  465;  over-  13  C.  B.  N.  S.  430;  Jackson  v.  Smith- 
ruling  Yeazel  v.  Alexander,  58  111.  son,  15  Mees.  &  W.  563). 
254;  Wilson  V.  Kansas  City,  &c.  R.  a  Maine  (Decker  v.  Gammon,  44 
Co.,  60  Mo.  184).  But  it  is  held  that,  Maine,  322);  Connecticut  (Baldwin  v. 
irrespective  of  such  a  state  statute,  Ensign,  49  Conn.  113);  Massachusetts 
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duty  thus  imposed,  to  keep  the  animals  from  running  at 
large  in  the  highway,  of  itself  constitutes  actionable  negli- 
gence.^ The  owner  is  nowhere  held  liable  for  injuries  in- 
flicted by  a  domestic  animal,  such  as  a  horse,  while  running 
away  from  him  upon  the  highway,  if  the  animal  was 
traveling  under  his  charge,  in  a  proper  manner,  and  he 
used  ordinary  care  to  prevent  such  escape.^  But  if  a  horse 
of  ever  so  peaceful  a  disposition  is  left  by  the  owner  upon 
the  highway  unattended  and  unfastened,  a  jury  may  hold 
him  liable  for  injuries  committed  by  it  in  running  away,  or 
otherwise  acting  according  to  its  well-known  nature,*  even 
though  provoked  thereto  by  a  stranger.*  So  long,  how- 
ever, as  it  does  not  run  away,  the  question  of  negligence  in 
leaving  it  unattended  is  for  the  jury,  who  may  consider 

(Barnes  v.  Chapin,  4  Allen,  444  [horse 
turned  loose  on  a  highway  kicked  a 
colt  lawfully  there]);  Rhode  Island 
(Gen.  Stat.  ch.  96;  see  Fallon  v. 
O'Brien,  12  R.  I.  518);  Vermont 
(Holden  v.  Shattuck,  34  Verm.  336; 
Russell  V.  Cone,  46  Id.  600;  Town  v. 
Lamphire,  37  Id.  52  [owner  of  ram, 
at  large  between  Aug.  i  and  Dec.  i, 
unconditionally  Uable]) ;  New  York 
(Laws  of  1869,  ch.  424;  Bowyer  v. 
Burlew,  3  Thomp.  &  C.  362  [horses  at 
large  injured  a  traveler]).  An  animal 
that  has  escaped  from  its  owner's 
premises  without  fault,  and  to  recover 
which  he  has  made  immediate  and 
suitable  efforts,  is  not  running  at 
large  within  the  statute  (Coles  v. 
Burns,  21  Hun,  246).  Pennsylva- 
nia (Goodman  v.  Gay,  15  Penn.  St. 
188  [horse  kicked  a  child]) ;  Ohio  (see 
Marietta,  &c.  R.  Co.  v.  Stephenson,  24 
Ohio  St.  48);  Wisconsin  (Rev.  Stat, 
ch.  51;  Pettit  V.  May,  34  Wise.  666); 
Iowa  (see  Crawford  v.  Williams,  48 
Iowa,  247)  ;  Nebraska  (Glidden  v. 
Moore,  14  Neb.  84). 

1  Bowyer  v.  Burlew,  3  Thomp.  & 
C.  362. 
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2  Sullivan  v.  Scripture,  3  Allen, 
564;  Goodman  v.  Taylor,  5  Carr.  & 
P.  410;  see  Goodman  v.  Gay,  15 
Penn.  St.  188,  194;  Weldon  v.  Har- 
lem R.  Co.,  S  Bosw.  576.  In  Cali- 
fornia it  is  held  that  persons  driving 
cattle  through  the  streets  of  a  city  are 
liable  for  any  injury  resulting  from  the 
want  of  the  utmost  care  (Ficken  v. 
Jones,  28  Cal.  618).  Defendant's  cow 
was  being  led  along  the  highway  by  a 
boy  of  14  or  15,  in  defendant's  em- 
ploy. Another  boy  of  16  or  17  was 
assisting  him.  Plaintiff,  while  riding 
in  a  buggy  drawn  by  one  horse,  over- 
took and,  in  attempting  to  pass  the 
cow,  the  cow  and  the  buggy  came  in- 
to collision,  and  plaintiff  was  injured. 
Held,  error  to  refuse  to  nonsuit  (Smith 
V.  Matteson,  41  Hun,  216). 

^  Dickson  v.  McCoy,  39  N.  Y.  400 
[defendant  permitted  his  horse  to  go 
loose  up6n  sidewalk  of  city  street]. 

*  Illidge  V.  Goodwin,  5  Carr.  &  P. 
190;  see  McCahill  v.  Kipp,  2  E.  D. 
Smith,  413;  Lyons  v.  Merrick,  105 
Mass.  76.  It  is  a  question  for  the 
jury  (Griggs  v.  Fleckenstein,  14  Minn. 
81). 
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the  temper,  habits,  and  training  of  the  animal.  This  is 
especially  the  case  where  the  circumstance  is  relied  upon 
merely  in  support  of  a  defense  of  contributory  negligence.^ 
Wherever  the  law  requires  the  owner  of  animals  to  keep 
them  upon  his  own  premises,  it  follows,  as  a  matter  of 
course,  that  if  he  suffers  them  to  stray  upon  a  railroad, 
he  is  liable  for  any  injury  which  they  may  do  to  the  prop- 
erty of  the  railroad  company  while  so  straying.  But  even 
where  cattle  are  allowed  by  law  to  stray  at  large,  their 
owner  is  bound  to  use  ordinary  care  and  diligence  for 
the  purpose  of  preventing  them  from  straying  upon  land 
properly  inclosed ;  and,  if  he  allows  them  to  wander  unat- 
tended upon  a  railroad  that  is  sufficiently  fenced,  he  is 
liable  for  the  damage  done  to  a  train  which  is  thrown  off 
the  track  by  running  over  them.^ 

§  635.  Who  will  be  deemed  the  owner  of  animal. — Though 
we  have,  in  conformity  to  the  language  used  in  the  de- 
cisions, and  for  the  sake  of  simplicity,  spoken  throughout 
of  the  "owner"  as  the  person  responsible  for  the  acts  of 
^n  animal,  it  should  be  understood  that  we  do  not  naean 
by  this  to  imply  that  in  all  cases  the  legal  proprietor  of  an 
animal  is  the  person,  or  the  only  person,  thus  to  be  held 
responsible.  The  owner  of  an  animal,  within  the  meaning 
of  the  rule,  is  the  person  who  has  the  control  of  it,  or  whose 
duty  it  is  to  have  such  control.*  Presumptively,  of  course, 
the  lawful  owner  has  this  control,  or  duty  of  control ;  but 

*  Park  V.  O'Brien,  23  Conn.  339;  the  custody  of  both  (Smith  v.  Jaques, 

Albert  v.  Bleecker  St.  R.  Co.,  2  Daly,  6  Conn.  530 ;  Oakes  v.  Spaulding,  40 

389;  see  Walton  v.  Brighton,  &c.  R.  Verm.  347).     But  for  a  construction 

Co.,  I  Harr.  &  R.  424;  Matson  v.  of  the  dog -statute  of  Massachusetts 

Maupin,  75  Ala.  312.  on    this    point,    see    Buddington    v. 

'  Sinram    v.    Pittsburgh,    &c.    R.  Shearer  (20  Pick.  477;    22  Id.  427). 

Co.,  28  Ind.  244;   Hannibal,  &c.  R.  Under  the  Maine  statute,  one  member  ' 

Co.  V.  Kenney,  41  Mo.  271.    See  an/e,  of  a  firm  may  be  sued  as  the  keeper 

§  456.  of  a  dog  owned  and  kept  by  the  firm 

'  Joint  owners  are  liable :   the  cus-  (Grant  v.  Ricker,  74  Maine,  487). 
tody  of  one  being,  as  to  third  persons, 
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if  it  appears  that  he  has  not  in  fact,  he  is  not  responsible 
for  the  animal.  Thus,  if  a  horse  of  vicious  habits  should 
be  stolen,  or  even  wrongfully  taken  under  a  claim  of  title, 
the  person  thus  taking  it,  and  not  the  real  owner,  would  be 
liable  to  third  persons  as  its  owner  while  it  remained  in 
his  possession.  So,  if  an  animal  is  hired  out,  and  even,  we 
think,  if  it  is  simply  lent,  for  such  a  time  and  in  such  a 
manner  as  to  give  the  hirer  or  borrower  exclusive  control 
over  it,  he,  and  not  the  ultimate  owner,  is  liable  in  like 
manner.  Of  course,  a  mere  servant  is  not  liable  for  the 
acts  of  his  master's  animals.  But,  with  these  exceptions, 
it  appears  to  be  the  settled  rule  that  a  person  injured  by 
an  animal  may  hold  either  the  actual  owner  or  the  person 
having  it  in  charge  liable  for  the  injury,  if  it  is  one  for 
which  he  ought  to  recover  at  all.^  Therefore,  one  who 
harbors  a  dangerous  animal  on  his  premises,  though  not  its 
owner  in  any  sense,  is  nevertheless  responsible  for  injuries 
committed  by  it,  while  on  or  near  his  premises,  to  the  same 
extent  as  if  he  owned  it*     But  one  who  has  vainly  tried 

^  Wilkinson    v.   Parrott,   32    Cal.  of  depasturing  them,  is  liable  for  dam- 

102.     A  father  borrowed  a  dog  from  age  done  by  them,  equally  with  the 

his  son  without  (as  he  testified)  any  actual  owner.     See  Smith  v  Race,  76 

intention   of   returning   him,    having  111.  490. 

previously  transferred  the  dog  to  his  "  McKone  v.  Wood,  5  Carr.  &  P.  i; 

son  upon  a  secret  trust  to  defraud  his  Frammell  v.  Little,  16  Ind.  251;  Barrett 

creditors.      Held,  that  the  son  was  v.  Maiden,  &c.  R.  Co.,  3  Allen,  loi 

nevertheless  liable  for  injuries  done  by  [dog  kept  by  servant,  with  knowledge 

the  dog  while  at  the  father's  house  of  master];   Cummings  v.  Riley,  52 

{Marsh  v.  Jones,  21  Verm.  378).     A  N.   H.   368   [boarding-house  keeper 

mere  agistor  of  animals  is  liable  for  permitted   boarder  to   keep  a  dog], 

their  trespasses  (Sheridan  v.  Bean,  8  Compare  Auchmuty  v.  Ham,  i  Denio, 

Mete.    284;    Lyons  v.   Merrick,   105  495.  Defendant,  an  inn-keeper,  hitched 

Mass.  71;  Tewksbury  v.  Bucklin,  7  plaintiff 's  horse,  which  was  in  his  care, 

N.  H.  518;  Ward  v.  Brown,  64  111.  next  a  horse  known  to  be  in  the  habit 

307;  Ozburn  v.  Adams,  70  Id.  291;  of  kicking,  and  plaintiff's  horse  was 

Cook  V.  Morea,  33  Ind.  497).    In  Bar-  kicked  by  it.     Held,  that  defendant 

num  V.  Vandusen  (16  Conn.  200)  it  was  liable  (Clary  v.  Willey,  49  Verm, 

was  held  that  one  who  has  the  care  55). 
and  custody  of  sheep,  for  the  purpose 
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to  drive  off  a  strange  animal  from  his  premises  is  not 
liable  for  its  acts.^ 

§  636.  Ownership,  how  proved— The  ownership  of  an 
animal  is  sufficiently  established  by  evidence  that  it 
was  in  the  possession  of  the  person  sought  to  be  charged 
with  liability  for  its  acts.^  He  may,  of  course,  show 
upon  his  part  that,  notwithstanding  such  possession,  he 
was  not  the  actual  owner  of  the  animal ;  but  the  burden 
of  proof  in  that  respect  is  upon  him  ;  and  in  the 
absence  of  such  proof,  the  fact  of  his  possession  is. 
enough,  not  merely  to  authorize,  but  to  require  a  jury  to 
find  that  he  was  the  owner.^  Of  course,  it  must  be  under- 
stood that  in  some  cases  the  circumstances  of  possession, 
as  proved  by  the  plaintiff  himself,  will  show  that  the 
defendant  was  not  the  owner.  The  evidence  of  possession 
to  which  we  refer  as  implying  ownership  is  such  as  shows 
either  a  mere  naked  possession,  without  anything  to  show 
that  the  defendant  was  not  the  owner,  or  a  possession 
accompanied  with  circumstances  further  indicative  of 
ownership.  In  New  York,  it  is  provided  by  statute  that 
every  person  in  possession  of  a  dog,  or  who  suffers  a  dog 
to  remain  about  his  house  for  the  space  of  twenty  days 
previous  to  any  attack  made  by  such  dog  upon  sheep,  is  to 

^  A  strange  dog  hung  about  a  rail-  '  Fish  z>.  Skut,  21  Barb.  333.    For 

road    station,    and   attacked   a   lady.  the  purpose  of  identifying  dogs  charged 

Complaint  was  made  to  the  company's  with  sheep-killing  at  night,  it  is  proper 

servants,  who  promised  to  drive  it  off,  to  show  that  two  dogs  had  been  seen 

but   could   not   find   it.     Afterward  in  company  on  another  occasion,  one 

finding  it  in  the  signal  box,  the  man  of  whom  was   known   to  have  taken 

kicked  it  out,  and  it  ran  off  to  the  part  in  the  sheep-killing,  as  a  basis  for 

platform  and  bit  a  passenger.    Held,  a  presumption  that  they  were  together 

that    the    company    was    not    liable  in  the    killing    (Carroll  v.   Weiler,   I 

(Smith  V.  Great  Eastern  R.  Co.,  L.  R.  Hun,  605).    A    witness   may   testify 

2  C.  P.  4).  that   he   recognized   the   dog  by  his 

2  Fish  V.  Skut,  21  Barb.  333.    See  bark  (Wilbur  v.   Hubbard,  35  Barb. 

Marsh  t/.  Hand,  40  Hun,  339;  Jones  303). 
V.  State,  3  Tex.  App.  498. 
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be  deemed  the  owner  of  such  dog,  so  far  as  to  make  him 
liable  for  the  killing  and  wounding  of  such  sheep.^ 

§  637.  Imputed  knowledge  of  animal's  habits.— It  is  a 
nice  question  to  determine  how  far  the  notice  which 
the  legal  owner  of  an  animal  has  of  its  habits  is  to  be 
imputed  to  other  persons  having  it  in  their  charge,  and 
standing  in  the  position  of  the  owner  in  respect  to  third 
persons.  Against  one  who  wrongfully  takes  an  animal 
the  case  is  clear.^  Having  unlawfully  assumed  the  posi- 
tion of  an  owner,  under  circumstances  which,  by  his  own 
fault,  prevented  him  from  knowing  the  nature  of  the 
animal,  he  should  bear  all  the  burdens,  and  be  charged 
with  all  the  knowledge  or  notice,  chargeable  to  the  real 
owner.  Guilty  of  more  than  negligence  toward  the  lawful 
owner,  he  is,  as  to  third  persons,  guilty  of  gross  negligence 
in  assuming  the  charge  of  an  animal  with  the  nature  of 
which  he  is  unacquainted.  It  is  the  duty  of  the  owner  to 
communicate  his  knowledge  upon  this  point  to  any  person 
hiring  or  borrowing  the  animal ;  ^  and  the  latter  has,  there- 
fore, a  remedy  over,  which  affords  some  grounds  for  hold- 

^  I  N.    Y.   Rev.  Stat.  708,  §  20;  a    mere    lender.      According    to  the 

see  Auchmuty  7/.  Ham,  i  Denio,  495.  civil  law,  he  warrants  the  thing  hired 

"  Burnham  v.  Strother,  [Mich.]  33  to  be  fit  for  the  use  contemplated  by 

N.  W.  Rep.  410.  the    parties    (Story,   Bailm.   §§   383, 

"  Campbells.  Page,  67  Barb.  113.  390,  391^).    Certainly  he  warrants  it 

A  lender  is  bound  to  inform  the  bor-  against  vices  of  which  he  ought  to  be 

TOwer  of  any  defects  in  the  thing  lent,  aware ;  and  these  include  all  those  for 

of  which  he  is  aware,  and  which  ren-  which  the  hirer  of  an  animal  could 

der    it  dangerous    to    the    borrower  be  made  liable.    Compare  Kershan  v. 

(Story,  Bailm.  §  275;  see  Blakemore  z/.  Gates,  2  Thomp.  &  C.  288  [the  vice 

Bristol,  &c.  R.  Co.,  8  El.  &  Bl.  1035,  must  be  dangerous].      In  Home  v. 

105 1).      The  obligation    of   a    mere  Meakin  (11 5  Mass.  326)  a  livery  stable 

lender  goes  no  further  than  this.     He  keeper   was    held  liable  for  injuries 

cannot  be  made  liable  for  not  com-  occasioned  to  plaintiff  in  consequence 

municating  anything  which  he  did  not  of  his  letting  a  horse  known  by  him  to 

in  fact  know,  whether  he  ought  to  have  run  away  several  times  before, 

have  known  it  or  not  (see  McCarthy  and   which    ran   away  with  plaintiff 

■z*.  Young,  6  Hurlst.  &  N.  329).    One  (see  CuUen  v.  Lord,  39  Iowa,  302; 

who  lets  a  chattel  upon  hire  is  under  Marsel  v.  Bowman,  62  Id.  57). 
greater  obligations  in  this  respect  than 
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ing  him  responsible  for  the  possession  of  the  information 
to  which  he  has  thus  a  right ;  while  it  would  be  difficult,  if 
not  impossible,  to  maintain  that  third  persons  could  sue 
the  owner  for  his  omission  of  a  duty  which  he  owed  to  the 
hirer  of  the  animal,  and  not  to  them.  A  distinction  must^ 
however,  be  made  between  the  various  classes  of  bailees. 
While  all  should  be  held  liable  to  third  persons,  to  the 
extent  of  the  notice  which  they  respectively  have  of  the 
habits  of  animals  under  their  control,  for  their  negligence 
in  controlling  such  animals  ;  yet  the  extent  to  which  notice 
will  be  implied,  as  well  as  the  extent  of  control  which  the 
bailee  may  exercise, varies  in  different  cases;  and  the  obli- 
gations of  the  bailee  vary  accordingly,  A  borrower  can  at 
most  be  charged  with  notice  of  facts  actually  known  to  the 
lender,  those  being  all  that  the  latter  is  bound  to  commu- 
nicate ;  while  hirers,  pawnees,  or  depositaries,  being  enti- 
tled to  information  of  everything  indicating  vicious  habits, 
of  which  the  bailor  had  notice,  may  be  held  chargeable  with 
the  like  notice,  since  they  can  recover  against  the  bailor 
for  his  failure  to  communicate  it  to  them. 

§  638.  Separate  owners;  when  jointly  liable.— Where 
two  or  more  animals,  belonging  to  different  persons,  unite 
in  committing  an  injury,  the  owners  cannot  at  common, 
law  be  made  jointly  liable  for  the  acts  of  all  the  ani- 
mals thus  acting  together ;  ^  but  each  owner  is  separately 
liable  for  so  much  only  of  the  damage  as  was  done  by  his 
animal."  It  is  true  that  it  may  often  be  impossible  to 
tell  precisely  how  much  of  the  whole  damage  was  done 
by  each  animal ;  but  the  jury  are  at  liberty  to  adopt  any 
reasonable  method  of  assessing  the  damages  for  this  pur- 
pose.    Where  the  animals  are  about  equal  in  capacity  for 

'  Van  Steenburgh  v.  Tobias,  17  ^  partenheimer  z/.  Van  Order,  20 

Wend.  562;   Russell  v.  Tomlinson,  2  Barb.    479;    Auchmuty    v.    Ham,    i 

Conn.  206;  Adams  T/.  Hall,  2  Verm.  9;  Denio,  495;   and  cases  supra.     The 

Buddington  v.  Shearer,  20  Pick.  477 ;  text    sustained ;  Carroll  v.    Weiler,  i 

Denny  v.  Correll,  9  Ind.  72.  Hun,  605. 
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mischief,  the  jury  may  properly  assume,  in  the  absence  of 
proof,  that  each  animal  did  an  equal  proportion  of  the 
damage ;  ^  and  when  they  are  not  of  equal  size,  the  jury 
may  assume  that  the  smaller  animal  committed  less  injury 
than  the  other.^  In  Vermont,  Connecticut,  Ohio,  Indiana 
and  other  states,  by  statute,  the  several  owners  of  dogs 
which  unite  in  doing  injury  are  jointly  liable  therefor. 
And  it  is  so  held  in  Pennsylvania,  under  a  different 
statute.® 

§  639.  Plaintiff's  contributory  negligence.— Some  nice 
questions  as  to  what  amounts  to  contributory  fault  on  the 
part  of  the  plaintiff  arise  in  case  of  injuries  by  animals.* 
It  is  undoubtedly  negligence  to  tread,  even  by  accident, 
upon  a  dog's  toes  ;  but  is  a  man's  life  to  be  forfeited  by 
such  an  act  ?  One  who  will  wantonly  irritate  an  animal 
may  justly  be  left  to  bear  his  fate;  but  the  owner  of  a 
ferocious  dog  ought  not  to  leave  him  with  impunity  in 
places  exposed  to  the  careless  tread  of  passers-by ;  the 
doctrine  of  contributory  negligence  does  not  apply  in  such 
a  case.^     It  is  not  negligence  to  irritate  an  animal,  when 

*  Partenheimer  v.  Van  Order,  20  v.  Chalker,  31  Conn.  121);  and  see 
Barb.  479 ;  Buddington  z/.  Shearer,  20  Smith  v.  Pelah,  2  Strange,  .1264). 
Pick.  477.  The  text  sustained ;  Pow-  Plaintiff,  while  passing  defendant's 
ers  V.  Kindt,  13  Kans.  74.  store,  offered  the  latter's  dog,  which 

*  Wilbur  V.  Hubbard,  35  Barb,  was  lying  in  front,  unfastened,  a  piece 
303.  of  candy,  when  the  dog  sprang  at  and 

^  Kerr  v.  O'Connor,  63  Penn.  St.  bit    her.     Defendant    endeavored  to 

341.  show  the  contributory  negligence  of 

*  Where  the  plaintiff  knew  a  horse  plaintiff  in  attempting  familiarity  with 
to  be  vicious,  but  supposed  it  to  be  the  dog,  but  the  court  held  that  the 
muzzled,  as  it  usually  was ;  held  that  rule  of  contributory  negligence  did  not 
plaintiff  was  not  in  fault  for  passing  so  apply  to  accidents  of  this  description, 
near  the  horse  as  to  enable  it  to  bite  because  the  act  of  keeping  a  vicious 
him  (Koney  v.  Ward,  2  Daly,  295).  animal  is  wrong  absolutely  (Lynch  v. 

6  The  owner  of  a  dog  is  liable  if,  McNally,  73  N.  Y.  347).     See  MuUer 

after  he  has  had  notice  of  its  vicious-  v.  McKesson,  Id.  195;  compare  Bar- 

ness,  it  bites  a  person  in  consequence  low  v.  McDonald,  39  Hun,  407.     As 

of  being  accidentally  trodden  upon ;  or  to  contributory  negligence  of  children, 

because  irritated  by  a  child;  or  if  it  see  Meibus  v.  Dodge,  38  Wise.  300; 

attacks  or  injures  a  trespasser  (Woolf  Plumley    v.    Birge,    124    Mass.    57  ; 
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necessary  to  prevent  it  from  doing  mischief;  and  one  who 
sustains  an  injury  in  so  doing  may  nevertheless  recover 
from  its  owner  therefor.^  A  merely  technical  trespass  by 
the  plaintiff  at  the  time  is  no  defense  to  an  action  for  an 
injury  received  from  a  vicious  dog ;  ^  but  where  a  dog  is 
confined  in  a  yard  for  the  protection  of  the  house,  no  one 
injured  by  it  can  recover  damages,  unless  he  had  a  right  to 
be  there.*  It  is  not  necessarily  culpable  negligence  in  a 
child  to  play  with  a  strange  dog,  nor  for  the  child's  parent 
to  suffer  it  to  do  so.  The  question  is  for  the  jury.*  But 
it  would  be  such  negligence  to  suffer  a  child  to  approach 
a  ferocious  dog  chained  up  in  a  retired  place.^  The  fact, 
that  the  plaintiff  had,  been  warned  against  going  near  a 
dog  fastened  up  is  not  conclusive  evidence  of  negligence 
on  the  part  of  the  plaintiff,  though  he  did  go  near  him.* 
When  a  horse  is  left  unattended  in  a  public  road,  the  jury 
should  consider  whether  that  circumstance  contributed  to 
an  injury  suffered  by  it  at  that  time,  whether  by  collision 
or  otherwise.^     So  under  the  Massachusetts  statute,  where 

Linnehan  v.   Sampson,  126  Id.    506.  to  turn  a  dog  loose  for  the  protection 

But  one  who  kicks  or  annoys  a  dog,  of  the  house  (Brock  w.  Copeland,  i 

which  turns  and  bites  him,  cannot  re-  Esp.  203). 

cover  from  the  owner  (Keightlinger  v.  *  Munn  v.  Reed,  4  Allen,  431.  The 

Egan,  65  111.  23s).     S.  P.,  Williams  ^'.  child  in  that  case  was  four  years  old, 

Moray,  74  Ind.  25.  and  irritated  the  dog  while  plajrtng  with 

'1  Blackman  v.  Simmons,  3  Carr.  it  in  the  presence  of  his  mother.  It  was 

&  P.   138.    In  that  case,  defendant's  held  that  he  could  recover  for  the  bite 

bull   pursued    plaintiff's    cow,    and  of  the  dog,  the  question  of  contributory 

plaintiff  drove  it  off ;  whereupon  the  negligence  having  been    left   to  the 

bull   turned    upon  him.     Held,  that  jury,  and  he  had  a  verdict.     S.  P., 

plaintiff  was  not  in  fault.  Plumley     v.    Birge,    124  Mass.    57; 

2  Loomis  V.  Terry,  17  Wend.  496;  Meibus  v.  Dodge,  38  Wise.  300. 
Sherfeyt/.Bartley,4Sneed,  58;  Marble  'See  Logue  v.   Link,  4    E.    D. 

•u.  Ross,    124    Mass.    44;    Woolf  v.  Smith,  63. 

Chalker,  31  Conn.  121 ;   Kelly  v.  Til-  *  Curtis  v.  Mills,  5  Carr.  &  P.  489. 

ton,  3  Keyes,  263 ;  Rider  v.  White,  65  There  the  defendant  led  the  way  past 

N.  Y.  54.  his  dog ;  and  the  plaintiff,  following  in 

«  Sarch  v.  Blackburn,  4  Carr.   &  his  steps,  was  seized  by  it. 
P.  297.    This  is  especially  the  case  at  '  Walton  v.  Brighton,  &c.  R.  Co., 

night,  for  it  is  then  peculiarly  proper  i  Harr.  &R.  424;  Parkw.  O'Brien,  23 
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the  act  of  a  dog  was  the  sole  and  proximate  cause  of  a 
horse  shying,  and  such  shying  was  not  the  result  of  any 
vicious  habit  of  the  horse,  the  fact  that  such  shying  con- 
tributed to  plaintiff's  injury  does  not  prevent  him  from 
maintaining  an  action  against  the  owner  of  the  dog.^ 

§  640.  Driving  animals  off  land.— The  owner  or  occupant 
of  land  has  a  right  to  drive  off  animals  trespassing  upon  it, 
and  to  use  any  ordinary  and  reasonable  means  for  this 
purpose.  He  may  drive  such  animals  into  the  highway, 
and  leave  them  to  their  fate,  for  which  he  is  not  re- 
sponsible ;  *  but  if  he  drives  them  any  further  along  the 
highway  than  is  necessary  to  keep  them  off  his  land,  he 
is  liable  for  any  injury  thereby  caused  to  their  owner 
such  as  their  loss  by  straying.^  The  occupant  has  a  right 
to  drive  off,  in  a  similar  manner,  animals  which  are  not 
trespassers,  as  where  they  come  on  his  land  through  de- 
fects of  fences  which  it  was  his  duty  to  maintain  ;  *  but  in 
such  case,  if  the  animals  are  owned  by  an  adjoining  pro- 
prietor, to  whom  he  owes  this  duty,  he  must  drive  them 
upon  their  owner's  premises,  and  not  upon  tl^e  highway, 
under  pain  of  liability  for  their  loss.*     The  occupant  of 

Conn.  339.     A.  let  his  mare  graze  in  414;  Avery  w.  People,  11  111.  App.  332; 

the  same  field  with  B.'s  bull.    The  Spray  v.  Ammerman,  66  111.  309. 
bull  gored  the  mare;  held,  that  A.  had  ^  Knour  v.  Wagoner,  16  Ind.  414. 

no  cause  of  action  against  B.   (Car-  *  Clark  v.  Adams,  18  Verm.  425 ; 

penter    v.     Latta,    29    Kans.     591).  see  Knour  v.  Wagoner,  16  Ind.  414; 

Plaintiff's  horses  escaped    from   the  Lord  w.  Wormwood,  29  Maine,  282; 

control  of  their  keeper  by  his  negli-  compare  Perkins  v.  Perkins,  44  Barb, 

gence,  and  got  upon  defendant's  prem-  134.    If  horses  escape  from  the  en- 

ises,  where  they  were  chased  by  de-  closures  of  the  owner,    through  the 

fendant's  dogs  and  injured  by  running  insufficiency  of  a  division  fence,  which 

against  wire  fence.     Held,  that  plaint-  it  was  the  duty  of  the  horse's  owner 

iff  was    guilty  of   contributory  neg-  in  common  with  another  to  maintain, 

ligence  (Cook  v.   Pickrel,    20    Neb.  such  other  person  may  lawfully  turn 

433).  them  from  his  inclosure  into  the  high- 

1  Denison  v.  Lincoln,  131  Mass.  way  (Humphrey  w.  Douglass,  1 1  Verm. 

236.     See  also,  Mareauw.  Vanatta,  88  22).     See  Mclntire  v.  Plaisted,  57  N. 

111.  132.  H.  606;  Tottenz/.  Cole,  33  Mo.  138. 

2 Humphreys.  Douglass,  10  Verm.  ^  Knour w.  Wagoner,  16  Ind.  414. 

71 ;  see  Knour  v.  Wagoner,  16  Ind. 
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land  may  set  a  dog  to  drive  off  trespassing  cattle,^  if  it  is 
one  of  a  kind  that  is  not  likely  to  wound  or  otherwise 
injure  them  without  necessity.*  But  in  so  doing  he  must 
use  ordinary  care,  restraining  his  dog  from  excessive 
worrying  and  positive  violence.^  If  he  uses  his  best  efforts 
for  this  purpose,  and  the  dog  is  not  one  which  he  has 
reason  to  believe  to  be  needlessly  fierce,  he  is  not  liable 
to  an  action  for  some  excess  of  zeal  on  the  part  of  the  dog.* 

§  641.  Negligence  in  impounding  cattle.— One  who  im- 
pounds animals  straying  upon  his  land  is  bound  to  put 
them  in  a  pound  fit  at  that  time  for  the  purpose,  and  cannot 
relieve  himself  from  liability  for  injuries  suffered  by  cattle, 
from  the  unfitness  of  the  pound,  by  showing  that  it  was 
generally  in  good  condition,'  or  that  he  did  not  know  of 
its  bad  condition,*  or  that  it  was  the  only  pound  provided 
by  the  town  or  parish  \ ''  for  if  that  is  in  bad  condition  he 
may  put  the  cattle  elsewhere.  He  is  bound  to  provide 
them  with  sufficient  food  and  drink  ;  ^  but  he  is  not  liable 
for  injuries  received  by  the  cattle  from  other  animals  in 
the  pound.' 

*  Davis  V.  Campbell,  23  Verm,  chased  the  sheep  for  some  distance 
236;  Clark  V.  Adams,  18  Id.  425;  further;  the  court  saying  that  the 
Wood  1/.  La  Rue,  9  Mich.  1 58 ;  Smith  nature  of  a  dog  was  such  that  he 
V.  Waldorf,  13  Hun,  127.  could  not  instantly  be  recalled  (Millen 

'  See  Clark  v.  Adams,  18  Verm.  v.  Fandrye,  Popham,  i6i;  S.  C,  su& 

425;  Wood  z/.  La  Rue,  9  Mich.  158.  nom.  Millen  v.  Fawtrey,   W.   Jonep, 

One  who  chases  an  animal,  such  as  a  131). 

horse,    out  of  his   field,  with  a  very  "  Wilder  v.   Speer,  8  Ad.   &  El. 

large  and  fierce  dog,  is  liable  for  in-  547 ;   approved  in  Bignell  v.  Clarke,  5 

juries  thus  inflicted  (Amick  v.  O'Hara,  Hurlst.  &  N.  485. 
6  Blackf.  258).  «  Bignell  v.  Clarke,  5  Hurlst.  &N. 

^  See  same  cases;  also,  Deane  i/.  485. 
Clayton,    7     Taunt.     496 ;     Snap    v.  '  Bignell  v.  Clarke,  supra ;  Wilder 

People,  19  111.  80.  V.  Speer,  supra. 

*  Thus,  where  a  man  chased  *  Adams  v.  Adams,  13  Pick.  384. 
strange  sheep  off  his  land  by  the  help  Whether  defendant  was  reasonably 
of  his  dog,  doing  all  in  his  power  to  diligent  in  impounding  straying  cattle 
call  back  the  dog  as  soon  as  the  sheep  is  question  for  the  jury  (Angell  w. 
were  off  his  ground,  he  was  held  not  Simmons,  10  R.  I.  418). 

liable,     although    his    dog    actually  »  Brightmanw  Grinnell,  gPick.  14. 
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§  642.  Statutory  liability  for  dogs.— In  Illinois,  a  statute 
declares  in  general  terms  that  the  owner  of  a  dog  shall  be 
liable  for  all  damage  done  by  such  dog  to  any  domestic 
animals,  and  that  any  one  may  kill  a  dog  discovered  kill- 
ing, wounding  or  chasing  sheep.^  Other  states  have  made 
the  owners  of  dogs  liable  for  all  injuries  inflicted  by  their 
dogs.'*  In  Maine  and  Massachusetts  the  owners  are  liable 
in  the  same  cases  for  double  damages.  The  benefit  of 
these  statutes  is  not  confined  exclusively  to  the  person 
directly  injured.  The  parent  or  master  of  a  child  bitten 
by  a  dog  may  recover  double  damages.*  Under  these 
statutes  it  is  held  that  the  owner  of  a  dog  is  liable  for 
its  acts,  without  proof  of  his  knowledge  of  its  habits.* 
In  New  Hampshire  ^  and  Massachusetts,*  the  owner  of 
any  domestic  animal,  and  in  Wisconsin/  the  owner  of 
any  sheep  or  lamb,  may  recover  from  the  town  for  an  in- 
jury inflicted  thereon  by  a  dog.  The  owner  of  the  injured 
animal  may,  if  he  chooses,  sue  the  owner  of  the  dog, 
instead  of  claiming  his  loss  from  the  town ;  but  if  he 
elects  to  prove  his  damages  to  the  supervisors  of  the 
town,  and  accepts  an  order  on  the  town  treasurer  for  the 
amount,  his  claim  becomes  by  operation  of  law  transferred 
to  the  town,  and  it  may  recover  against  the  owner  of  the 
dog  ;  while  the  owner  of  the  sheep  cannot  thereafter  recover 
against  him.^ 

§  643.  Injuries  to  a  dog  fighting  another.— Where  one 
dog  kills  or  injures  another  dog,  the  owner  of  the  in- 
jured dog  may  recover  damages  from  the  owner  of  the 

1  Brent  v.   Kimball,    60   III.  211.  Popplewell  w.- Pierce,   10  Cush.  509; 

But  the  statute  is  not  applicable  to  the  Roswell  v.  Leslie,  133  Mass.  589. 
case  of  a  dog  habitually  driving  off  "  N.  H.  Gen.  Stat.  [1867],  ch.  105, 

trespassing  stock,  nor  upon  a  mere  §11;   East  Kingston  v.  Towle,  48  N. 

suspicion  of  injury  (Spray  v.  Ammer-  H.  57. 
man,  66  Id.  309).  »  Gen.  Stat,  [i860],  ch.  88,  §  64. 

z  See  ante,  %  638.  '  Wise.  Stat,  of  i860,  ch.  i75i  §  5- 

s  McCarthy  v.  Guild,  12  Mete.  291.  »  Tenney  v.  Lenz,  16  Wise.  566. 

*  Pressey  v.  Wirth,  3  Allen,  191 ; 
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Other,  in  a  proper  case ;  ^  but  in  determining  the  question 
of  liability,  the  nature  of  the  species  of  animal  must  be 
taken  into  account.  An  action  will  not  lie  for  every 
dog-fight.*  It  is  the  well-known  nature  of  such  animals, 
especially  among  the  larger  breeds,  to  fight  upon  slight 
provocation  ;  and  some  allowance  must  be  made  for  this. 
In  order  to  recover  in  such  a  case,  it  has  been  held  neces- 
sary to  prove  that  the  victorious  dog  was  the  aggressor, 
that  his  master  had  notice  of  his ,  vicious  disposition  to- 
ward other  dogs,  that  the  injured  dog  did  not  provoke 
the  assault,  and'  that  his  master  did  not,  by  his  want  of 
ordinary  care,  expose  him  to  the  injury  suffered.^  The 
last  point,  however,  is,  in  our  judgment,  matter  of  defense. 

1  Wheeler  v.  Brant,  23  Barb.  324.  »  wiiey  y.  Slater,  supra. 

2  Wiley  V.  Slater,  22  Barb.  506. 
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§  644.  Negligence  in  management  of  horses.— The  rider 
or  driver  of  a  horse  ^  must  use  ordinary  care  in  its  manage- 
nnent,  and  is  liable  for  all  damages  occasioned  by  his  care- 
less driving.^  He  is  bound  either  to  have  an  ordinary 
degree  of  acquaintance  with  the  nature  of  horses,  and  to 
have  and  use  ordinary  skill  in  their  management,^  or  else 
to  confine  his  exercises  in  horsemanship  to  his  own  land. 
But  he  is  not  bound  to  know  the  peculiar  nature  of  the 
particular  horse  which  he  drives ;  and  it  is  therefore  not 


^  For  the  sake  of  brevity  and  sim- 
plicity, horses  only  are  mentioned 
here ;  but  it  is  to  be  understood  that 
the  same  rules  are  of  course  applicable 
to  the  management  of  any  other  ani- 
mal under  like  circumstances. 

^  In  the  following  cases  it  has 
been  held  that  trespass  would  lie  for 
careless  driving:  Pitts  v.  Gaince, 
I  Ld.  Raym.  558;  Leame  v.  Bray,  3 
East,  593;  5  Esp.  18;  Sheldrick  v. 
Abnry,  i  Esp.  55;  Dean  v.  Braith- 
waite,  5  Esp.  35 ;  Hopper  v.  Reeve, 
7  Taunt.  698;  I  J.  B.  Moore,  407; 
Bishop  V.  Ely,  9  Johns.  294;  Strohl  v. 
Levan,  39  Penn.  St.  177;  Waldron 
V.  Hopper,  Coxe,  339;   Rappelyea  v. 


Hulse,  7  Halst.  257 ;  Claflin  v.  Wilcox, 
18  Verm.  605;  Daniels  v.  Clegg,  28 
Mich.  32.  For  cases  in  which  it  was 
held  that  case  was  a  proper  remedy, 
see  McAllister  v.  Hammond,  6  Cow. 
342;  Barnes  v.  Hurd,  11  Mass.  57; 
Reynolds  v.  Clarke,  i  Str.  635  ;  2  Ld. 
Ra)an.  1402;  Morley  v.  Gaisford,  2 
H.  Bl.  442 ;  Hall  v.  Pickard,  3  Campb. 
187.  In  Day  v.  Edwards  (5  T.  R. 
648),  it  was  held  that  "case"  could 
not  be  maintained  under  the  circum- 
stances. 

8  But  it  is  not  negligence,  as  matter 
of  law,  for  a  one-armed  man  to  drive 
a  horse  (Reynolds  v.  Hanrahan,  100 
Mass.  313). 
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negligence  per  se  to  drive  through  the  highway  a  horse 
that  is  in  fact  unmanageable,  if  the  driver  had  no  notice 
of  its  character.^  One  who  drives  in  a  crowded  road  must 
take  more  care  than  would  be  required  of  him  if  the  road 
were  clear.* 

§  645.  Examples  of  negligence.— It  has  been  held  to  be 
culpable  negligence  (among  other  things)  for  the  rider  or 
driver  of  a  horse  to  start  suddenly  and  rapidly  into  the 
street  from  a  yard,  without  keeping  the  horse  well  in 
hand,  or  looking  to  see  if  the  way  is  clear,^  to  drive  a 
horse  at  a  trot  through  a  crowd  of  children,  especially 
when  the  wind  is  beating  into  their  faces,*  or  to  whip  vio- 
lently, while  close  behind  another  traveler,  a  horse  which 
has  already  shown  itself  restive  and  vicious.®  It  is  cul- 
pable negligence  to  put  a  spur  into  a  horse  when  close  by 
any  person ;  and  if  under  such  circumstances  the  horse 
kicks  the  latter,  the  rider  is  responsible,  without  any  proof 
that  the  horse  was  vicious.*  The  fact  that  the  driver  of  a 
carriage  was  intoxicated  when  he  ran  against  the  plaintiff 
is  some  evidence  that  he  was  negligent.^     The  fact  of  the 


1  Hammack  v.  White,   11   C.   B.  down  a  hill  after  dark,  and  not  having 

N.  S.  588.  any  brake,  watched  the  horse  so  close- 

*  Garmon  v.  Bangor,   38   Maine,  ly  that  he  did  not  see  plaintiff  until 

443 ;  Williams  v.  Richards,  3  Carr.  &  within  three  yards  of  him.     He  might 

K.  81 ;  see  Edsall  v.  Vandemark,  39  have  seen  plaintiff  in  time  to  pull  up 

Barb.  589.     A  horse  was  stopped  by  and  avoid  the  accident,  if  he  had  not 

its  driver  within  fifty  feet  of  a  railroad  been  looking  at  the  horse  so  closely, 

crossing,  and  frightened  by  a  passing  In  consequence  of  such  negligence, 

train ;  it  ran  away  and  injured  plaint-  plaintiff  was   run   over  and   injured. 

iff,  a  traveler  in  the  highway.     Held,  Held,     that     defendant     was     liable 

that  the  act  of  driving  the  horse  in  (Springett  v.  Ball,  4  Fost.  &  F.  472). 
such  close  proximity  to  the  track  and  '  Edsall  v.  Vandemark,  39  Barb, 

train  did  not,  as  matter  of  law,  show  589. 

want  of  due  care  (Herrick  7/.  Sullivan,  ''  Center  v.  Finney,  17  Barb.  94; 

120  Mass.  576).  affirmed,  Seld.  Notes,  80. 

=■  Phelps  z/.  Wait,  30  N.  Y.  78;  Pot-  «  North  v.  Smith,  10  C.  B.  N.  S. 

ter  V.  Moran,  [Mich.]  27  N.  W.  Rep.  572. 

854  [racing   on   highway].     The   de-  '  Wynn  v.  AUard,  5  Watts  &  S. 

fendant's  servant  was  driving  a  vehicle  524. 
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defendant  allowing  his  horse  and  vehicle  to  go  unattended 
on  the  highway,  or  followed  by  himself  at  such  a  distance 
that  he  could  not  control  the  horse,  is  certainly  enough  to 
warrant  a  jury  in  finding  him  guilty  of  negligence.^  So  to 
leave  a  horse  untied  in  a  public  street,  or  so  carelessly  at- 
tended that  it  either  takes  fright  or  from  some  other  cause 
runs  away  and  injures  a  person  or  property,  has  been  held 
negligent*  Reckless  and  noisy  driving,  which  so  frightens 
a  horse  on  or  near  the  highway  that  he  runs  away,  to  the 
injury  of  the  plaintiff's  property,  is  a  good  cause  of  action, 
though  no  collision  has  happened.*  And  where  the  de- 
fendants, driving  two  sleighs,  in  attempting  to  outstrip 
each  other,  and  to  drive  past  a  third  person,  frightened  his 
horse,  which  ran  against  the  plaintiff's  sleigh  and  de- 
molished it,  it  was  held  to  be   a   question   for  the   jury 


'  The  child  of  plaintiff,  while  play- 
ing on  the  road  in  front  of  her  father's 
door,  was  knocked  down  and  hurt  by 
the  horse  and  cart  of  defendant,  then 
going  without  a  driver,  his  servant  be- 
ing about  a  hundred  yards  behind  his 
cart.  Held,  that  defendant  was  liable 
for  his  servant's  negligence  in  letting 
the  horse  go  on  alone  (Baird  v.  Hamil- 
ton, Hay,  29 ;  4  S.  790).  In  another 
case,  it  appeared  that  plaintiff,  while 
driving  his  horse  and  loaded  wagon 
on  a  highway,  being  himself  on  foot  at 
the  time,  met  the  loaded  wagon  of  de- 
fendant. The  defendant  had  thrown 
his  reins  upon  his  load,  and  was  walk- 
ing behind  it,  the  load  being  so  high 
that  he  could  not  see  ahead,  and  his 
horses  were  going  without  guidance. 
As  the  wagons  were  about  meeting, 
plaintiff  turned  as  far  to  the  right  as 
he  possibly  could,  then  stopped  his 
horse  and  got  between  the  wheels  of 
his  wagon,  and  as  close  to  the  wagon 
as  he  could.  The  defendant  did  not 
turn  out  at  all,  and  his  whifHetree 
caught  in  the  plaintiff's  clothing,  and 


plaintiff  was"  thrown  down  and  se- 
verely injured.  Held,  that  there  was 
evidence  of  negligence  proper  to  be 
left  to  the  jury  (Welling  v.  Judge,  40 
Barb.  193).  As  to  the  duty  of  one 
driving  horses  in  a  city  street  to  take 
care  not  to  injure  foot  travelers  that 
may  be  at  crossings,  see  Murphy  v. 
Orr,  96  N.  Y.  14;  Birkett  v.  Knicker- 
bocker Ice  Co.,  41  Hun,  404.  See 
notes  to  §  73,  ante. 

2  Moulton  V.  Aldrich,  28  Kans. 
300;  see  Neanow  v.  Uttech,  46  Wise. 
581 ;  Loeser  v.  Humphrey,  41  Ohio 
St.  378 ;  Frazer  v.  Kimler,  5  Thomp.  & 
C.  16;  Streettw.  Laumier,  34  Mo.  469. 
But  it  is  not  negligence  per  se  j  the 
question  is  for  the  jury  (Griggs  v. 
Fleckenstein,  14  Minn.  8i).  See  also 
Albert  v.  Bleecker  Street  R.  Co.,  2 
Daly,  389;  Rumsey  v.  Nelson,  58 
Verm.  590. 

»  Burnham  v.  Butler,  31  N.  Y. 
480;  Howe  V.  Young,  16  Ind.  312; 
see  also  Rappelyea  v.  Hul§e,  7  Halst. 
257. 
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whether  they  were  in  fault  or  not.^  Where  the  plaintiff's 
intestate  had  started  to  cross  a  street  in  a  snow-storm,  but, 
alarmed  by  the  approach  of  another  vehicle,  turned  hastily 
back,  and  was  run  over  by  the  defendant's  omnibus  just 
behind  her,  and  there  was  no  evidence  of  negligence  on 
the  part  of  the  driver,  except  that  his  head  was  turned  an- 
other way  to  speak  to  the  conductor,  this  was  held  to  be 
insufficient  to  constitute  even  a  prima  facie  case  of  neg- 
ligence. ** 

§  646.  Rate  of  speed.— It  is  culpable  negligence  to  ride 
at  such  a  speed  as  will  make  it  impossible  to  check  the 
horse  in  time  to  avoid  obstacles  which  may  reasonably  be 
anticipated  on  the  road,  or  to  turn  it  aside  upon  meeting 
or  passing  other  travelers,  who  are  themselves  acting  pru- 
dently.^ But  within  this  limit,  any  degree  of  speed  may 
be  justified.  A  rider  is  not  bound  to  reduce  his  speed  to 
such  a  rate  as  may  be  necessary  to  avoid  harm  to  people 
crossing  the  road  in  an  unreasonable  and  improper  man- 
ner. In  a  country  road,  therefore,  upon  which  travelers 
are  few,  and  foot  passengers  very  rare,  ten  or  twelve  miles 
an  hour  would  be  no  excessive  speed ;  while  in  a  crowded 
street  such  a  rate  of  traveling  would  be  highly  culpable. 
So  a  rate  of  speed  might  be  perfectly  proper  on  all  the 
rest  of  the  road,  which  would  be  excessive  and  dangerous 
at  a  much  frequented  crossing.  At  such  a  place  a  horse 
must  be  driven  slowly  and  cautiously.*     A  statute  or  ordi- 

^  Bumham  v.  Butler,  31   N.   Y.  held,  that  defendant  was  liable  for  the 

480.  injury.    S.  P,,  Morse  w.  Sweenie,  15  111. 

^  Cotton  V.  Wood,  8  C.  B.  N.  S.  App.  486  [fire  marshal  driving  rapid- 

568.  ly  around  a  street  comer]. 

=  See  Davies  v.  Mann,  10  Mees.  &  *  Williams  v.  Richards,  3  Carr.  & 

W.  546.     So  in  Payne  v.  Smith   (4  K.  81.     Plaintiff,  in  crossing  a  street 

Dana,   497),  where  defendant's   gig,  in  a  city,  was  run  over  by  an  ice  cart, 

driven  at  a  "  brisk  trot "  through  a  The  only  proof  of  negligence  was  that 

narrow  street,  struck  plaintiff's  horse,  the  driver  was  driving  the  team  at  a 

which  was  loose  in  the  street,  walking  "  lively  trot."    It  was  held  that  merely 

obliquely  across  defendant's  course,  —  driving  at  that  rate  of  speed  was  not, 
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nance,  regulating  the  rate  of  speed  to  be  used  at  a  partic- 
ular place,  may  be  taken  into  consideration  in  determin- 
ing whether  the  speed  of  a  horse  at  that  place  was  ex- 
cessive.^ 

§  647.  Injuries  committed  by  vicious  animals.— The  owner 
of  a  horse  is  not  responsible  for  injuries  committed  by  it 
purely  from  its  own  vicious  disposition,  while  he  or  his 
servant  is  driving  it,  unless  it  appears  that  he  had  notice  of 
its  disposition.^  It  is  not  culpable  negligence  to  ride 
such  a  horse  in  a  public  place,  without  previously  testing 
its  nature.^  If,  therefore,  a  horse  runs  away  with  or  from 
its  master  out  of  mere  viciousness,  of  which  his  master 
had  no  notice,  the  latter  is  not  liable  for  a  collision  there- 
by caused  ;  *  but  if,  by  such  carelessness  as  would  be  culpa- 
ble in  dealing  with  such  a  horse  as  he  had  reason  to  sup- 
pose it  to  be,  he  excites  its  viciousness,  he  is  liable  for  the 


as  matter  of  law  or  fact,  negligence 
per  sej  and  that  persons  driving  in 
the  streets  of  a  city  were  not  limited 
to  any  particular  rate  of  speed,  but 
were  bound  simply  to  use  proper  care 
not  to  injure  other  persons  lawfully 
upon  the  streets  (Crocker  v.  Knicker- 
bocker Ice  Co.,  92  N.  Y.  652).  See 
Welch  V.  Wesson,  6  Gray,  505 ;  Hall 
V.  Ripley,  1 1 9  Mass.  1 3  5 .  In  Urquhart 
V.  Boutell  (15  Mo.  App.  592)  it  was 
held  to  be  actionable  negligence  to 
drive  a  wagon  in  a  large  city  at  the 
rate  of  ten  miles  an  hour  along  streets 
much  frequented  by  pedestrians.  The 
test  of  reasonable  care  in  driving 
across  frequented  city  streets  was 
held  to  be  such  care  as  is  necessary  to 
avoid  collisions  with  others  who,  in 
the  exercise  of  their  right  of  way,  ob- 
serve due  care.  See  also  Sykes  v. 
Lawlor,  49  Cal.  236. 

>  Moody  V.  Osgood,  60  Barb.  644; 
affirmed  in  Court  of  Appeals ;  see  Wil- 
liams V.  O'Keefe,  9  Bosw.  536.     See 
Vol.  11—33 


also  Jetter  v.  Harlem  R.  Co.  (2  Abb. 
Ct.  App.  458),  in  which  the  apparently 
adverse  doctrine  of  Brown  v.  Buffalo, 
&c.  R.  Co.  (22  N.  Y.  191)  is  con- 
demned. 

"■  Hammack  v.  White,  1 1  C.  B.  N. 
S.  588.     See  ante,  §  629. 

s  Hammack  v.  White,  u  C.  B.  N. 
S.  588. 

*  Hammack  v.  White,  1 1  C.  B.  N. 
S.  588 ;  Sullivan  v.  Scripture,  3  Allen, 
564.  See  Button  v.  Frink,  51  Conn. 
342  [the  burden  of  proof  as  to  neg- 
ligence is  on  plaintiff].  See  also 
Stevens  v.  Dudley,  56  Verm.  158; 
Forney  v.  Geldmacher,  75  Mo.  113; 
Campbell  v.  Stillwater,  32  Minn.  308. 
Negligence  will  not  be  presumed  from 
the  mere  fact  that  a  horse  runs  away 
(Holmes  v.  Mather,  L.  R.  10  Ex.  261 ; 
Manzoni  v.  Douglas,  L.  R.  6  Q.  B. 
Div.  145;  Gottwald  v.  Bernheimer,  6 
Daly,  212;  Quinlan  v.  Sixth  Av.  R. 
Co.,  4  Id.  487  ;  Macauley  v.  New 
York,  67  N.  Y.  602). 
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consequences,  though  more  serious  than  he  had  reason  to 
expect. 

§  648.  Insufficiency  of  vehicle.— Acciddnts  may  be  caused 
in  driving  a  vehicle,  not  only  by  mismanagement  of  the 
horses,  but  also  by  defects  in  the  vehicle  itself.  For  the 
consequences  of  such  defects,  so  far  as  they  show  negli- 
gence on  his  part,  either  in  permitting  them  to  exist,  or  in 
using  the  vehicle  with  notice  of  its  dangerous  condition, 
the  driver  or  his  principal  is  liable.^  Thus,  if  a  coach 
should  be  so  constructed  as  to  strike  the  horses  when 
going  down  hill,  and  they  should  thus  be  terrified  into 
running  away,  and  do  an  injury,  the  person  in  fault  would 
be  responsible  for  the  damage.  So  he  would  if  the  horses 
were  frightened  into  doing  mischief  by  a  break  in  the 
vehicle,  caused  by  his  negligence,^  or  if,  in  ascending  a  hill, 
the  traces  broke,  through  his  fault,  and  let  the  vehicle  slip 
back  upon  another  man's  horse  or  wagon.* 

§  649.  Law  of  the  road.— It  is  a  universal  custom  in 
America  for  travelers,  vehicles,  and  animals  under  the 
charge  of  man,  to  take  the  right  hand  of  the  road  when 
meeting  each  other,  if  it  is  reasonably  practicable  to  do  so  ; 
and  this  rule  is  enforced  by  statute  in  many  states,  so  far 
as  it  relates  to  travelers  in  vehicles  or  on  horseback.*  The 
statutes  upon  this  subject  generally  prescribe  that  travelers 
shall  pass  to  the  right  of  the  "  center  of  the  road."  This 
means  the  center  of  the  lawfully  worked  part  of  the  road. 

1  No  action  will  lie  against  the  having  good  tackle  (Welsh  v.  Law- 
mere  driver,  for  injuries  caused  mere-      rence,  2  Chit.  262). 

ly  by  a  defect  in  the  vehicle,  without  s  Newcomb  v.  Van  Zile,  34  Hun, 

proof    of     his    personal    negligence  275;    Aldrich  v.   Monroe,  60  N.  h! 

(Doyle  V.  Wragg,  i  Fost.  &  F.  7).  118. 

2  A  master  is  liable  for  an  accident  *  A  mail  stage-coach  is  protected 
in  consequence  of  the  chain-stay  of  a  by  act  of  Congress  from  obstruction, 
cart  breaking,  when  the  horse,  being  but  is  subject  in  all  other  respects  to 
frightened,  ran  away,  causing  damage ;  the  laws  of  the  road  (Bolton  v.  Colder, 
for  he  is  guilty  of  negligence  in  not  i  Watts,  360). 
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No  one  is  bound  to  leave  that  part  of  the  road,  while  there 
is  room  for  other  travelers  upon  it,  even  though  the  smooth 
part  be  entirely  on  one  side  of  the  road.^  In  England, 
while  foot  passengers  take  the  right  hand  when  meeting, 
the  opposite  rule  governs  horses  and  vehicles,  which  always 
take  the  left  of  the  road.^ 

§  650.  Violation  of  road-law  evidence  of  negligence.— 
The  fact  that  a  person  riding  on  a  horse  or  in  a  vehicle, 
or  driving  or  leading  one,  was  on  the  wrong  side  of  the 
road,  at  the  time  of  a  collision  between  his  horse  or  ve- 
hicle and  that  of  a  person  coming  toward  him,  is  prima 
facie  evidence  of  negligence  on  his  part,^  but  may  be  ex- 
plained and  justified.  Thus,  it  would  be  sufficient  for  him 
to  show  that  he  was  drawing  up  to  his  stopping-place,  or  to 
water  his  horse,  or  to  turn  out  of  the  road.*  Nor  is  he  even 
justified  in  a  rigid  adherence  to  his  side,  if  by  going  a  lit- 
tle on  the  other  side  he  could  avoid  a  collision.^  The 
roughness  of  the  road  upon  its  right  side  is  no  excuse  for 
not  taking  it,  unless  so  great  as  to  present  a  serious  obstacle 
to  its  use.^  A  traveler  is  not  required  to  adhere  rigidly 
to  his  own  side  of  the  road,  at  a  time  during  daylight  when 
no  other  traveler  is  in  sight ; ''  and  the  rule  concerning  con- 

1  Earing  v.  Lansingh,  7  Wend.  held,  that  it  was  for  the  jury  to  decide 
185;  Palmer  v.  Barker,  2  Fairf.  338;  the  question  of  negligence  without 
Daniels  v.  Clegg,  28  Mich.  32.  But  see  regard  to  the  law  of  the  road.  See 
Dudley  w.  Bolles,  24  Wend.  465.  Daniels  v.   Clegg,  28  Mich.  32;   see 

2  The  rule  applies  to  saddled  Smith  v.  Conway,  121  Mass.  216; 
horses  as  well  as  to  carriages  (Turley  Schmidt  v.  Harkness,  3  Mo.  App. 
V.  Thomas,  8  Carr.  &  P.  103).  585;  Button  v.  Frink,  51  Conn.  342. 

'  Burdick  v.  Worrall,  4  Barb.  596 ;  *■  See  Burdick  v.  Worrall,  4  Barb. 

Earing  v.   Lansingh,   7  Wend.    185;  596 ;  Palmer  7/.  Barker,  2  Fairf.  338. 

Brooks  V.  Hart,  14  N.  H.  307;   Ken-  =  O'Maley  v.  Dorn,  7  Wise.  236; 

nard  v.  Burton,  25  Maine,  39.    But  Turley  v.  Thomas,  8  Carr.  &  P.  103; 

see  Wayde  v.   Carr  (2  Dowl.   &  R.  see    Chaplin  v.   Hawes,    3   Id.    554; 

255)1    where,    in    case    for  negligent  Mayhew  v.  Boyce,  i  Stark.  423. 

driving,  defendant's  carriage  having  «  Earing  7/.  Lansingh,  7  Wend.  185. 

been  on  the  wrong  side  of  the  road,  Compare  Wordsworth    v.  Willan,    5 

and,   in  attempting  to  pass  on  that  Esp.  273. 

side,  plaintiff  sustained  damage,  it  was  '  Foster  v.  Goddard,  40  Maine,  64; 
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tributory  negligence  will  prevent  one  from  recovering  dam- 
ages against  another  who,  though  driving  on  the  wrong 
side  of  the  road,  yet  left  ample  room  for  other  travelers 
to  pass  him,^  unless,  indeed,  peculiar  circumstances  exist 
which  relieve  the  plaintiff  from  the  natural  presumption  of 
negligence.^ 

§  651.  Persons  on  wrong  side  assume  risk.— The  per- 
son on  the  wrong  side  of  the  road  must,  however,  leave 
much  more  than  a  sufficiency  of  room  for  other  travelers.^ 
He  assumes  the  risk  of  all  experiments  in  this  direction, 
and  is  bound  to  use  more  care,  and  to  keep  a  better 
lookout  for  approaching  vehicles,  than  would  otherwise 
be  required  of  him  ;  *  while  those  who  pass  him  on  their 
proper  side  of  the  road  have  a  right  to  presume  that  he  will 
comply  with  the  statute  or  custom,  and  that  no  greater 
caution  or  skill  will  be  required  on  their  part  than  would 
be  necessary  if  he  were  on  his  own  side  of  the  road.^ 
By  an  unnecessary  deviation  from  his  proper  side  of 
the  road,  he  takes  the  risk  of  the  consequences  which 
may  arise  from  his  inability  to  get  out  of  the  way  of 
another  traveler  approaching  on  the  right  side  of  the  road, 
and  will  be  responsible  for  injuries  sustained  by  the  latter 
while  acting  with  ordinary  care,*  and  cannot  recover  for 
injuries  sustained  by  himself,''  otherwise  than  by  want  of 

Aston  V.  Heaven,  2  Esp.  533;   see  66;  Smith  v.  Gardner,  11  Gray,  418; 

Smith  V.  Gardner,  11  Gray,  418.  Parker  v.  Adams,  12  Mete.  415. 

•  Clay  ly.  W^ood,  5  Esp.  44;  Words-  '  Chaplin  v.  Hawes,  3  Carr.  &  P. 
worth  z/.  Willan,  Id.  273;  Cruden  v.  554;  Wordsworth  v.  Willan,  5  Esp. 
Fentham,  2  Id.  685.     In  the  last  case,  273. 

the  jury  found  a  verdict   contrary  to  *  Pluckwell  v.  Wilson,  5   Carr.  & 

the  ruling  of  Lord  Kenyon  upon  this  P.  375. 

point ;  but  the  court  refused  to  disturb  '  Wood    v.    Luscomb,   23   Wise. 

the    verdict,    though    approving  this  287. 

doctrine.     In  Burdick  v.   Worrall  (4  ^  Brooks  v.  Hart,  14  N.  H.  307. 

Barb.  596),  a  plea  substantially  to  this  '  Burdick  v.  Worrall,  4  Barb.  596. 

effect  was  held  insufficient,  for  want  But  compare  Beckerle  v.  Weiman,  12 

of  sufficient  explicitness.  Mo.  App.  354. 

*  See  Damon  v.  Scituate,  1 19  Mass. 
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ordinary  care  on  the  part  of  the  other  traveler,  after  be- 
coming aware  of  the  danger  to  which  both  were  exposed.^ 
The  rule  of  the  road  must  be  very  strictly  observed  at 
night  or  in  a  dense  fog  ;  and,  at  such  times,  the  fact  that 
there  is  no  other  person  on  the  road  is  not  a  sufficient  ex- 
cuse for  deviating  from  the  proper  side.* 

§  652.  Application  of  law  of  the  road.— The  "  law  of  the 
road,"  as  the  rule  requiring  parties  to  keep  to  the  right  is 
commonly  called,  has  no  application  to  the  meeting  of 
vehicles  on  a  railroad  with  vehicles  of  a  different  kind. 
The  former  cannot  turn  off  their  path  ;  and  the  latter  may 
and  should  turn  to  that  side  which  appears,  under  the 
circumstances,  to  be  safest,  without  regard  to  the  usual 
rule.  The  fact  that  either  vehicle  was,  at  the  time  of  col- 
lision, on  the  left  of  the  road,  is  therefore  no  evidence  of 
negligence.*  Nor  does  it  extend  to  the  case  of  a  building 
moved  along  the  road,  upon  rollers.*  A  traveler  on  foot 
or  on  horseback  must  give  way  to,  and,  if  necessary,  cross 
the  road  for,  a  vehicle  with  a  heavy  load  ;  ^  and  a  lightly 
loaded  vehicle  must  in  some  cases  give  way  to  a  heavily 
loaded  one.®  But  a  team  with  a  heavy  load  ought,  without 
being  asked,  to  stand  still,  if  it  cannot  get  out  of  the  way, 

'  Spofford    V.    Harlow,   3  Allen,  passengers    coming    out    (Belton    v. 

176;  Davies  v.  Mann,  10  Mees.  &  W.  Baxter,  33  N.  Y.  Superior,  182;  54  N. 

546.  Y.  245;   58  Id.  411);  see  Moody  w. 

2  Per  Lord    Kenyon,    Cruden    v.  Osgood,  60  Barb.  644. 
Fentham,  2  Esp.  685.  *  Graves  v.   Shattuck,  35   N.   H. 

'  Hegan  v.  Eighth  Av.  R.  Co.,  15  257. 
N.  Y.  380.    When  a  cart  ind  a  rail-  ^  Beach  v.  Parmeter,  23  Penn.  St. 

way   car  come  into   collision,   while  196.    There  the  rule  was  applied  in 

progressing  side  by  side,  with  a  space  favor  of  a  wagon  carr5fing  three  per- 

m   one  or  two  feet  between  them,  the  sons.     So  in  Washburn  v.  Tracy  (2 

presumption    of   negligence   is    alto-  Chipm.  136),  it  was  said  that  a  rider 

gether  against  the  driver  of  the  cart  on   horseback  should  give  way  to  a 

(Suydam  v.  Grand  Street,  &c.  R.  Co.,  vehicle. 

41  Barb.  375).     So  one  driving  behind  «  Grier  v.  Sampson,  27  Penn.  St. 

a  car  should  exercise  special  caution  183;  Wrinn  w.  Jones,  iii  Mass.  360; 

when   passing  it,  to  avoid   injury  to  McLane  t/.  Sharpe,  2Harringt.  481. 
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SO  as  to  let  a  lighter  vehicle  pass.^  As  the  terms  in  vi^hich 
we  have  stated  the  rule  clearly  imply,  the  law  does  not 
require  either  of  two  travelers  going  in  the  same  direction 
to  turn  to  the  right  of  the  other.*  They  must  pass  each 
other  in  such  manner  as  may  be  most  convenient  under 
the  particular  circumstances,  and  do  so  at  their  own  peril.* 
Nor  has  the  rule  any  application  in  favor  of  persons  cross- 
ing or  turning  into  the  road ;  and  in  an  action  by  such  a 
person  for  injuries  received  from  a  collision  with  a  traveler 
going  along  the  road,  the  fact  that  the  latter  was  on  the 
wrong  side  of  the  road  is  no  evidence  of  negligence.* 

§  653.  Management  of  sleighs.— The  movement  of 
sleighs  on  the  snow  being  comparatively  noiseless,  it  is 
universally  customary  to  attach  bells  to  them,  or  to  the 
horses  ;  and  this  is  frequently  required  by  statute.  The 
want  of  such  bells  must  certainly  be  considered  culpable 
negligence  wherever  they  are  required  by  statute  ;  and  we 
think  that  it  would  be  so  held  at  common  law.  But,  even 
where  such  a  statute  exists,  the  omission  is  not  enough  to 
entitle  a  plaintiff,  in  a  case  of  collision,  to  a  verdict,  without 
some  evidence  showing  that  the  collision  was  brought  about 
by  the  want  of  warning  which  the  bells  would  have  given.* 

§  654.  Contributory  fault.— As  in  other  cases,  no  action 
can  be  maintained  for  an  injury  caused  by  the  defendant's 

'  Kennard  v.  Burton,  25  Maine,  39.  was  held  that  the  mere  fact  that  a  car- 

^  Bolton  V.  Colder,  i  Watts,  360.  riage  was  unnecessarily  on  the  left  of 

3  AvegnO  V.  Hart,  25  La.  Ann.  235.  the  road,  does  not  prevent  its  owner 

It  is  not  per  se  negligent  for  one  to  try,  from  recovering  damages  for  a  colli- 

with  reasonable  care,  to  pass  (Fopper  sion  with  another  carriage  turning  in 

V.  Wheatland,  59  Wise.  623 ;  Mochler  from  a  cross  road.     A  person  driving 

V.  Shaftsbury,  46  Verm.  580).  across  the  street  is  bound  to  see  that 

*  So  held   in   the  case  of   a  foot  he  does  not  interfere  with  others  in 

passenger  crossing  the  road  (Lloyd  v.  the  proper  exercise  of  their  right  of 

Ogleby,  5  C.  B.  N.  S.  667) ;  and  in  the  passing  (Fales  v.  Dearborn,    I   Pick. 

case  of  a  vehicle  turning  into  the  road  345). 

(Lovejoy  ^'.  Dolan,  10  Cush.  495).     So  ''Kidder  v.  Dunstable,   11    Gray, 

in  Smith  v.  Gardner  (l  i  Gray,  418),  it  342 ;  Counter  v.  Couch,  8  Allen,  436. 
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negligence  in  driving,  if  the  plaintiff's  own  negligence  proxi- 
mately contributed  to  the  injury.^  This  rule  applies  as  much 
where  the  defendant  is  in  fault  for  being  on  the  wrong  side 
of  the  road,  as  to  other  cases.^  In  crossing  streets,  foot 
travelers  have  an  equal  right  with  vehicles,  but  no  more. 
And  if  vehicles  are  numerous,  foot  travelers  must  look 
both  ways  before  crossing.®  It  is  the  duty  of  persons  who 
are  driving  over  a  crossing  for  foot  passengers,  which  is  at 
the  entrance  of  a  street,  to  drive  slowly,  cautiously,  and 
carefully ;  but  it  is  also  the  duty  of  a  foot  passenger  to 
use  due  care  and  caution  in  going  upon  a  crossing  at  the 
entrance  of  a  street,  so  as  not  to  get  among  the  carriages, 
and  thus  receive  injury.*  And  he  must  not  take  the 
chances  of  passing  between  wagons  closely  following  one 


1  Barker  v.  Savage,  45  N.  Y.  191 ; 
Parker  v.  Adams,  12  Mete.  415; 
Weilling  v.  Judge,  40  Barb.  193; 
Burdick  v.  Worrall,  4  Id.  596 ;  Bige- 
low  ■».  Reed,  51  Maine,  325;  Wash- 
burn V.  Tracy,  2  Chipm.  136;  Boland 
V.  Missouri  R.  Co.,  36  Mo.  484; 
Schaabs  v.  Woodbum,  &c.  Co.,  56 
Id.  173;  Newhouse  v.  Miller,  35  Ind. 
463  ;  Strouse  v.  Whittlesey,  41  Conn. 
559.  But  the  fact  that  plaintiff's  hand 
projected  outside  his  vehicle  is  not 
such  evidence  of  his  negligence  as 
will  conclusively  bar  his  recovery  for 
an  injury  thereto  by  a  negligent 
driver  (Seigel  v.  Eisen,  41  Cal.  109). 
Evidence  that  the  drivers  of  two 
coaches  on  the  same  route  mutually 
attempted  several  times  to  intercept 
each  other's  progress  by  "  cutting 
each  other  off,"  is  not  sufficient  to 
prove  that,  in  a  subsequent  collision 
on  the  same  trip,  they  were  both  in 
fault  (Monroe  v.  Leach,  7  Mete.  274). 
The  fact  that  a  horse  is  momentarily 
uncontrollable,  and  shies  in  conse- 
quence of  the  defendant's  fault,  and 
thereby  causes  the  injury  complained 


of,  does  not,  of  itself,  constitute  con- 
tributory negligence  on  the  part  of 
the  driver  (plaintiff),  and  the  question 
is  for  the  jury  (Macauley  v.  New  York, 
67  N.  Y.  602). 

"  Kennard  v.  Burton,  25  Maine, 
39;  Parker  z/.  Adams,  12  Mete.  415. 
But  see  Beckerle  v.  Weiman,  12  Mo. 
App.  354. 

3  Barker  v.  Savage,  45  N.  Y.  191. 
The  text  sustained  (Belton  v.  Baxter, 
54  N.  Y.  245;  Brooks  v.  Schwerin, 
Id.  343).  See  Chaffee  v.  Boston,  &c. 
R.  Co.,  104  Mass.  108.  But  failure 
to  look  before  crossing  a  street  to  see 
if  anything  was  coming  is  not  suffi- 
cient proof  of  contributory  negligence 
(Williams  v.  Grealy,  112  Mass.  79). 
S.  P.,  Bowser  v.  Wellington,  126 
Mass.  391.  Compare,  in  the  case  of 
a  boy,  six  years  old,  Moebus  v. 
Hermann,  38  Hun,  370. 

*  Per  Pollock,  C.  B.,  Williams  v. 
Richards,  3  Carr.  &  K.  81 ;  approved 
by  Erie,  C.  J.,  Cotton  v.  Wood,  8  C. 
B.  N.  S.  568;  Montfort  v.  Schmidt, 
36  La.  Ann.  750. 
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another.  If  he  does,  it  is  at  his  risk.^  It  is  not  contribu- 
tory negligence,  on  the  part  of  a  foot  traveler,  to  walk  on 
the  carriage-way  of  a  country  road,  even  though  a  sidewalk 
be  provided.^  But  the  same  act  in  the  crowded  streets  of 
a  city  would  undoubtedly  raise  a  presumption  of  negli- 
gence, because  it  would  be  so  unusual,  that  persons  riding 
or  driving  along  the  streets  would  not  be  bound  to  fore- 
see it,  and  thus  the  pedestrian  would  expose  himself  to 
serious  risk  of  injury.  Still,  we  should  hold  the  question 
to  be  one  fit  for  the  decision  of  the  jury,  in  view  of  all  the 
circumstances.^  Where  the  sidewalk  is  crowded,  and  the 
carriage-way  comparatively  free,  it  is  quite  usual  for  foot 
passengers  to  resort  to  the  latter ;  and  when  the  sidewalk 
is  obstructed  by  merchandise  or  by  repairs,  it  is  necessary 
for  them  to  do  so.  In  such  cases,  the  act  is  not  even  pre- 
sumptive evidence  of  negligence.  And  in  all  cases,  the 
careless  driving  of  the  defendant,  after  becoming  aware 
that  the  plaintiflF  is  upon  the  carriage-way,  deprives  him  of 

'  Belton  V.  Baxter,   54  N.  Y.  245.  way,  and  is  entitled  to  the  exercise  of 

The  question  is  for  the  jury  (S.  C,  58  reasonable  care  on  the  part  of  persons 

N.  Y.  411).     Plaintiff  stood  at  a  street  driving   along  it  (Boss   v.  Litton,    5 

crossing  waiting  for  a  carttotum  and  Carr.  &  P.  407). 

pass  the  corner  before  crossing  her-  ^  See  ante,  §§  375,  472.     Where  a 

self.     Some  planks   dragging  behind  number    of   laborers    were    clearing 

the  cart  swung  around  and  struck  and  snow  from  the  middle  of  the  street, 

injured    plaintiff.        The  court  non-  and  a  wagon,  proceeding  slowly,  ran 

suited  her  on  the  ground  of  contribu-  over  one  of  them,  it  was  held  that  the 

tory  negligence.      Held,  error;    that  question  of  contributory    negligence 

plaintiff's  failure  to  observe  the  un-  could   not  be  taken    from    the   jury 

usual   and   dangerous   appendage  to  (Quirk  v.   Holt,   99   Mass.   164).     A 

the  cart,  and  to  calculate  the  sweep  boy  about  nine  years  old  was  riding 

it  would  make  could  not  be  held  as  on   the  runners   of   a    sleigh   in   the 

matter  of  law  conclusive  evidence  of  street.     He  suddenly  left  the   sleigh 

negligence  on    her  part,  but   should  while  it  was  in  motion  without  looking 

have  been  left  to  the  jury  (Sheehy  v.  behind  him,  and  a  horse  driven  about 

Burger,  62  N.  Y.  558).     To  the  same  thirty  feet  behind,  struck  and  injured 

effect,  Bueck  v.  Lindsay,  [Mich.]  31  him.      Held,   guilty  of    contributory 

N.  W.  Rep.  768.  negligence  (Messenger  v.  Dennie,  137 

2  Coombs  17.  Purrington,  42  Maine,  Mass.  197).     s.  P.,  Bierbach  v.  Good- 

332.     A  foot  passenger,  though  infirm,  year  Rubber  Co.,  14  Fed.  Rep.  826; 

has  a  right  to  walk  in  the  carriage-  s.  C,  15  Id.  490. 
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the  right  to  plead  the  plaintifTs  negligence  in  that  respect 
as  an  excuse.  It  may  be  contributory  negligence  on  the 
part  of  one  who  complains  of  an  injury  caused  by  a  fright 
given  to  his  horse  by  the  defendant's  careless  driving,  to 
have  left  his  horse  unfastened  and  unattended,  especially 
if  it  was  spirited ;  but  the  question  is  one  to  be  determined 
by  a  jury.^  And  where  horses  or  vehicles  are  left  stand- 
ing, in  violation  of  an  ordinance,  one  who,  seeing  them, 
does  not  use  ordinary  care,  to  avoid  running  into  them,  is 
liable  for  the  damage.^  So,  where  the  plaintiff  walked  be- 
tween the  wheels  of  his  own  wagon,  on  the  side  upon 
which  defendant's  wagon  was  approaching  him,  both  being 
heavily  loaded,  the  jury  are  not  bound  to  find  him  in  fault 
for  so  doing.*  The  degree  of  care  which  a  traveler  ought 
to  use  in  crossing  the  track  upon  which  a  horse-car  is  ap- 
proaching does  not  vary  from  that  which  ought  to  be  used 
in  respect  to  other  vehicles.  The  care  required  in  passing 
before  a  locomotive  is  not  demanded  in  this  case.* 

*  Park  w.  O'Brien,   23  Conn.  339;  now  z*.  Uttech,  46  Wise.  581.    Corn- 
Albert    V.   Bleecker    St.    R.    Co. ,  2  pare  Le   Baron  v.  Joslin,  41   Mich. 
Daly,  389;    Streett  v.   Laumier,   34  313;  Joslin  w.  Le  Baron,  44  Id.  i6o. 
Mo.  469.  '  Welling  v.  Judge,  40  Barb.  193. 

2  Steele  v.  Burkhardt,    104  Mass.  "  Baxter  v.  Second  Av.  R.  Co.,  30 

59;  Kearns  v.  Sowden,  Id.  63;   Nea-  How.  Pr.  219.    See  ante^  %\  ^J2,  483. 
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§  655.  No  common-law  obligation  to  fence. — By  the  com- 
mon law  of  England,  which  has  been  followed  in  Maine, 
New  Hampshire,  Vermont,  Massachusetts,  New  York,  New 
Jersey,  Delaware,  Maryland,  Kentucky,  Indiana,  Michigan, 
Wisconsin,  Minnesota  and  Kansas,  the  owners  of  land  are 
under  no  obligation  to  fence  cattle  out,  and  the  owners  of 
cattle  ought  to  keep  them  in.^  In  Pennsylvania,  this  rule 
of  the  common  law  was  always  so  far  modified  that  the 
owners  of  cattle  were  only  liable  for  nominal  damages, 
where  their  cattle  strayed  into  unenclosed  land,**  unless 
they  committed  substantial  damage.^ 

§  656.  Peculiar  rule  in  some  states. — In  many  of  the 
southern  and  western  states  the  English  common-law  rule, 
concerning  fences,  has  never  been  in  force ;  the  owner  of 


*  Ante,  §  418,  and  cases  there 
cited.  So  held,  in  other  than  railroad 
cases,  in  Maine  (Little  v.  Lathrop,  5 
Greenl.  357);  New  Hampshire  (Avery 
V.  Maxwell,  4  N.  H.  36) ;  Massachu- 
setts (Rust  V.  Low,  6  Mass.  90;  Thayer 
V.  Arnold,  4  Mete.  589);  New  York 
(W^ells  V.  Howell,  19  Johns.  385 ;  Staf- 
ford V.  IngersoU,  3  Hill,  38) ;  New 
Jersey  (Coxe  v.  Robbins,  9  N.  J.  Law, 


384) ;  Maryland  (Richardson  v.  Mil- 
burn,  1 1  Md.  340) ;  Indiana  (Myers  v. 
Dodd,  9  Ind.  290 ;  Page  v.  HoUings- 
worth,  7  Id.  317;  Brady  v.  Ball,  14 
Id.  317);  and  Michigan  Qohnson  v. 
Wing,  3  Mich.  163). 

2  Knight  V.  Abert,  6  Penn.  St. 
472. 

«  Ante,  §  418. 
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animals  is  under  no  obligation  to  fence  them  in ;  and  the 
occupant  of  unfenced  land  has  no  right  to  complain  if 
they  stray  thereon.  The  absence  of  a  fence  is  treated  as 
an  implied  license  from  the  owner  of  the  unfenced  land 
for  the  entry  of  all  animals.  This  is  the  common  law  of 
Ohio,  Virginia,  West  Virginia,  North  Carolina,  South 
Carolina.  Georgia,  Alabama,  Mississippi,  Louisiana,  Tex- 
as, Arkansas,  Missouri,  Illinois,  Iowa,  Nebraska,  Colorado, 
Nevada,  California  and  Oregon.^  Of  course,  in  all  these 
states  the  owner  of  an  animal  which  breaks  through  a  suf- 
ficient fence  is  liable  for  its  trespass  as  at  common  law,^  and 
cannot  recover  for  any  injury  suffered  by  the  animal  in  con- 
sequence thereof.*  The  owner  of  unfenced  land,  in  any  of 
these  states,  may  drive  off  animals  straying  upon  his  land, 
in  a  reasonable  and  prudent  manner,*  but  is  responsible 
for  any  injury  done  to  them  by  his  want  of  ordinary  care 
in  so  doing.  He  is  not  liable,  however,  for  any  injury  that 
befalls  them  after  he  has  driven  them  upon  the  highway 
and  has  ceased  pursuit.^ 

§  657.  Statutory  regulations. — In  many  states  this  sub- 
ject is  regulated  by  statutes  or  local  ordinances  requiring 
the  owner  of  land  to  fence  it,  and  depriving  him  of  all  right 
to  complain  of  trespasses  by  animals  committed  by  reason 
of  the  want  of  such  fence.®    Where,  as  in  Maine,  Vermont, 

'^  Anie,^  4.1  g\  citing  many  cases.  *  See   Kernhacker    v.    Cleveland, 

S.  P.,  Mann  v.  Williamson,   70  Mo.  &c.  R.  Co.,  3  Ohio  St.  172, 183. 

661;  Wagner  i*.  Bissell,  3  Iowa,  396;  5  Palmer  v.  Silverthorn,  32  Penn. 

-  Dickson  V.  Parker,  3  How.  [Miss.]  219;  St.  65. 

Waters  v.  Moss,  12  Cal.  535:  Comer-  «  See  Van  Leuven  v.  Lyke,  i  N. 

ford  V.  Dupuy,  17  Id.  308;   Herold  v.  Y.  515,517.     Such  is  the  effect  of  the 

Meyers,  20  Iowa,  378 ;  Wagner  v.  Bis-  statutes  in  force  in  Connecticut   from 

sell,  3  Id.  396 ;  Barrett  v.  Dolan,  [Iowa]  the  earliest  period  (Studwell  v.  Ritch, 

32  N.  W.  Rep.  189;  Seeley  v.  Peters,  14  Conn.  292;  see  Wright  v.  Wright, 

5   Gilm.  130;   Stoner  v.   Shugart,  45  21  Conn.  329,344;  Hine  z/.  Wooding, 

111.76;  Larkin  ^/.  Taylor,  5  Kans.  433 ;  37  Id.   123).      In  New    York,  every 

Maltby  v.  Dihel,  Id.  430.  land-owner  is  required  by  statute  to 

3  McManus  v.  Finan,  4  Iowa,  283.  maintain  an  equal  share  of  the  fences 

■■  Morrison  v.  Cornelius,  63  N.  C.  between   himself    and  the  adjoining 

346.  owners,  unless  less  than  half  of  either 
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New  York,  Indiana,  and  other  states,  the  statute  empowers 
a  land-owner  to  repair,  at  the  expense  of  an  adjoining  pro- 
prietor, fences  which  the  latter  ought  to,  but  does  not, 
keep  in  repair,  this  does  not  deprive  the  former  of  the  right 
to  sue  for  injuries  sustained  by  his  cattle  through  the  de- 
fect of  the  fence.^  Neither  does  a  provision  enabling  the 
injured  party  to  obtain  an  appraisal  of  his  damages  from 
fence-viewers  confine  him  to  that  remedy.^ 

§  658.  Effect  of  contract  to  maintain  fences.— A  contract 
to  maintain  a  fence  certainly  deprives  the  person  upon 
whom  the  duty  of  maintaining  it  is  thus  devolved,  of  all 
right,  as  against  the  other  party  to  the  contract,  to  com- 


adjoining  farm  is  cleared  or  improved, 
and  he  chooses  to  let  his  land  lie  open 
to  the  public.  In  case  of  default  in 
this  respect,  the  party  in  fault  is  liable 
for  all  damages  caused  thereby  (i  Rev. 
Stat.  358,  §§  30,  31 ;  Laws  of  1866,  ch. 
540).  In  Vermont,  a  similar  statute 
exists,  extending,  howrever,  to  all  lands 
not  entirely  unoccupied  on  both  sides 
of  the  line,  and  expressly  excepting 
the  side  of  land  facing  a  highway 
(Gen.  Stat.  1863,  ch.  102,  §  2).  See 
Holden  v.  Shattuck,  34  Verm.  336; 
Scott  V.  Grover,  56  Id.  499.  Similar 
statutes  have  been  enacted  in  Maine, 
(Rev.  Stat.  1857,  ch.  23,  §§  4,  5),  going 
further,  however,  and  prohibiting  any 
recovery  against  the  owner  of  cattle 
breaking  through  an  insufficient  fence. 
In  New  York,  it  is  unlawful  for  cattle, 
horses,  sheep,  and  swine  to  run  at 
large  on  any  public  highway  (Laws  of 
1862,  ch.  459).  See  Cowles  z/.  Balzer, 
47  Barb.  562.  In  Indiana,  no  dam- 
ages are  recoverable  for  the  trespass 
of  a  domestic  animal  entering  from 
the  highway,  unless  the  land  was  pro- 
tected by  such  a  fence  as  good  hus- 
bandmen generally  keep  (i  Rev.  Stat. 
292) ;  but  as  to  animals  entering  from 


an  adjoining  close,  •  the  common  law 
remains  in  force  (Myers  v.  Dodd,  9 
Ind.  290) ;  while  in  New  Jersey  the 
entry  of  an  animal  from  the  highway 
is  a  trespass,  no  one  being  bound 
to  fence  against  it  (Chambers  v. 
Matthews,  3  Harrison,  368).  Other 
states  have  their  own  peculiar  statutes, 
which  are  too  numerous  for  citation 
here.  See,  as  to  Kentucky,  Wills  v. 
Walters,  S  Bush,  -351;  as  to  North 
Carolina,  State  v.  Perry,  64  N.  C.  305 ; 
Runyan  v.  Patterson,  87  Id.  343;  as 
to  Missouri,  Moore  w._  "White,  45 
Mo.  206;  as  to  Nevada,  Chase  v. 
Chase,  15  Nev.  259.  Statutes  in  re- 
lation to  fences  are  enacted  for  the 
benefit  of  owners  of  domestic  animals, 
and  not  of  wild  ones ;  and  any  general 
phrases  used  in  such  statutes  should 
be  restricted  accordingly  (Canefox  v. 
Crenshaw,  24  Mo.  119). 

^  Saxton  V.  Bacon,  31  Verm.  540; 
see  Eames  v.  Patterson,  8  Greenl.  81 ; 
Tupper  V.  Clark,  43  Verm.  200.  In 
Myers  v.  Dodd  (9  Ind.  290),  it  seems 
to  have  been  assumed  that  the  statu- 
tory remedy  was  exclusive. 

2  Stafford  v.  IngersoU,  3  Hill,  38. 
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plain  of  injuries  suffered  by  his  animals,^  or  by  him,  through 
the  entry  of  animals  upon  his  land,*  for  want  of  a  sufficient 
fence ;  and  if  his  cattle  stray  upon  land  against  which  he  has 
bound  himself  to  fence,  he  is  liable  as  a  trespasser.*  Such 
a  contract,  once  made,  is  irrevocable,  except  by  mutual  con- 
sent, or  in  some  mode  provided  by  statute,  as  by  calling 
on  the  fence-viewers,  whose  jurisdiction  is  not  precluded 
by  a  mere  oral  agreement.*  A  duty  to  fence  may  also  be 
established  by  prescription^  or  by  usage.  And  a  usage  to 
allow  cattle  to  run  at  large,  and  to  graze  on  unfenced 
ground,  especially  if  practically  adopted  by  the  party  com 
plaining  of  their  entry,  is  a  good  defense.® 

§  659.  Who  entitled  to  protection  of  animals  by  fence. — 
The  obligation  to  fence  out  animals,  where  it  is  imposed  by 
law,  only  applies  in  favor  of  the  owner  of  animals  lawfully 
on  the  adjoining  close.'  And,  therefore,  the  owner  of  an 
animal  which,  trespassing  upon  another's  land,  breaks 
through  the  defective  fence  between  that  land  and  the 
land  of  a  third  person,  cannot  recover  damages  for  a 
consequent  injury  from  the  last-mentioned  person,  although 
he  was  bound  to  keep  the  fence  in  good  repair.^  Neither 
can  the  owner  of  cattle,  not  lawfully  on  the  highway, 
complain  of  the  want  of  a  fence  between  the  defendant's 
land  and  the  highway,'  or  avail  himself  of  such  defect  as  a 


^  Cincinnati,  &c.  R.  Co.  w.  Water-  Stackpole  v.   Healy,    16  Mass.    33; 

son,  4  Ohio  St.  424.     Compare  Win-  Lord  v.  Wormwood,  29  Maine,  282  ; 

ters  V.  Jacobs,  29   Iowa,    115,   on   a  Little  w.  Lathrop,  5  Greenl.  357.  This 

contract  to  inclose  lands  in  common.  is  expressly  provided  by  most  of  the 

'  York  V.  Davis,   11    N.  H.    241;  statutes,  and  is  to  be  implied  where 

see  Rust  v.  Low,  6  Mass.  90.  not  so  provided  (Rust  v.  Low,  6  Mass. 

3  See  Cincinnati,  &c.   R.  Co.    v.  90,  97). 
Waterson,  4  Ohio  St.  424.  s  Lawrence  v.  Combs,  37   N.  H. 

*  York  V.  Davis,  11  N.  H.  241.  331. 

»  See  Rust  v.  Low,  6  Mass.  90.  «  HoUaday  v.  Marsh,  3  Wend.  142 ; 

«  Wheelers/.  Rowell,  7  N.  H.  515.  North  Penn.  R.  Co.  v.    Rehman,  49 

'  HoUaday  V.  Marsh,  3  Wend.  142;  Penn.  St.  loi. 
Lawrence  v.  Combs,  37  N.  H.  331 ; 
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defense  to  a  claim  for  damage  done  by  his  cattle.^  Cattle 
left  to  stray  on  the  highway  are  not  lawfully  there  ^  (in 
any  state  governed  by  the  rules  of  the  common  law)  unless 
authorized  so  to  stray  by  the  legislature. 

§  660.  Who  entitled  to  protection  against  animals  by 
fence.— Only  the  adjoining  owner  is  entitled  to  the  benefit 
of  a  fence,  as  a  protection  against  the  trespasses  of  animals. 
A  third  person,  not  claiming  under  the  adjoining  owner, 
cannot  complain  of  a  defect  in  the  defendant's  fences, 
even  though  he  may  have  suffered  an  injury  from  an 
animal,  which  he  would  not  have  suifered  had  the  defend- 
ant maintained  a  proper  fence.^  In  Maine,  it  is  held  that 
cattle  allowed  by  vote  of  the  town  to  roam  on  the  highway 
are  nevertheless  not  properly  on  land  adjoining  it,  though 
unfenced ;  and  therefore  that  if  they  stray  through  the 
land  of  A.,  lying  unfenced  by  the  highway,  upon  land  of 
B.,  lying  behind  A.'s  land,  though  also  unfenced,  B.  can 
sue  their  owner  for  trespass.* 

§  661.  Who  are  liable  for  defect  in  fence.— Not  only  is 
the  land-owner  himself,  when  in  default  with  respect  to 
fences  which  he  was  bound  to  maintain,  liable  for  injuries 
done  by  his  cattle  through  such  defect  of  fences,  but  one 
whose  cattle  are  upon  the  land  is  liable  for  the  breach  of 

'  Lyman  v.  Gipson,   1 8  Pick.  422 ;  other  person,  though  not  sufficiently 

.  Stackpole  v.  Healy,  16  Mass.  33.  fenced    (Barnum   v.    Vandusen,    16 

2  North  Penn.  R.  Co.  v.  Rehman,  Conn.  200). 
49  Penn.  St.  101 ;  Avery  v.  Maxwell,  ^  Ryan  v.  Rochester,  &c.  R.  Co., 

4  N.  H.  36;  Stackpole  v.  Healy,   16  9  How.  Pr.  453.     In  that   case,   the 

Mass.  33 ;  Chambers  v.  Matthews,  3  plaintiff  was  injured  by  a   horse,  be- 

Harrison,  368 ;    Hewitt  v.  Walker,  2  longing  to  one  V.  M.,  which  strayed 

111.  App.  490 ;  Fillmore  v.  Booth,  29  through  a  fence  between  the  land  of 

Kans.    134.     In    Connecticut,  by    an  V.  M.  and  of  the  defendant  (which  it 

exception  in  the  statute,   peculiar  to  was  the  defendant's  duty  to  maintain), 

that  state,   the  owner  of   an  animal  and  fell  upon  the  plaintiff.     Held,  he 

going  at  large  contrary  to  law,   or  of  could  not  recover, 
such  an  unruly  disposition  that  it  will  *  Lord  v.  Wormwood,  29  Maine, 

not  be  restrained  by  ordinary  fences,  282. 
is  liable  for  its  entry  upon  land  of  an- 
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his  cattle  upon  the  adjoining  land.^  The  fact  that  they 
were  lawfully  upon  the  former  premises  does  not  affect 
the  question.^ 

§  662.  Liability  for  damages  to  animals  through  want  of 
fence.— The  want  of  a  fence  is  generally,  if  not  invariably, 
only  the  remote  cause  of  an  injury  to  animals.®  The  im- 
mediate cause  is  the  danger  upon  which  they  fall  after 
coming  within  the  bounds  where  the  fence  ought  to  be.* 
There  must  be  some  negligence  in  respect  to  this  prox- 
imate cause  of  the  injury,  on  the  part  of  the  defendant, 
in  order  to  charge  him  with  liability  for  it.®  If  the  danger 
to  which  animals  are  exposed,  in  case  of  their  entry  upon 
the  land  through  the  defective  fence,  is  one  which  the  de- 
fendant should  reasonably  have  foreseen  they  would  en- 
counter, he  is  liable  for  it ;  but  if  otherwise,  he  is  not.' 
This  is  a  question  of  fact,  not  of  law.''  A  land-owner,  who 
does  not  maintain  a  fence,  and  thus  leaves  his  land  open 
to  animals,  may  relieve  himself  of  all  liability  for  injuries 
happening  to  them  from  anything  lawfully  kept  on  his 
land,  by  giving  warning  thereof  to  the  owners  of  the 
animals.* 

*  The  lessee  of  land  whose  duty  it  ^  Cleveland,  &c.  R.  Co.  v.  Elliott, 
is  to  make  needed  current  repairs  of  4  Ohio  St.  474;  Saxton  v.  Bacon,  31 
the  fences,  and  not  the  lessor,  is  liable  Verm.  540 ;  Holden  v.  Rutland,  &c. 
for   an   insufficient   fence    (Blood    v.  R.  Co.,  30  Id.  297. 

Spaulding,  57  Verm.  422).    s.  P.,  Firth  «  lb. ;  see  Powell  v.  Salisbury,  2 

V.  Bowling  Iron  Co.,  L.  R.  3  C.  P.  Younge  &  J.  391 ;  ante,  %  29. 

Div.  254.  '  Saxton  v.  Bacon,  31  Verm.  540. 

2  Stafford  v.  Ingersoll,  3  Hill,  38.  »  Walker  v.  Herron,  22  Tex.  55. 
Where  horses  were  placed  at  pasture  There  it  appeared  that  defendant  kept 
with  defendant  and  escaped  through  diseased  cattle  on  his  unfenced  land, 
lack  of  a  sufficient  fence,  defendant  and  that  he  warned  the  plaintiff  to 
was  held  liable  (Coffield  v.  Harris,  2  keep  his  cattle  off  on  that  account ; 
Tex.  App.  Civ.  Cases,  31 5).  notwithstanding  which  the  plaintiff's 

3  Cleveland,  &c.  R.  Co.  v.  Elliott,  cattle  strayed  there,  and  caught  the 
4  Ohio  St.  474.  disease.     Held,  that  the  plaintiff  could 

*  lb.  Woodward  v.  Griffith,  2  Tex.  not  recover.  For  other  cases  of  in- 
App.  Civ.  Cas.  360  [barbed  wire  juries  suffered  by  animals  from  poison, 
fence].  &c.,  see  Morrison  v.  Cornelius,  63  N. 
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§  663.  Liability  for  damage  by  animals  through  want  of 
fence.— But  the  want  of  a  proper  fence  is  usually  the 
proximate  cause  of  an  injury  by  animals;  for  it  is  evidently 
the  immediate  occasion  of  their  trespass.  No  one  can, 
therefore,  recover  damages  for  an  injury  done  by  animals 
lawfully  upon  the  adjoining  close,  entering  upon  his  land, 
at  a  place  where  he  was  bound  to,  but  did  not,  maintain  a 
sufficient  fence/  unless  the  owner  of  the  animal  willfully 
turned  it  into  the  plaintiff's  land,^  or  unless  the  injury  is 
such  as  he  could  recover  upon,  if  the  entry  of  the  animal 
had  been  with  his  express  permission,  or  unless  the  animal 
was  one  of  a  species,  or  belonged  to  an  owner,  in  whose 
favor  the  obligation  to  fence  did  not  apply.  And  if  the 
outer  boundary  is  unfenced,  it  is  not  a  trespass  for  animals 
to  break  through  an  inner  fence  ;®  the  destruction  of  the 
inner  fence  being  an  injury  of  only  the  same  character  as 
the  destruction  of  herbage,  etc.,  for  which  it  is  well  settled 
that  no  action  will  lie  under  such  circumstances. 

§  664.  Partition  fences. — Where  a  partition  fence  exists, 
and  each  adjoining  owner  has  a  definite  portion  assigned 
to  his  charge,  he  cannot  recover  from  an  adjoining  owner 
for  the  breach  of  cattle  through  that  portion  of  the  fence,  if 
it  is  defective  ;  *  but  may  recover  for  their  breach  through  any 
other  place.     If  no  particular  portion  has  been  assigned  to 

C.  346  ;  Herold  v.  Meyers,   20  Iowa,  such  as  was  common  among  farmers, 

378;   Firth  V.  Bowling  Iron  Co.,  L.  and  was  usually  considered  safe,  the 

R.  3  C.  P.  D.  254.  question  whether  it  was  suflficient  to 

^  Cowles  V.  Balzer,  47  Barb.  562,  confine  a  vicious  young  stallion  was 

573;    Shepherd  v.   Hees,    12   Johns.  properly  submitted  to  the  jury  (Mc- 

433;  Page  V.  Olcott,  13  N.  H.  399;  Ilvaine  v.  Lautz,  100  Penn.  St.  586). 
Woodward  v.  Purdy,  20  Ala,  379.  *  Cowles  v.  Balzer,  47  Barb.  562, 

*  Broadwell  v.  Wilcox,  22  Iowa,  573  ;  Shepherd  ^/.  Hees,  12  Johns.  433; 

568.  Saxton  V.  Bacon,  31  Verm.  540;  Hol- 

3  Page  V.  Olcott,  13  N.  H.  399.    A  den  v.  Rutland,  &c.  R.  Co.,   30   Id. 

young  stallion  leaped  the  fence  of  a  297  ;   York  v.  Davis,   11   N.  H.  241 ; 

lot  in  which  he  was  put,  and  caused  Barrett  v.  Dolan,  [Iowa]  32  N.   W. 

an  injury  to  a  person  driving  on  the  Rep.   189.     See   Duffees  v.  Judd,  48 

highway.   Held,  aUhough  the  fence  was  Iowa,  258. 
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the  charge  of  any  of  the  adjoining  owners,  it  is  held  in  Maine 
and  Connecticut  that  none  of  them  can  recover  for  such 
breaches  of  cattle  ;^  while  in  New  Hampshire,  Massachu- 
setts, New  Jersey  and  Michigan,  it  is  held  that  any  of 
them  can:  their  neglect  to  procure  such  an  assignment 
being  deemed  equivalent  to  an  election  to  occupy  their  land 
under  the  rules  of  the  common  law.*  In  New  York,  one 
who  throws  down  his  part  of  the  division  fence  between 
himself  and  an  adjoining  owner,  is  remitted  to  his  common- 
law  duties,  and  must,  at  his  peril,  confine  his  cattle  within 
his  own  bounds.  If  they  stray  upon  the  adjoining  land, 
through  the  breach  thus  made,  he  is  liable  for  injuries  done 
by  them.® 

•  Gooch  V.  Stephenson,  13  Maine,      Coxe  v.  Robbins,  4  Halst.  384  ;  John- 
371;    Studwell    V.    Ritch,   14    Conn,      son  z'.  Wing,  3  Mich.  163. 

292.  '  HoUaday  v.    Marsh,    3   Wend. 

*  Tewksbury  z/.  Bucklin,  7  N.  H.      142;  Moore  v.  Levert,  24  Ala.  310; 
518;  Thayer  v.  Arnold,  4  Mete.  589;      Richardson  v.  Milbum,  11  Md.  340. 
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§  665.  Fire  accidentally  kindled  on  one's  own  land.— 
By  the  common  law  of  England,  one  who  negligently  set 
fire  to  any  thing  on  his  own  land,  was  liable  for  the 
destruction  of  the  property  of  another  person  to  which 
the  fire  extended,  without  any  further  fault  on  his  part.^ 
In  1707  an  act  was  passed  enacting  that  no  action 
should  be  maintained  "  against  any  person  in  whose  house 
or  chamber  any  fire  shall  accidentally  begin,"  and  this  pro- 
vision was  extended,  by  an  act  passed  in  1774*  to  fires 
accidentally  originating  in  a  stable,  barn,  or  other  out- 
building.*    These   English   statutes,   enacted   before  the 


■1  Beaulieu  v.  Finglam,  Year  Book, 
2  H.  4,  f.  18,  pi.  6,  translated  in  22  N. 
Y.  366. 

*  6  Anne,  c.  31,  §  67;  14  Geo.  Ill, 
c.  78,  §  86.  See  Tubervil  v.  Stamp 
(1  Salk.  13),  where  the  plaintiff  recov- 
ered, and  the  court  said:  "For  the 
fire  in  his  field  is  his  fire  as  well  as 
that  in  his  house:  he  made  it,  and 
must  see  it  does  no  harm,  and  answer 


the  damage  if  it  does."  And  as  to 
the  different  liability  of  lessee  at  will 
and  lessee  for  years,  see  Pantam  v. 
Isham,  I  Salk.  19.  These  two  stat- 
utes are  quoted  and  commented  upon 
in  Reed  v.  Penn.  R.  Co.,  44  N.  J.  Law, 
280;  Penn.  Co.  v.  Whitlock,  99 
Ind.  16;  Lansing  v.  Stone,  37  Barb. 
15.  In  Reed  v.  Penn.  R.  Co.,  Reed,  J., 
says  :     "  The  act   of   Anne   was  in- 
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separation  of  the  American  colonies,  and,  therefore,  in- 
corporated into  our  common  law,  were  formerly  held  to 
have  relieved  the  owner  of  real  property  from  liability  for 
the  spread  of  a  fire  beginning  accidentally  thereon,  even 
though  he  was  negligent  in  allowing  it  to  begin.^  But 
these  statutes  are  now  construed  as  referring  only  to  pure 
accidents,  free  from  any  culpable  negligence.^  It  seems  to 
have  been  assumed  by  Parliament,  in  enacting  these  stat- 
utes, that  the  owner  of  land  was  bound  at  all  hazards  to 
prevent  the  escape  of  fire  from  his  premises.  The  general 
rule  in  this  country  is  that,  where  an  accidental  fire  starts 
upon  one's  premises,  he  is  not  liable  for  the  damage  there- 
by caused  to  his  neighbor,  unless  it  started  through  his 
negligence,  or  he  failed  to  use  ordinary  care  and  skill  in 
extinguishing  it.* 


corporated  in  the  compilation  made 
by  Judge  Paterson,  and  appears  as 
the  last  section  in  the  statute  for  the 
prevention  of  waste  (Rev.  p.  1236,  38). 
The  act  of  Geo.  Ill  was  never  re-en- 
acted in  this  state;  and,  in  view  of 
the  fact  of  its  omission  from  the  com- 
pilation of  statutes  just  alluded  to,  it 
never  became  part  of  the  law  of  this 
state." 

>  Lansing  v.  Stone,  37  Barb.  15; 
Bl.  Com.  431. 

2  Webb  V.  Rome,  &c.  R.  Co.,  49 
N.  Y.  420;  Spauldingw.  Chicago,  &c. 
R.  Co.,  30  Wise.  1 10.  In  Vaughan  v. 
Menlove  (3  Bing.  N.  C.  468 ;  4  Scott, 
244),  defendant  was  held  liable  for  the 
consequences  of  the  spontaneous  com- 
bustion of  his  hay ;  he  having  stacked 
it  close  to  plaintiff's  cottages,  and 
having  been  warned  of  its  liability  to 
take  fire,  and  advised  to  take  the  rick 
down,  to  which  he  replied  that  "he 
would  chance  it."  And  though  Lord 
Lyndhurst,  in  Canterbury  v.  Attorney- 
General  (i  Phillips,  306),  questioned 
the  authority  of  this  decision,  on  the 


ground  that  the  statutes  of  Anne  and 
George  III  were  not  referred  to,  its 
doctrine  has  been  reaffirmed  by  the 
Queen's  Bench,  which  held  that  the 
statutes  applied  only  to  fires  purely 
accidental  (Filliter  v.  Phippard,  1 1  Q. 
B.  347).  The  case  there  presented  to 
the  court  for  decision,  however,  was 
not  one  of  accidental  fire  in  any  sense, 
but  of  a  fire  purposely  lighted  by  the 
defendant,  though  spreading  by  acci- 
dent beyond  his  land.  See  also  Barn- 
ard V.  Poor,  21  Pick.  378;  Maujl  v. 
Wilson,  2  Harringt.  443. 

3  In  Reed  v.  Penn.  R.  Co.  (44  N. 
J.  Lawj  280),  defendant's  servants 
left  in  a  room  where  oil  was  stored  a 
stove  rapidly  growing  red-hot,  upon 
which  was  a  can  of  oil,  and  around 
which  was  scattered  inflammable 
waste.  Held,  that  a  verdict  of  negli- 
gence was  warranted.  Where  defend- 
ant, having  let  a  house  to  plaintiff,  re- 
serving the  privilege  of  using  one  room, 
entered  that  room  in  the  day  -  time 
with  a  lighted  candle,  in  the  absence 
of  plaintiff  and  his  family,  and  it  was 
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§  666.  Liability  for  spread  of  fire.— A  question  of  the 
liability  of  one  who  negligently  kindles  a  fire  upon  his 
own  land,  for  those  unforeseen  and  extraordinary  conse- 
quences of  such  fires,  which  do  sometimes  occur,  is  one  of 
considerable  difficulty,  and  which  furnishes  the  severest  test 
of  the  doctrine  of  proximate  cause.  Whole  towns  and 
cities,  notably  in  the  case  of  Chicago  in  1871,  have  been 
destroyed  by  fires  which  began  through  the  negligence  of 
some  one  person.  Was  that  person  legally  liable  for  the 
destruction  of  the  hundreds  or  thousands  of  houses  which 
were  burned  through  the  extension  of  the  fire  which  he 
negligently  started  ?  If  any  independent,  intelligent  cause 
intervened  between  the  original  act  of  negligence  and  the 
burning  of  any  particular  piece  of  property,  the  person 
originally  negligent  would  not,  it  is  conceded,  be  liable 
for  that  disaster.  Thus,  if  one  by  negligence  set  fire  to 
his  own  house,  and  thus  to  his  neighbor's  house,  divided 
from  his  only  by  a  wall,  all  agree  that  he  would  be  liable 
for  the  damage  done  to  his  neighbor.  But  if  some  boy,  in 
a  spirit  of  mischief,  should  seize  a  burning  brand  from  the 
neighbor's  house,  and  throw  it  into  the  next  house,  thus 
setting  fire  to  that  also,  all  agree  that  the  person  originally 
negligent  would  not  be  liable  for  the  destruction  of  the 
third  house  thereby  ensuing.^  If,  however,  a  high  wind 
should  arise,  which  unexpectedly  carried  brands  from  the 

not  clear  from  the  evidence  whether  three  weeks,   at   the   end   of  which 

the  house  took  fire  from  the  candle  or  plaintiff's  warehouse  caught  fire  and 

from  a  fire  made  by  plaintiff  before  he  was  destroyed.    Defendant  used  some 

left  the'  house  in  the  morning.  Held,  means  to  extinguish  the  fire  and  had 

that  a  judgment  for  plaintiff  could  not  apparently  succeeded,  the  evening  be- 

be  sustained  in  the  absence  of  evi-  fore  plaintiff's  warehouse  caught  fire, 

dence  that  defendant  was  negligent  in  Held,  that  defendant  was  only  bound 

his  use   of   the  candle  (Lansing  v.  to  use  ordinary  care  and  skill,  and 

Stone,  37  Barb.  15).  proper  means  to  extingfuish  the  fire; 

^  Defendant    lawfully    piled    coal  and  a  verdict  for  defendant  was  sus- 

about  six  feet  high  against  the  wall  of  tained  (McCuUy  v.  Clarke,  40  Penn. 

plaintiff's  warehouse;    the  coal  took  St.  399). 
fire  and  burned  constantly  for  about 
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second  house  across  a  street  loo  feet  wide,  setting  fire  to  a 
row  of  houses  there,  and  brands  from  these  houses  should 
in  turn  be  carried  by  the  wind,  as  they  frequently  were 
during  the  great  fire  at  Chicago,  to  a  distance  of  more 
than  a  quarter  of  a  mile,  setting  fire  to  houses  thus  remote 
from  the  spot  where  the  fire  started,  should  a  person  re- 
sponsible for  the  origin  of  the  fire  be  responsible  for  all 
these  remote  and  unexpected  consequences  ?  The  courts 
of  last  resort  in  New  York  and  Pennsylvania  have  held 
that  one  who  by  negligence  kindled  a  fire  which  destrdyed 
his  own  house,  and  which,  by  force  of  an  unusually  strong 
wind,  spread  through  the  air  to  houses  at  a  considerable 
distance,  which  would  not  under  ordinary  circumstances 
be  reached  by  such  a  fire,  was  not  liable  for  the  damage 
thus  done.^     But  these  decisions,  which  have  been  ques- 


1  Ryan  v.  N.  Y.  Central  R.  Co.,  35 
N.  Y.  210;  Pennsylvania  R.  Co.  v. 
Kerr,  62  Penn.  St.  353.  These  de- 
cisions are  confined  closely  to  their 
own  facts,  in  the  states  where  they 
were  rendered.  Thus,  where,  through 
the  negligence  of  one  for  whom  the 
company  was  responsible,  an  oil  car 
ran  down  an  incline  and  came  into 
collision  with  a  locomotive,  and  so 
set  fire  to  cars  attached  to  it,  and  to 
plaintiff's  house,  in  front  of  which 
the  cars  stood,  the  company  was 
held  liable  (Oil  Creek,  &c.  R.  Co.  v. 
Keighron,  74  Penn.  St.  316).  The 
Kerr  case  is  also  distinguished  in  such 
la  manner  in  Pennsylvania  R.  Co.  v. 
|Hope  (80  Penn.  St.  373)  as  to  some- 
what weaken  its  force  as  a  precedent ; 
and  yet  there  is  no  doubt  that  it  is 
still  followed  (see  Hoag  v.  Lake 
Shore,  &c.  R.  Co.,  85  Penn.  St.  293; 
Lehigh  Val.  R.  Co.  v.  McKeen,  90 
Id.  122).  As  to  the  Ryan  case,  see 
Pollett  V.  Long,  56  N.  Y.  200;  Reiper 
V.  Nichols,  31  Hun,  491,  and  ante, 
§  30.     Where,  by  negligence  of  the 


defendant,  sparks  from  the  station- 
house  stove  set  fire  to  the  station- 
house,  and  thence  by  the  force  of  the 
wind  set  fire  to  plaintiff's  hotel,  which 
stood  at  a  short  distance  from  the 
station,  the  defendant's  demurrer  was 
sustained  on  appeal,  because  the  com- 
plaint did  not  charge,  "  either  in  direct 
terms  or  in  equivalent  words  that  the 
destruction  of  the  hotel  building  was 
the  natural  as  well  as  the  immediate 
and  proximate  consequence  of  the 
burning  of  the  station-house.  On  the 
contrary,  the  fair  inference  from  the 
averments  in  both  paragraphs  was 
that,  if  the  wind  had  not  intervened 
as  a  new  and  independent  agency,  the 
fire  would  not  have  extended  to  and 
consumed  the  hotel  building."  The 
court  remarked  also  that  the  case 
stood  on  a  better  footing  than  most  of 
the  railroad  cases,  in  that  the  fire 
originated  in  an  oflSce  store,  used  for 
heating  purposes,  and  not  in  any  de- 
fect or  mismanagement  of  railroad 
machinery  (Pennsylvania  Co.  v.  Whit- 
lock,  99  Ind.  i6). 
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tioned,  even  in  those  states,  are  certainly  not  recognized 
as  law  anywhere  else.  The  contrary  rule  is  asserted  by 
the  Supreme  Court  of  the  United  States/  by  the  English 
courts,"  and  by  the  courts  of  last  resort  in  Massachusetts,^ 
New  Jersey,*  Ohio,^  Indiana,^  Illinois, '^  Wisconsin,^  Michi- 


>  Milwaukee,  &c.  R.  Co.  v.  Kel- 
logg, 94  U.  S.  469;  affirming  s.  C,  S 
Dill.  537  [fire  communicated  by  a 
gale  of  wind  to  plaintiff's  saw-mill, 
538  feet  distant  from  defendant's 
burning  elevator] ;  Crandall  v.  Good- 
rich Transp.  Co.,  16  Fed.  Rep.  75; 
Missouri  Pac.  R.  Co.  v.  Texas  &  Pac. 
R.  Co.,  31  Id.  526.  Compare  Insur- 
ance Co.  V.  Tweed,  7  Wall.  44. 

2  Smith  V.  Southwestern  R.  Co., 
L.  R.  6  C.  P.  14;  see  Rylands  v. 
Fletcher,  L.  R.  3  H.  L.  330.  See 
Wharton,  Negl.  §§  20,  21. 

'  Higgins  V.  Dewey,  107  Mass. 
494;  Hart  V.  Western  R.  Co.,  13 
Mete.  99  [locomotive  sparks  set  fire  to 
carpenter  shop  close  to  track:  fire 
thence  carried  across  street  60  feet 
wide  to  plaintiff's  house ;  company  li- 
able]. 

*  Delaware,  &c.  R.  Co.  v.  Salmon, 
39  N.  J.  Law,  300 ;  Kuhn  v.  Jewett,  32 
N.  J.  Eq.  647  [oil  tanks  burst  and  the 
oil  took  fire  and  ran  down  the  em- 
bankment into  a  river,  and  thence 
to  petitioner's  buildings;  defendant 
liable]. 

5  Adams  v.  Young,  44  Ohio  St.  80 
[fire  communicated  from  a  burning 
building  to  another  building  200  feet 
distant]. 

"  The  Ryan  and  Kerr  cases  are 
declared  by  the  Indiana  courts  to  be 
"in  conflict  with  the  overwhelming 
weight  of  authority,  and  cannot  be 
deemed  true  interpretations  of  the 
law"  (Billman  v.  Indianapolis,  &c.  R. 
Co.,    76    Ind.    166,    172).     Compare 


Pennsylvania  Co.  v.  Whitlock,  99  Ind. 
16. 

'  III.  Central  R.  Co.  v.  McClelland, 
42  111.  355,  360;  Fent  v.  Toledo,  &c. 
R.  Co.,  59  111.  349  [sparks  from  loco- 
motive set  fire  to  two  buildings  and  a 
lumber  yard ;  fire  was,  by  wind,  com- 
municated to  plaintiff's  building,  200 
feet  distant].  Where  an  engine  set  fire 
to  the  company's  depot,  and  thence  to 
plaintiff's  hotel,  it  was  held  that  to 
make  the  company  liable  it  was  not 
necessary  that  the  burning  of  the  ho- 
tel should  be  so  certain  as  to  result 
from  the  burning  of  the  depot  that  a 
reasonable  person  could  have  foreseen 
that  the  hotel  would  bum.  It  was 
enough  if  it  were  a  consequence  so 
natural  and  direct  that  a  reasonable 
person  might  and  naturally  would 
see  that  it  was  liable  to  result  from 
the  burning  of  the  depot  (Chicago, 
&c.  R.  Co.  V.  Pennell,  no  111.  435). 
But  where  a  warehouse  standing  near 
the  track  was  set  on  fire  by  sparks 
escaping  from  defendant's  locomotive, 
and  a  strong  wind,  blowing  towards 
plaintiff's  stable,  which  was  loi  rods 
from  the  warehouse,  with  no  com- 
bustible material  intervening,  carried 
brands  from  the  warehouse  to  the 
stable,  it  was  held  that  the  burning  of 
the  stable  was  not  the  natural  and 
proximate  consequence  of  the  burn- 
ing of  the  warehouse  and  that  the  de- 
fendant was  not  liable  (Toledo,  &c. 
R.  Co.  V.  Muthersbaugh,  71  111.  572). 

8  Atkinson  v.  Goodrich  Tr.  Co., 
60  Wise.  141. 
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gan,^  California,'^  Minnesota®  and  Iowa.*  And  in  New  York 
the  original  decision  has  been  so  limited,  and  its  principle 
so  undermined,  that  it  is  of  very  doubtful  authority.^     All 
the  courts  seem  disposed  to  put  some  limit  to  the  liabil- 
ity of  a  negligent  person  under  such  circumstances ;  but 
they  go  no  further  in  this  direction  than  to  hold  that  he  is 
liable   only   for   such   extension    of   the   fire   negligently 
kindled  by  him  as  a  prudent  person  would  have  regarded  as 
reasonably  possible,  under  the  state  of  wind  and  weather 
existing  at  the  time  of  the  fire.     Thus,  where  the  defend- 
ants  negligently  set  fire  to  their  own  elevator,  125  feet 
high,  and  a  gale  then  blowing  carried  the  flames  538  feet 
in  one  direction,  and  380  feet  in  another,  the  defendants 
were  held  liable  for  all  the  consequences.*     So  where  de- 
fendant  negligently   allowed   sparks  to  escape  from  his 
chimney,  about  82  feet  high,  he  was  held  liable   for   the 
destruction  of  a  building  200  feet  distant,  and  for  a  series 
of  other  buildings  separated  only  by  a  few  feet  from  each 
other.''    And  so  where  defendant  set  fire  to  a  building, 
which  in  turn  communicated  the  fire  to  another  building, 
distant  3,500  feet,  the  defendant  was  held  liable  for  both.^ 
One  by  whom  a  fire  is  negligently  started,   which   runs 
along  a  line  of  connected  materials,  such  as  dry  grass  or 
forest  trees,  is  held  liable  by  all  the  courts  for  the  whole 
damage   resulting  therefrom,  however   distant.^     Expert 

'  Hoyt  w.  Jeffers,  30  Mich.  181.  200;   Lowery  v.  Manhattan  R.  Co., 

2  Henry  v.    Southern   Pacific   R.  99  Id.  1 58 ;  Seeley  v.  N.  Y.  Central  R. 

Co.,  50  Cal.  183.     See  Flynn  v.  St.  Co.,  102  Id.  719. 

San  Francisco,  &c.  R.  Co.,  40  Id.  14.  «  Milwaukee,  &c.  R.  Co.  v.  Kel- 

s  Sibley  v.  Northern  Pac.  R.  Co.,  logg,  94  U.  S.  469. 

32  Minn.  526.  '  Fent  v.  Toledo,  &c.  R.  Co.,  59 

i  Small  V.  Chicago,  &c.  R.  Co.,  111.  349,  and  cases  supra. 

55  Iowa,  582  [locomotive  sparks  set  «  Atkinson  v.  Goodrich  Tr.  Co., 

fire  to  an  elevator  20  feet  from  the  60  Wise.  141. 

track ;  fire  spread  to  plaintiff's  elevator,  "  Webb  v.  Rome,  &c.  R.  Co.,  49 

-  70  feet  distant].  N.  Y.  420;   Annapolis,   &c.   R.   Co. 

5  See  Webb  v.  Rome,  &c.  R.  Co.,  v.    Gantt,  39  Md.  115;  Philadelphia, 

49  N.  Y.  420;  Pollett  V.  Long,  56  Id.  &c.  R.  Co.  v.  Constable,  39  Id.  149; 
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evidence  on  the  probability  of  fire  extending  in  any  par- 
ticular case  is  almost  always  inadmissible.^ 


Kellogg  V.  Chicago,  &c.  R.  Co., 
26  Wise.  223;  Louisville,  &c.  R. 
Co.  V.  Krinning,  87  Ind.  351 ;  Indi- 
ana, &c.  R.  Co.  V.  Overman,  no 
Ind.  538;  Krippner  v.  Biebl,  28 
Minn.  139;  Pennsylvania  R.  Co.  v. 
Hope,  80  Penn.  St.  373  [fire  spread 
over  two  fields,  and  burned  another 
fence  and  plaintiff's  standing  timber, 
600  feet  distant  from  where  the  fire 
started] ;  Lehigh  Valley  R.  Co.  v. 
McKeen,  90  Penn.  St.  122  [sparks 
were  thrown  from  a  locomotive  to 
land  adjoining  plaintiff's,  about  300 
feet  from  plaintiff's  lumber  pile;  the 
sparks  set  fire  to  leaves,  logs,  etc.,  and 
in  about  "two  hours  time  the  fire 
reached  and  burned  the  lumber  pile] ; 
Clemens  v.  Hannibal,  &c.  R.  Co.,  53 
Mo.  366  [fire  spread  40  or  50  yards 
across  an  intervening  strip  of  ground, 
covered  with  dry  grass,  and  burned 
plaintiff's  barn].  Sparks  escaping 
from  a  locomotive  set  fire  to  the 
prairie  adjoining  the  company's  right 
of  way,  where  the  grass  was  rank  and 
dry;  the  wind  being  high,  it  extended 
about  three  miles  before  night,  and 
continued  to  burn  slowly  during  the 
night.  The  following  morning  the 
wind  rose  again,  and  blew  with  great 
violence,  carrying  the  fire  some  five 
miles  further,  to  the  plaintiff's  farm, 
where  it  swept  over  a  fire  line  of  six- 
teen feet  of  plowed  ground,  and  de- 
stroyed plaintiff's  property.  Held, 
that  as  the  rise  of  the  wind  was  a 
thing  which  a  prudent  man  might 
reasonably  have  anticipated,  it  could 
not  be  regarded  as  the  intervention  of 
a  new  agency,  so  as  to  relieve  the 
company  from  the  consequences  of  its 
negligence;  and,  as  the  fire  was,  in 
fact,  one  continuous  conflagration, 
notwithstanding  the  lapse  of  time  and 


the  great  distance  over  which  it  trav- 
eled before  reaching  plaintiff's  prop- 
erty, a  judgment  for  plaintiff  was  af- 
firmed (Poeppers  v.  Missouri,  &c.  R. 
Co.,  67  Mo.  715).  To  the  same  effect, 
Burlington,  &c.  R.  Co.  v.  W^estover,  4 
Neb.  268  [fire  ignited  by  locomotive 
sparks  spread  until  it  reached  plaint- 
iff's farm,  nearly  a  mile  from  the 
track,  and  destroyed  some  timber]; 
Coates  V.  Missouri,  &c.  R.  Co.,  61 
Mo.  38  [locomotive  sparks  set  fire  to 
dead  grass  near  track,  thence  com- 
municated to  plaintiff's  house,  100 
feet  from  the  track];  Atchison,  &c. 
R.  Co.  V.  Bales,  16  Kans.  252;  Gulf, 
&c.  R.  V.  Witte,  [Texas]  4  S.  W, 
Rep.  490. 

^  In  Milwaukee,  &c.  R.  Co.  v. 
Kellogg  (94  U.  S.  469)  it  was  held  no 
error  to  refuse  to  allow  insurance  ex- 
perts to  testify  for  defendant  that, 
owing  to  the  distance  of  plaintiff's 
mill,  the  fire  started  by  defendant 
would  not  be  considered  as  an  ex- 
posure of  the  mill.  On  this  point, 
Strong,  J.,  said:  "The  subject  of 
proposed  inquiry  was  a  matter  of 
common  observation  upon  which  the 
low  or  uneducated  mind  is  capable  of 
forming  a  judgment.  In  regard  to 
such  matters,  experts  are  not  per- 
mitted to  state  their  conclusions."  To 
the  same  effect  are  Higgins  v.  Dewey 
(107  Mass.  494),  and  Fraser  v.  Tup- 
per  (29  Verm.  409) ;  and  see  Ferguson 
V.  Hubbell  (97  N.  Y.  507).  The  court 
took  a  different  view  and  admitted  ex- 
pert testimony  in  Krippner  v.  Biebl 
(28  Minn.  139),  where  a  witness  who 
had  actual  knowledge  of  such  con- 
ditions was  allowed  to  testify  how  far 
a  fire  in  stubble  land  would  be  liable 
to  "  jump  "  a  fire-break  under  certain 
conditions  of  wind  and  vegetation. 
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§  667.  Proximate  cause  of  injury  from  spread  of  fire.— 
If  some  intervening,  independent,  and  responsible  human 
cause  extended  a  fire  beyond  its  natural  consequences,  the 
person  originally  in  fault  is  not  liable  for  such  results.^ 
Thus,  if  another  person  should  wantonly  cause  a  fire  to 
spread  beyond  the  limits  which  it  would  naturally  have 
reached,  or  if,  by  the  use  of  ordinary  diligence,  the  person 
whose  building  first  caught  fire  from  that  of  the  defendant 
could  certainly  hav.e  extinguished  the  flames  on  his  own 
land,  but  omitted  to  do  so ;  or  if,  having  attempted  to  ex- 
tinguish the  flames,  and  supposing  he  had  succeeded,  he 
negligently  left  them  to  revive,  and  they  spread  to  other 
land,^  the  defendant  would  not  be  liable  for  the  final  dam- 
age. But  the  mere  co-operation  of  a  third  person  with 
the  defendant,  in  the  act  of  negligence,  is  no  excuse  for 
him,^  Thus,  if  A.  negligently  sets  fire  to  the  premises  of 
B.,  and  B.,  for  his  own  purposes,  induces  A.  to  abstain 
from  extinguishing  the  fire,  which  then  extends  to  the 
premises  of  C,  A.  is  liable  to  C.  for  the  damage  ensuing;* 

^  See  cases  cited  under  §§  32-38,  plaintiff,  about  60  feet  from  the  point 

ante.  where  the  fire  was  first  set,  it  was 

2  In  Doggett  V.  Richmond,  &c.  R.  held  that  the  negligence   of   N.,   in 

Co.  (78  N.  C.  305),  a  fire  negligently  leaving  combustible  matter  exposed 

kindled  by  a  locomotive,  after  being  to  fire  from  the  railroad,  was  not  an 

extinguished,  in  the  judgment  of  those  intervening  cause  interrupting  the  le- 

contending  with  it,  broke  out  afresh  gal  relation  of  cause  and  effect  as  be- 

and  consumed  plaintiff's  fence,  about  tween  the  negligence  of  the  railroad 

three-fourths  of  a  mile  distant  from  company  and  the  burning  of  plaintiff's 

the  track.     Held,  that  the  injury  was  property,  but  rather  that  N.'s  neg- 

too  remote  to  entitle  plaintiff  to  re-  ligence  was  concurrent  with  that  of 

cover.  the  company,  and  that  either  of  them 

'  In  Atkinson  v.  Goodrich  Tr.  Co.  was  answerable  for  the  consequences 

(60  Wise.  141)  it  was  held  to  be  no  (Johnson  v.  Chicago,  &c.  R.  Co.,  31 

defense  that  the  planing  mill,  where  Minn.  57). 

the  fire  started,  would  not  have  caught  *  A  fire  caught  from  the  sparks  of 

fire  but  for  the  negligence  of  its  own-  a  locomotive  upon  the  land  of  D. ; 

er  in  allowing  shavings  to  accumulate  the  trackmen  were  putting  out  the 

on  the  dock  near  it.    So,  where  fire  fire,   which    they   could    easily   have 

was  first  set  by  a  locomotive  to  prop-  done,  when  D.  requested  them  to  let 

erty  of  one  N.,  thence  to  a  neighbor-  it  burn,  so  as  to  burn  up  the  bogs,  and 

ing  barn  and  thence  to  the  property  of  they  did  so ;  the  fire  then   spread  to 
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though  it  would  doubtlessly  be  held  otherwise,  if  B.,  hav- 
ing a  right  to  prohibit  A.  from  entering  B.'s  land  to  extin- 
guish the  fire,  had  actually  done  so. 

§  668.  Fire  purposely  kindled.— One  who  purposely 
kindles  a  fire  upon  his  own  premises  must  certainly  use 
ordinary  care  to  confine  it  within  his  own  premises,  and  so 
to  avoid  injury  thereby  to  the  property  of  another.^  And 
it  seems  that  by  the  common  law  every  man  was  abso- 
lutely bound  to  keep  fire,  intentionally  originated  by  him, 
within  the  limits  of  his  own  land,  and  was  liable  for  any 
injury  done  by  its  escape,  though  he  were  entirely  free 
from  negligence.*  But  this  rule  is  certainly  not  law  in  any 
part  of  the  United  States.®  In  any  case  in  which  one 
makes  a  fire  on  his  own  land,  for  a  lawful  purpose,  and  the 
fire  spreads  upon  other  land,  the  person  complaining 
thereof  must  affirmatively  prove  negligence,  of  which  the 
fire  itself  is  no  evidence.*  In  Indiana,  he  must  allege 
negligence  in  permitting  the  fire  to  spread^  as  well  as  in 

and    damaged    plaintiff's    property,  guished,  and  it  set  fire  to  the  stubble 

Held,  that  the  company  was  liable ;  or  rubbish.     He  left  it,  supposing  he 

that  plaintiff   yvas  not  bound  by  any  had  extinguished  it,  but  it  burned  on 

arrangement,  to  which  he  did  not  as-  for  four  or  five  days,  and  then  spread 

sent,  between  the  company's  agents  to  and  burned  plaintiff's  barn.     The 

and  D.,  and  that  the  request  of  D.  defendant  was  held  to  be  hable,  even 

was  not  the  intervention  of  an  inde-  in  the  absence  of  negligence,  on  the 

pendent  power  operating  to  produce  principle   established    in    Fletcher  v. 

the  result  (Simmonds  v.  N.  Y.  &  New  Rylands  and  Jones  v.  Festiniog  R. 

England  R.  Co.,  52  Conn.  264).  Co.  (Furlong  v.  Carroll,  7  Ont.  App. 

1  Filliter   v.    Phippard,   11   Q.   B.  145). 

347  •    Hewey  v.   Nourse,    54  Maine,  s  Ryan  v.  N.  Y.  Central  R.  Co.,  35 

256.     See  Scott  v.   Hale,   16   Maine,  N.Y.  210;  Losee  w.  Buchanan,  51  N. 

326.  Y.  476.    It  is  error  to  instruct  the  jury 

2  Beaulieu  v.  Finglam,  2  H.  4,  f.  that  the  law  requires  "  the  utmost 
18,  pi.  6;  to  same  effect,  Fletcher  v.  care  and  diligence"  to  prevent  the 
Rylands,  L.  R.  I  Exch.  265 ;  3  H.  L.  escape  of  sparks  from  the.  smoke- 
330;  Jones  V.  Festiniog  R.  Co.,  L.  R.  stack  of  a  steam-tug  (Read  v.  Morse, 
3  Q.  B.  733.      Defendant,   while  har-  34  Wise.  315). 

vesting  in  his  own  field,  lit  his  pipe  *  Tourtellot  v.  Rosebrook,  1 1  Mete, 

with  a  match  and  threw  the  match  460;  Bachelder  z/.  Heagan,  18  Maine, 
upon   the  ground,  thinking  it   extin-      32. 
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starting  \t}  The  Maine  statute,  which  requires  one  who 
kindles  a  fire  on  his  own  land  to  do  so  at  a  "suitable 
time,"  and  in  a  "prudent  manner,"  is  merely  an  affirmance 
of  the  common  law  in  that  state,  and  does  not  shift  the 
burden  of  proof  upon  the  defendant.^  It  would,  unques- 
tionably, be  negligence  to  set  fire  to  a  building  immediate- 
ly adjoining  the  house  of  another  person,  or  to  start  a  fire 
in  any  place  which  a  person  of  ordinary  capacity  could  see 
was  in  dangerous  proximity  to  another's  property.  One 
who  uses  a  steam-engine  on  his  own  land  ought  to  use 
the  ordinary  means  for  confining  sparks,  especially  if  he 
burns  wood.  The  want  of  such  precautions  is  certainly 
strong  evidence  of  negligence;  and  if,  for  want  of  such 
precautions,  the  sparks  set  fire  to  a  neighbor's  prop- 
erty, the  person  using  the  engine  is  liable  for  the  dam- 
age done.^ 

§  669.  Fire  kindled  to  clear  land.— The  owner  or  occu- 
pant of  land  has  a  right  to  burn  the  fallow  and  wood 
thereon,  in  accordance  with  the  custom  of  the  country,  for 
the  purpose  of  bringing  the  land  into  cultivation,  and  is 
not  liable  for  injuries  caused  to  his  neighbors  thereby, 
without  proof  of  some  other  act  or  default,  or  some  other 
circumstance  making  the  act  itself  negligent*     He  must, 

1  Pittsburgh,  &c.  R.  Co.  v.  Culver,  Calkins  v.  Barger,  44  Barb.  424; 
60  Ind.  469.  Stuart  w.  Hawley,  22  Id.  619;  Clark 

2  Sturgis  V.  Robbins,  62  Maine,  v.  Foot,  8  Johns.  421 ;  Fahn  v.  Reich- 
289.  art,  8  Wise.  255;  Hanlon  v.  Ingram, 

3  Teair  V.  Barton,  40  Barb.  137.  3  Iowa,  81 ;  Averitt  v.  Murrell,  4  Jones 
Where  defendant's  steam  saw -mill  Law,  323;  Miller  z/.  Martin,  16  Mo. 
was  situate  in  a  small  town,  and  sur-  508 ;  DeFrance  v.  Spencer,  2  Greene 
rounded  with  wooden  buildings,  and  [Iowa],  462.  In  almost  all  of  these 
its  chimney  had  no  arrester,  netting  or  cases,  the  defendant  set  fire  to  wood 
valve  to  prevent  the  escape  of  sparks,  or  stubble  upon  his  land,  in  a  dry 
and  the  sparks  set  fire  to  a  hotel  230  season,  and  the  wind  blew  it  over  to 
feet  distant,  a  verdict  for  plaintiff  was  the  plaintiff 's  premises.  This  was 
sustained  (Hoyt  v.  Jeffers,  30  Mich.  held  not  sufficient  to  establish  negli- 
181).  gence. 

*  Hays    V.  Miller,    6    Hun,    320; 
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however,  in  doing  so,  use  ordinary  care  to  avoid  spreading 
the  fire  upon  the  land  of  others  ;^  and  it  is  at  least  an  open 
question,  in  some  states,  whether  he  is  not  bound  to  prove 
affirmatively  that  he  took  such  care  ;^  though  it  is  generally 
held  that  the  burden  of  proof  in  this  respect  rests  upon 
the  plaintiff.*  The  mere  fact  that  the  person  thus  making 
a  fire  did  not  keep  a  constant  watch  over  it,  does  not  tend 
to  prove  negligence.*     Though  it  would  be  gross  negli- 


^  Hanlon  v.  Ingram,  I  Iowa,  108 ; 
Dewey  v.  Leonard,  14  Minn.  153. 
In  Garrett  v.  Freeman  (5  Jones  Law, 
78),  it  appeared  that  logs  were  piled 
within  five  yards  of  the  fence,  with 
much  combustible  matter  around,  and 
a  dead  pine-tree  between  the  logs  and 
the  fence ;  that  the  weather  was  very 
dry,  and  a  wind  arising,  the  pine-tree 
caught  fire,  and  fell  across  the  fence, 
setting  fire  to  the  plaintiff's  property. 
The  judge  charged  that  if  there  was 
no  wind  when  the  fire  was  started, 
the  defendant  was  not  negligent. 
Held,  error.  Defendant  set  a  fire  in 
his  grain  stubble  on  October  3d,  after 
plowing  around  the  field  to  prevent 
the  spreading  of  the  fire;  the  fire 
jumped  the  plowing, ,  or  fire  break, 
and  spread  over  the  prairie ;  the  de- 
fendant attempted  to  extinguish  it  the 
same  day,  but  the  evidence  tended  to 
show  that  it  was  not  fully  put  out  and 
continued  to  burn,  smouldering  in  the 
soil  of  a  slough,  until  the  5th ;  when, 
without  other  intervening  cause  than 
an  ordinary  change  in  the  direction 
and  force  of  the  wind,  it  burned 
afresh  and  running  upon  plaintiff's 
land,  two  miles  from  where  it  had 
been  set,  destroyed  his  property. 
Held  that,  if  the  defendant  was 
chargeable  with  negligence  in  the 
setting  and  care  of  the  fire,  the  fact 
that  it  was  so  long  stayed  in  its  pro- 
gress in  the  slough,  in  a  latent  condi- 
tion, did  not,  as  matter  of   law,  ex- 


cuse defendant  from  liability  for  the 
subsequent  injury,  though  he  might 
not  have  had  reason  to  anticipate  that 
the  fire  would  revive  after  so  smoulder- 
ing. Judgment  for  plaintiff  aflSrmed 
(Krippner^'.  Biebl,  28  Minn.  139). 

2  In  Tubervil  v.  Stamp  (i  Salk. 
13),  it  was  held  that  the  burden  of 
proof  lay  upon  the  defendant  to  show 
that  he  had  not  been  negligent  in  his 
care  of  the  fire  lit  by  him.     See  poit, 

§675. 

"  Tourtellot  v.  Rosebrook,  11 
Mete.  460;  Higgins  v.  Dewey,  107 
Mass.  494;  Bachelder  w.  Heagan,  18 
Maine,  32;  Catron  v.  Nichols,  81  Mo. 
80. 

"  In  Calkins  v.  Barger  (44  Barb. 
424),  defendant  set  fire  to  some  log- 
heaps  on  his  land,  which  were  old  and 
damp,  and  about  a  third  of  a  mile 
from  the  plaintiff's  barn.  The  land 
where  the  fire  was  set  was  damp,  near 
a  swamp,  and  had  been  burned  the 
year  previous,  and  it  had  not  rained 
for  two  or  three  weeks.  Defendant 
left  home  that  morning,  an'd  returned 
about  two  in  the  afternoon.  While 
he  was  absent,  the  wind  rose,  and  it 
blew  a  gale.  The  fire  blew  over  some 
distance  to  defendant's  barn,  which 
took  fire  and  was  consumed.  Held, 
that  if  defendant  had  no  reason  to 
apprehend  any  sudden  change  in  the 
weather  and  the  rising  of  the  wind 
when  he  left  home,  he  should  not  be 
held  responsible  for  it ;  certainly  not, 
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gence  to  set  fire  to  one's  own  wood,  while  combustible 
property  of  another  person  was  lawfully  on  the  premises, 
without  giving  the  latter  an  opportunity  to  remove  it,* 
yet  if,  after  being  distinctly  warned  of  what  is  about  to 
happen,  he  does  not  within  a  reasonable  time  remove  his 
property  (unless,  of  course,  he  has  a  right  to  keep  it  there 
against  the  land-owner's  will),  the  land-owner  may  set  his 
own  wood  on  fire,  without  being  liable  for  any  consequent 
injury  to  the  other's  property.^ 

§  670.  Firing  other  land. — One  who,  either  wrongfully 
or  by  want  of  ordinary  care,  sets  fire  to  land  which  does 
not  belong  to  him,  is  responsible  for  all  the  proximate 
consequences  of  his  act,  not  only  to  the  owner  of  the  land 
upon  which  the  fire  begins,  and  to  the  owner  of  property 
upon  that  land,*  but  also  to  the  owner  of  any  other  prop- 
erty which  the  fire  may  reach  in  its  spread.     Therefore, 


without  some  proof  that  his  presence 
there  might  have  prevented  the  injury 
which  occurred.  In  Catron  v.  Nichols 
(81  Mo.  80)  defendant  set  out  a  fire  in 
his  stubble,  for  purposes  of  husbandry, 
which  spread  through  the  high  grass  of 
a  marsh  in  the  comer  of  the  same  field, 
and  thence  to  plaintiff's  field,  where  it 
consumed  his  fence  and  hay.  There 
was  some  evidence  that  when  the  fire 
was  set,  the  wind  was  high  and  blow- 
ing in  the  direction  of  plaintiff's  farm 
and  that  there  had  been  no  rain  for 
six  weeks ;  there  was  also  conflicting 
testimony;  the  jury  were  charged  that 
defendant  had  a  right  in  the  exercise 
of  ordinary  care,  to  burn  up  the  weeds, 
grass  and  brush  on  his  fallow  land, 
and  that  the  burden  of  proof  was  on 
the  plaintiff  to  show  "that  said  fire 
and  damage  to  plaintiff  resulted  from 
the  lack  of  ordinary  caution  and  care, 
in  time,  place  or  manner  of  setting 
out  said  fire;  .  .  .  and  the  mere 
fact  that  plaintiff 's  property  was  de- 
stroyed does  not  of  itself  prove  negli- 


gence." Held  correct ;  and  judgment 
for  defendant  was  affirmed.  Where 
the  only  evidence  of  negligence  was 
the  setting  the  fire  in  a  "  dry  time  in 
July,''  Held  not  enough  to  entitle 
plaintiff  to  recover  (Stuart  v.  Hawley, 
22  Barb.  619).  See  also  Ferguson  v. 
Hubbell  (97  N.  Y.  507);  where  the 
jury  seemed  to  think  that  defendant 
was  not  guilty  of  negligence  in  setting 
fire  to  his  fallow  when  the  land  was 
dry  and  the  wind  blowing  strong  to- 
wards plaintiff's  buildings.  In  Hig- 
gins  V.  Dewey  (107  Mass.  494),  the 
court  charged  that  the  burden  was 
upon  plaintiff  to  prove  that  defendant 
did  not  use  due  care  in  setting  the  fire 
and  controlling  it ;  and  a  verdict  for 
plaintiff  was  sustained. 

'  Jordan  v.  Wyatt,  4  Gratt.  151. 

'■  Bennett  v.  Scutt,  18  Barb.  347. 

^  But  he  may  justify  himself  by 
showing  that  he  lit  the  fire  at  a  place 
and  in  a  manner  approved  by  plaintiff" 
(Jordan  w.  Lassiter,  6  Jones,  Law,  130). 
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one  who  negligently  starts  a  fire  upon  a  prairie,  or  other 
wild  lands,  is  liable  for  all  property  destroyed  by  the  spread 
of  the  flames.^  It  is,  however,  often  necessary  to  kindle  a 
fire  upon  wild  lands ;  and,  therefore,  the  fact  such  a  fire 
was  willfully  kindled  by  a  defendant  is  not  absolutely  con- 
clusive of  his  liability.  It  places  upon  him,  no  doubt,  the 
burden  of  proving  that  he  had  good  cause  for  firing  the 
land;  but,  if  this  is  proved,  he  is  not  liable  for  damage 
done,  unless  he  failed  to  use  ordinary  care  to  prevent  the 
spread  of  the  fire.^ 

§  671.  Statutory  liability.— This  subject  is  regulated 
by  statute,  in  some  states.  Thus,  in  Connecticut,^  one 
who  sets  fire  on  any  land  is  made  liable  by  statute  for  all 
the  consequences  of  its  spreading  in  any  way  upon  the 
land  of  another  person.  This  statute  does  not  apply  to 
the  case  of  a  fire  started  by  a  person  upon  another's  land, 
and  not  extending  further.*  Such  a  case  is  governed  by 
the  common  law.  By  a  statute  of  North  Carolina,  one 
who  willfully  fires  woods  upon  his  land  is  liable  to  an  ad- 
joining owner  for  injuries  caused  by  such  fire,  unless  he 
has  given  the  latter  written  notice  of  his  intention  to  do 
so  at  least  two  days  before.^  In  Illinois,^  on  account  of 
the  devastating  effects  of  fires  upon  the  prairies,  all  persons 
are  absolutely  prohibited  by  statute  from  firing  woods  or 
anything  upon  the  ground,  except  between    March    and 

>  Finleyw.  Langston,  12  Mo.  120.  the  statute,  though  the  fire  extended. 

'•  Bizzell  V.   Booker,   16  Ark.  308.  to  other  land  of  B. 
[defendant  built  a  fire  in   a  hunting  ^  N.  C.  Rev.   Code    [1855],    115, 

camp  and  did  not  extinguish  it  when  ch.  16,  §  l).     But  this  notice  may  be 

he  left].  waived  by  the  adjoining  owner  (Rob- 

^  Conn.     Rev.    Stat.     [1866],    84,  erson  v.   Kirby,   7  Jones  Law,  477). 

§  365,  as  construed  in  Ayer  v.  Starkey,  This  statute  does  not  apply  to  a  firing 

30  Conn.  304.  of  log  heaps  or  trash  collected  on  the 

*  Grannis  v.  Cummings,  25  Conn.  land,  but  only  to  the  firing  of  woods 

165.      It  was  there  held  that  a  fire  actually  growing  on  the  soil  (Averitt 

started  by  A.,  upon  certain  land  of  B.,  v.  Murrell,  4  Jones  Law,  322). 
which  A.  had  a  license  to  use  for  a  «  111.  Gen.  Stat.  [1858],  402,  §  158. 

specific  purpose  only,  was  not  within 
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November,  and  then  only  for  the  single  purpose  of  pro- 
tecting themselves  from  prairie  fires.  Under  this  statute, 
the  burden  is  upon  the  defendant  to  prove  that  his  fire 
was  within  the  exceptions  of  the  statute,  and  that  he  used 
every  reasonable  precaution  to  prevent  injury  to  others.^ 
In  Missouri,  any  one  willfully  setting  fire  to  any  marsh, 
woods,  or  prairie,  is  liable  for  the  consequences,  without 
any  negligence  being  shown.''  In  Iowa,  the  liability  of  a 
person  setting  fires,  between  September  and  May,  is  abso- 
lute, regardless  of  the  question  of  negligence;  although, 
previous  to  the  statute  of  1862,  ordinary  caution  and 
honest  motives  in  setting  fire  to  a  prairie  and  due  diligence 
to  prevent  its  spreading  formed  a  good  defense.^  The 
Kansas  statute  makes  a  person  setting  fires  in  woods  or 
prairie  liable  for  all  the  damage,  but  excepts  the  case  of 
one  who  sets  a  fire  against  fire  so  as  to  protect  his  own 
property.*  In  New  York,  "  every  person  negligently  set- 
ting fire  to  his  own  woods  or  negligently  suffering  a  fire, 
kindled  upon  his  own  wood  or  fallow  land,  to  extend  be- 
yond his  own  land,"  forfeits  "treble  damages  to  the  party 
injured  thereby.'" 

§  672.  Fire  communicated  from  locomotives.— The  rapid 
extension  of  railroads,  with  the  consequent  numerous 
accidents  resulting  from  the  escape  of  sparks  and  cinders 
from  their  engines,  has  caused  actions  founded  upon  such 
accidents,  to  form  by  far  the  greater  part  of  those  claims 
for  loss  by  fire  which  come  before  the  courts.      It  is  held 

'  Johnson  v.  Barber,  5  Gilm.  425 ;  where  a  prairie  fire  is  set  by  a  loco- 
Burton  V.  McClellan,  2  Scam.  434.  motive  skillfully  constructed  and  care- 
*  2  I  Wag.  Stat.  638;  Finley  v.  fully  operated  (Missouri,  &c.  R.  Co. 
Langston,  12  Mo.  120.  v.  Davidson,  14  Kan.  349). 

3  Conn    V.  May,    36    Iowa,    241 ;  ^  i  Rev.  Stat.  696,  §  i ;  3  R.  S.  7th 

Brunei]  v.  Hopkins,  42  Id.  429;  see  ed.,  2086.     This  being  a  penal  stat- 

De  France  v.  Spencer,  2.  Greene,  462.  ute,  verdict  for  defendant  against  evi- 

*  Comp.  Stat.  §§  6642,  6643,  6644.  dence  will  not  be  set  aside  (Lawyer  v. 

And  this  statute  has   no   application  Smith,  i  Den.  207). 
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in  England  that  the  owner  of  a  railroad,  not  expressly 
authorized  to  use  steam  or  other  power  involving  the  use 
of  fire,  is  liable  for  the  escape  of  sparks  from  the  engines, 
irrespective  of  negligence/  This  is  not,  we  think,  the  law 
in  America,  for  reasons  already  stated.  But  the  practical 
result  may  not  be  very  different :  for,  in  the  absence  of 
special  legislative  authority,  we  conceive  that  fire  could 
not  be  carried  about,  as  it  must  be  on  a  railroad,  without 
continually  incurring  a  just  imputation  of  negligence. 
The  question  is,  however,  of  no  practical  importance  in 
this  country.  A  railroad  company,  authorized  by  its  char- 
ter to  use  steam-power,  has  necessarily  the  right  to  use  fire 
as  a  means  of  generating  steam,  and  is  not  liable  for  inju- 
ries by  sparks,  smoke,  or  coals  escaping  from  its  locomo- 
tives, if  it  has  adopted  every  known  reasonable  precaution 
against  such  accidents  ;  *  though  it  will  be  liable  therefor, 
if  such  precautions  are  not  adopted.* 


1  Jones  V.  Festiniog  R.  Co.,  L.  R.  3 
Q.  B.  733.  As  to  what  language  will 
confer  this  power,  see  Moshier  v. 
Utica,  &c.  R.  Co.,  8  Barb.  427 ;  Bishop 
V.  North,  3  Railw.  Cas.  459;  State  v. 
Tupper,  Dudl.  [S.  C]  135.  Defendant 
owned  and  operated  a  logging  railroad, 
under  no  charter ;  he  was  held  to  be  li- 
able for  setting  fire  to  plaintiff's  mill, 
by  sparks  from  an  engine,  though 
plaintiff  had  allowed  sawdust  and 
other  rubbish  to  accumulate  all  around 
the  mill,  and  had  used  it  to  fill  up  low 
places  near  the  track  (Kendrick  v. 
Towle,  [Mich.]  27  N.  W.  Rep.  567). 

=  Rood  V.  N.  Y.  &  Erie  R.  Co., 
18  Barb.  80;  Vaughan  v.  Taff  Vale 
R.  Co.,  5  Hurlst.  &  N.  679 ;  reversing 
S.  C,  3  Id.  743;  Phil.  &c.  R.  Co. 
7).  Yeiser,  8  Penn.  St.  366;  Frank- 
ford,  &c.  Tump.  Co.  TJ.  Phil.„&  Tren- 
ton R.  Co.,  54  Id.  345 ;  Bitipaughs  v. 
Housatonic  R.  Co.,  15  Conj^.  124; 
Sheldon  v.  Hudson  Riv.  R.  Co.,  14  N 


Y.  218;  Baltimore,  &c.  R.  Co.  v. 
Woodruff,  4  Md.  242 ;  McCready  v. 
South  Carolina R.  Co.,  2  Strobh.  Law, 
356;  Illinois  Central  R.  Co.  v.  Mills, 
42  111.  407;  Indiana,  &c.  R.  Co.  v. 
Craig,  14  111.  App.  407. 

«  Huyett  V.  Phil,  &c.  R.  Co.,  23 
Penn.  St.  373  ;  Lackawanna,  &c.  R. 
Co.  V.  Doak,  52  Id.  379;  Bass  v. 
Chicago,  &c.  R.  Co.,  28  111.  9;  St. 
Louis,  &c.  R.  Co.  V.  Gilham,  39  111. 
455;  Illinois  Central  R.  Co.  v.  McClel- 
land, 4?  111.  355;  Jackson  v.  Chicago, 
&c.  R.  Co.,  31  Iowa,  176;  Fremantle 
■V.  London  &  Northwestern  R.  Co.,  10 
C.  B.  N.  S.  89.  And  where  the 
testimony  as  to  the  value  or  necessity 
of  particular  improvements  is  conflict- 
ing, the  question  must  be  left  to  the 
jury  (lb.).  Where  a  steamboat  had  a 
spark-catcher  on  board,  which  it  did 
not  use,  this  was  held  negligence  (An- 
derson V.  Cape  Fear  Steamb.  Co.,  64 
N.  C.  399).     In  Bedell  v.  Long  Island 
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§  673.  Duty  to  use  approved  appliances  on  locomotives. — 
The  requirement  of  the  use  of  the  best  appliances  does  not 
mean  that  the  company  will  be  liable,  on  simple  proof  that 
an  invention  was  in  existence,  by  the  use  of  which  the 
injury  might  have  been  prevented.  It  must  appear  that, 
before  the  time  of  the  injury,  the  invention  had  come  into 
common  use,  and  had  been  approved  by  experience;^  and 
the  company  will  not  be  liable  for  an  error  of  judgment 
in  using  an  invention  so  approved,  in  preference  to  a  better 
one  also  in  common  use.^  The  use  of  wood  in  an  engine 
intended  for  burning  coal  is  evidence  of  negligence  ;  be- 
cause the  meshes  of  the  wire-netting,  used  to  prevent  the 
escape  of  sparks,  are  made  larger  where  coal  only  is  in- 
tended to  be  used.^     A  railroad  company  is  not  bound  to 


R.  Co.  (44  N.  Y.  367),  it  was  proved 
that  a  screen  formerly  used  to  cover 
the  smoke-pipe  had  been  removed,  and 
that  while  so  removed  large  burning 
cinders,  which  could  not  have  passed 
the  screen,  were  thrown  to  consider- 
able distances.  Held  negligence,  not- 
withstanding that  screens  upon  such 
engines  as  the  one  in  question  were 
not  commonly  used. 

1  Frankford,  &c.  Turnp.  Co.  v. 
Phil.  &  Trenton  R.  Co.,  54  Penn.  St. 
345 ;  see  Steinweg  v.  Erie  R.  Co.,  43 
N.  Y.  123.  Where  it  was  shown  that 
the  engine  was  furnished  with  the  best 
appliances  to  prevent  the  escape  of 
fire,  and  was  properly  handled  by  a 
skillful  engineer,  it  was  held  there 
could  be  no  recovery  (Chicago,  &c.  R. 
Co.  •z/.  Smith,  11  111.  App.  348).  In 
an  Upper  Canada  case,  the  company 
was  held  not  liable  for  a  fire  kindled  in 
plaintiff 's  barn,  which  stood  near  the 
track,  because  it  showed  that  its  en- 
gine was  supplied  with  the  ordinary 
appliances  (Hill  v.  Ontario,  &c.  R. 
Co.,  13  U.  C.  Q.  B.  503).  It  was  held 
error  to  instruct  the  jury:  "  that  it  is 
Vol.  11—35 


the  duty  of  appellant  to  use  the  best 
known  appliances  that  mechanical 
skill  and  ingenuity  have  been  able  to 
devise  and  construct  to  prevent  the 
escape  of  sparks  from  its  engines,  and 
that,  if  they  believe  that  the  use  of 
such  appliances,  in  proper  repair, 
would  have  prevented  the  escape  of 
fire,  then  they  should  find  for  appel- 
lees." The  court  said  this  instruction 
was  too  broad,  "as  it  requires  appel- 
lant, at  all  events,  to  use  the  best 
known  appliances,  etc.,  and  this,  too, 
whether  it  could  by  any  degree  of  ef- 
fort know  of  such  inventions  or  not, 
or  whether  they  had  been  tested  and 
proved  to  be  best"  (Toledo,  &c.  R.  Co. 
V.  Corn,  71  111.  493;  relying  upon  Bass 
V.  Chicago,  &c.  R.  Co.,  28  111.  9;  and 
Toledo,  &c.  R.  Co.  v.  Pindar,  53  111. 
447).     See  ante,  §§  11,  43,   45,   410, 

497- 

2  Hoff  V.  West  Jersey  R.  Co.,  45 
N.  J.  Law,  201 ;  Gowen  v.  Glaser, 
[Penn.]  10  Atl.  Rep.  417. 

^  Chicago,  &c.  R.  Co.  v.  Quaint- 
ance,  58  111.  389. 
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use  the  best  fuel  that  can  be  obtained,  in  its  engines,  and 
is  not  liable  for  using  an  inferior  fuel,  unless  known  to  be 
of  a  dangerous  character.^ 

§  674.  Other  neglect  than  want  of  approved  appliances. — 
Even  though  all  needful  appliances  are  used  for  the  reten- 
tion of  sparkS;  the  company  will  still  be  liable,  if  sparks 
escape  by  overcrowding  the  engine,^  or  if  fire  catches  or 
spreads  through  any  other  neglect  of  due  care,*  such 
as  leaving  heaps  of  dry  grass  beside  the  track,  when  it  was 
known  that  sparks  could  not  be  kept  from  escaping.* 
The  company  is  not  bound  to  keep  watchmen  at  every 
point  where  fire  is  possible ;  ^  but,  when  its  servants 
become  aware  that  a  fire  has  been  started  by  its  engines, 


'  Collins  V.  N.  Y.  Central  R.  Co., 
5  Hun,  499. 

2  Toledo,  &c.  R.  Co.  v.  Pindar,  53 

111.  447. 

•'  It  is  not  error  to  refuse  to  charge 
"that  if  the  jury  find  from  the  evi- 
dence that  the  defendant  was  pro- 
vided with  the  most  approved  machin- 
ery for  protection  against  fire,  and 
said  machinery  was  worked  by  com- 
petent and  careful  employees,  they  will 
find  for  the  defendant;"  for  such  a 
charge  would  be  correct,  the  court 
said,  only  "  upon  the  assumption  that 
competent  and  careful  persons  always 
exercise  their  skill  in  a  careful  man- 
ner— an  assumption  which  is  contra- 
dicted by  experience "  (Wilson  v. 
Atlanta,  &c.  R.Co.,  16  S.  C.  587).  In 
Slossen  v.  Burlington,  &c.  R.  Co.  (60 
Iowa,  215),  an  instruction  to  the  effect 
that  if  defendant  has  proved  that  the 
locomotive  was  in  good  condition,  and 
this  testimony  is  not  contradicted  by 
any  witness,  the  jury  must  find  for  the 
defendant,  was  held  erroneous;  be- 
cause such  testimony  might  be  over- 
come by  fads,  established  on  the 
trial,  such  as  the  repeated  starting  of 


fires  by  the  same  locomotive,  on  the 
same  day,  and  there  was  testimony  in 
this  case  tending  to  establish  such  fact. 

*  In  Brighthope  R.  Co.  v.  Rogers 
(76  Va.  443),  the  court  said :  "  If  it  be 
conceded,  as  claimed  by  the  defend- 
ants, that  their  locomotive  was  of  the 
most  approved  construction,  and  their 
spark-catcher  was  the  same  as  used 
by  the  leading  railroads  of  the  coun- 
try, the  fact  was  nevertheless  estab- 
lished that  this  same  engine  had  on 
several  occasions  set  fire  not  only  to 
buildings  but  to  fields  and  forests  and 
combustible  matter  on  and  along  their 
line  of  road.  The  testimony  of  a 
dozen  witnesses  could  not  lessen  the 
force  of  this  evidence.  With  such  an 
engine  in  use,  it  was  the  grossest  neg- 
ligence in  the  defendants  to  permit 
the  accumulation  of  a  large  quantity 
of  highly  combustible  matter  along 
their  track,  especially  at  a  point  where 
there  was  a  heavy  grade,  and  a  conse- 
quent increase  in  the  volumes  of  sparks 
emitted."    See  post,  §  678. 

^  Indianapolis,  &c.  R.  Co.  v.  Para- 
more.  31  Ind.  143 ;  Baltimore,  &c.  R. 
Co.  V.  Shipley,  39  Md.  251. 
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etc.,  it  is  their  duty  to  make  the  same  efforts  to  extinguish 
it  that  they  would  if  their  own  property  was  endangered.^ 
And,  therefore,  it  is  the  duty  of  the  conductor  of  a  train 
not  carrying  passengers,  nor  pressed  for  time,  to  stop,  when 
the  train  has  started  a  fire,  and  to  extinguish  it.*'  A  pe- 
culiar degree  of  caution  must  be  used  in  guarding  the  fire 
of  a  locomotive  running  through  a  town  or  village,  and 
especially  so  where  wooden  buildings  stand  near  the  track. 
Under  such  circumstances  a  railroad  company  is  not  ex- 
cused by  evidence  of  such  vigilance  as  would  be  sufficient 
in  passing  through  an  open  country.* 

§  675.  Evidence  of  origin  of  fire.— In  an  action  for  dam- 
ages upon  injuries  caused  by  sparks,  etc.,  from  a  locomotive, 
the  plaintiff  must  not  only  prove  that  the  fire  might  have 
proceeded  from  the  defendant's  locomotive,  but  must  show, 
by  reasonable  affirmative  evidence,  that  it  did  so  originate.* 
It  is  not  necessary,  however,  to  prove  this  beyond  a  rea- 
sonable doubt.  Evidence,  showing  that  the  engine  emitted 
sparks  in  size  and  number  sufficient  to  account  for  the 
fire,  and  flying  near  the  building  or  field  which  actually 
caught  fire,  and  that  the  fire  was  discovered  very  soon 
afterwards,  no  other  cause  being  known,  is  sufficient  to 
go  to  the  jury  on  this  point.^     And  when  the  particular 

»  In  Ball  V.  Grand  Trunk  R.  Co..  '  Fero  v.  Buffalo,  &c.  R.  Co.,  22 

(16    U.    C.    [C.  P.]   252),    following  N.  Y.  209;  see  Great  Western  R.  Co. 

Vaughan  v.  Taff  Vale  R.  Co.  (5  H.  &  v.  Haworth,  39  111.  346. 

N.  679),  the  company  was  held  liable  *  Sheldon  w.  Hudson  River  R.  Co., 

because,  when  the  fire  was  seen  to  be  29  Barb.  226. 

spreading  to  plaintiff 's  land,  no  exer-  "  Fremantle  v.  Northwestern   R. 

tion  was  made  to  extinguish  it,  while  Co.,  10  C.  B.  N.  S.  89 ;  Penn.  R.  Co.  v. 

it  was  still  under  control.     A  part  of  Watson,  81*  Penn.  St.  293;  Kenney 

the  negligence  in  Erd  v.  Chicago,  &c.  v.  Hannibal,  &c.  R.  Co.,  70  Mo.  243; 

R.  Co.  (41  Wise.  65),  was  the  failure  S.  C.  again,   80  Id.  573.    Sheldon  v. 

of  the  company  to  extinguish  a  fire  Hudson  River  R.  Co.  (29  Barb.  226), 

which   the  employees  saw  spreading  to  the  contrary,  was  wrongly  decided, 

after  the  train  stopped.  In  that  case,  the  plaintiff  proved  that 

2  Rolke  V.  Chicago,  &c.  R.  Co.,  26  his  mill  was  sixty-seven  feet  from  the 

Wise.   537  ;     Brighthope  R.     Co.   v.  railroad,  and  that,  a  little  more  than  an 

Rogers   76  Va.  443.  hour  after  the  passage  of  a  locomotive. 
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engine  which  caused  the  fire  cannot  be  fully  identified, 
evidence  that  sparks  and  burning  coals  were  frequently 
dropped  by  engines  passing  on  the  same  road  upon  pre- 
vious occasions,  is  relevant  and  competent  to  show 
habitual  negligence,  and  to  make  it  probable  that  the 
plaintiff's  injury  proceeded  from  the  same  quarter.^     But 


emitting  sparks,  the  mill  was  found  to 
be  on  fire.     This  evidence  was  held 
insufficient  to  go  to  the  jury.     Smith 
V.  Hannibal,  &c.  R.  Co.  (37  Mo.  287), 
to  the  same  effect,  was  overruled  in  70 
Mo.    243.      And    when    Sheldon    v. 
Hudson  River  R.  Co.  was  before  the 
Court   of  Appeals  on   another  occa- 
sion (14  N.  Y.  218),  it  was  held  that 
evidence,  showing  that  the  engines  on 
the  road  in  general  issued  sparks  and 
coals  of  fire,  was  competent,  and  that, 
taken    in  connection   with    the  facts 
proved  in  the  case  as  reported  in  29 
Barb.  226,  it  would  warrant  a  verdict 
for    the    plaintiff.     See    also    Lacka- 
wanna, &c.  R.  Co.  V.  Doak,  52  Penn. 
St.   379.     In  Pennsylvania  R.  Co.  v. 
"Watson  (81*  Penn.   St.    293),  it  was 
proved    that  there  were  three  places 
besides  plaintiff's  house,  and  near  it, 
that  were  on  fire  at  the  same  time  just 
after  the  train  in  question  passed ;  one 
on  the  bank  about  20  feet  from  the 
track,  a  station-house  not  far  distant, 
and  the   woods  on  both  sides  of  the 
station-house,  about   200   yards  from 
plaintiff's     house;      there     was    evi- 
dence that  the  train  passed  at  from  30 
to  40  miles  per  hour,  and  that  there 
were  no  fires  before  it  passed.     Held, 
that  such  evidence  was  admissible  to 
prove  that  defendant's  train  set  the  fire 
and  set  it   negligently.      In  Hoyt  v. 
Jeffers  (30  Mich.  181),  in  the  absence 
of  direct  evidence  that   a   spark  was 
seen  to  come  from  the  chimney  and  set 
the  fire,  circumstantial  evidence  was 
admitted  as  to  the  habit  of  the  chimney 


in  emitting  live  sparks  which  were  ac- 
customed, especially  when  the  wind 
was  in  the  direction  it  was  in  when 
plaintiff 's  buildings  were  burned,  to 
set  fire  to  the  sidewalk,  sawdust, 
clothes  upon  the  lines,  etc.,  in  the 
same  neighborhood. 

1  Field  V.  N.  Y.  Central  R.  Co., 
32  N.  Y.  339;  Sheldon  v.  Hudson 
River  R.  Co.,  14  Id.  218;  see  Piggot 
■V.  Eastern  Counties  R.  Co.,  3  C.  B. 
229 ;  Brighthope  R.  Co.  v.  Rogers,  76 
Va.  443;  Gowen  v.  Glaser,  [Penn.] 
10  Atl.  Rep.  417.  Evidence  that,  at 
various  times  during  the  same  sum- 
mer, before  the  fire  in  question  oc- 
curred, the  defendant's  locomotives 
scattered  fire  when  going  past  the 
buildings,  though  without  showing  that 
the  one  which,  as  the  plaintiff  claimed, 
communicated  the  fire  in  question  was 
among  the  number,  or  was  similar  in 
its  make,  state  of  repair,  or  manage- 
ment, was  held  to  be  admissible,  as 
tending  to  prove  the  probability  that 
some  locomotive  caused  the  fire,  and 
to  show  a  negligent  habit  of  the  de- 
fendant's agents  (Grand  Trunk  R.  Co. 
V.  Richardson,  91  U.  S.  454).  The 
plaintiff  may  show  that  within  a  week 
before  the  fire  in  question  the  defend- 
ant's engine  had  scattered  large  sparks 
along  the  road,  and  that  frequent  fires, 
caused  by  such  sparks,  had  been  put 
out  within  that  time  (Annapolis,  &c. 
R.  Co.  V.  Gantt,  39  Md.  115;  Henry 
V.  Southern  Pacific  R.  Co.,  50  Cal. 
176).     S.  P.,  Hoyt  V.  Jetfers,  30  Mich. 
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evidence  of  fires,  from  such  a  cause,  subsequent  to  the  one 
in  question,  is  inadmissible,  unless  the  possibility  of  com- 
municating fire  by  sparks  from  a  locomotive  is  disputed, 
in  which  case  it  is  admissible  solely  for  the  purpose  of 
proving  such  possibility.^  If  the  engine  which  emitted  the 
fire  is  identified,  then  evidence  on  either  side  as  to  the 
condition  of  other  engines  and  of  their  causing  fires,  has 
been  held  irrelevant  •,'^  but  not  so,  if  it  is  not  fully  identi- 
fied ;  ^  and,  of  course,  evidence  as  to  the  habitual  manage- 
ment and  condition  of  the  particular  engine  is  relevant  and 
valuable.* 

§  676.  Burden  of  proof  of  origin  of  fire.— The  decided 
weight  of  authority  and  of  reason  is  in  favor  of  holding 
that,  the  origin  of  the  fire  being  fixed  upon  the  rail- 
road company,  it  is  presumptively  chargeable  with  neg- 
ligence, and  must  assume  the  burden  of  proving  that  it 
had  used  all  those  precautions  for  confining  sparks  or 
cinders  (as  the  case  may  be),  which  have  been  already  men- 
tioned as  necessary.®     This  is  the  common  law  of  Eng- 

*  Smith  V.  Old  Colony,  &c.  R.  Co.,      which  caused  the  fire.    Held,    error 
10  R.  I.  22.  (Haley  v.  St.  Louis,   &c.  R.  Co.,  69 

2  Coale  V.  Hannibal,   &c.  R.  Co.,  Mo.  614).    See  Huyett  v.  Phila.  &c. 

do  Mo.  227:      In  Pennsylvania,  also,  R.  Co.,  23  Penn.  St.  373   [plaintiff's 

if  the  fire  is  attributable  to  a  particular  house  set    on    fire    by  sparks    from 

engine,  evidence  is  held  to  be  inadmis-  some  one  or  more  of  several  engines 

sible  for  plaintiff,  to    the  effect  that  passing]. 

sparks  of  unusual  size  had  been  *  Green  Ridge  R.  Co.  v.  Brink- 
emitted  for  some  time  prior  to  the  fire  man,  64  Md.  52;  Phila.  &c.  R.  Co.  v. 
by  defendants'  engines  generally  Schultz,  93  Penn.  St.  341,  where 
(Albert  v.  Northern  Cent.  R.  Co.,  98  plaintiff  was  allowed  to  give  evidence 
Penn.  St.  316).  S.  P.,  Erie  R.  Co.  v.  that  numerous  fires  had  been  ignited 
Decker,  78  Id.  293.  by  sparks  from  the  same  engine  which 

*  Where  plaintiff's  evidence  failed  caused  the  fire  in  question.  S.  P., 
to  identify  the  particular  engine  which  Canada  Central  R.  Co.  v.  McLaren,  8 
emitted  the  sparks,  defendant's  offer  Ontario  App.  564. 

to  show  that  all  of  its  engines  were,  '  Bass  v.  Chicago,  &c.  R.  Co.,  28 

on  the  day  of  the  fire,  provided  vrith  111.  9;  lUinois  Central  R.  Co.  w.  Mills,  42 

most  approved  arresters,  was  reject-  III.  407 ;  Piggot  v.  Eastern  Counties  R. 

ed,    on  the    ground  that  it  ought  to  Co.,  3  C.  B.  229;  Fitch  v.  Pacific  R. 

be  limited    to  the    particular    engine  Co.,  45  Mo.  322;  Bedford  v.  Hanni- 
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land,^  and  the  same  rule  has  been  followed  in  New  York,* 
Maryland,^  North  Carolina,*  South  Carolina,^  Tennessee,*  Il- 
linois,''Wisconsin,^  Missouri,®  Nebraska'"  and  Texas;"  and 
it  is  established  by  statute  in  Vermont,'^  Illinois,^'  Iowa,'* 

mediately  the  fire  which  did  the 
damage  broke  out  in  plaintiff's  field, 
within  one  hundred  feet  of  the  rail- 
road track.  Held,  sufficient  to  war- 
rant the  submission  of  the  case  to  the 
jury,  without  direct  evidence  that  any 
sparks  escaped  from  the  engine,  s.  P., 
Fitch  V.  Pacific  R.  Co.,  45  Mo.  322; 
Coale  V.  Hannibal,  &c.  R.  Co.,  60  Mo. 
227 ;  Coates  v.  Missouri,  &c.  R.  Co., 
61  Id.  38;  Palmer  v.  Missouri  Pac. 
R.  Co.,  76  Id.  217;  Huffw.  Mo.  Pac. 
R.  Co.,, 1 7  Mo.  App.  356. 

i»  Burlington,  &c.  R.  Co.  v.  West- 
over,  4  Neb.  268. 

11  International,  &c.  R.  Co.  v. 
Timmermann,  61  Tex.  660. 

12  Verm.  R.  S.  [1880],  §  3444; 
Gen.  Stat.,  c.  28,  §  78.  Under  this 
statute,  in  order  to  make  a  prima 
facie  case,  it  is  only  necessary  to 
prove  that  the  fire  which  destroyed 
the  property  was  communicated  from 
the  company's  engine  (Cleaveland  v. 
Grand  Trunk  R.  Co.,  42  Verm.  449). 

13  111.  R.  S.  [1880],  p.  828,  §  89. 
See  Chicago,  &c.  R.  Co.  v.  PennelU 
1 10  111.  435.  This  statutory  presump- 
tion is  not  rebutted  by  proof  that  the 
engine  was  equipped  with  the  proper 
appliances,  and  that  they  were  in 
order,  but  it  must  also  be  shown  that 
the  engine  was  properly  managed 
(Chicago,  &c.  R.  Co.  v.  Clampit,  63 
111.  95 ;  following  Chicago,  &c.  R.  Co. 
V.  Quaintance,  58  Id.  389). 

1*  "Any  corporation  operating  a 
railroad  shall  be  liable  for  all  damages 
by  fire  that  is  set  out  or  caused  by 
operating  of  any  such  railway"  (Iowa 
Code,  §  1289).  Under  this  statute 
the  fact  of  a  fire  being  set  by  sparks 
is  prima  facie  negligence  (Small  v. 


bal,  &c.  R.  Co.,  46  Mo.  456 ;  Spauld- 
ing  V.  Chicago,  &c.  R.  Co.,  30  Wise. 
no;  Case  v.  Northern  Central  R. 
Co.,  59  Barb.  644.  See  Bedell  v. 
Long  Island  R.  Co.,  44  N.  Y.  367; 
Ellis  V.  Portsmouth,  &c.  R.  Co.,  2 
Ired.  Law,  138;  McCready  v.  South 
Carolina  R.  Co.,  2  Strobh.  356,  per 
Richardson,  J. 

'  Piggot  V.  Eastern  Counties  R. 
Co.,  3  C.  B.  229. 

'  Case  V.  Northern  Central  R.  Co., 
59  Barb.  644;  Lowery  v.  Manhattan 
R.  Co.,  99  N.  Y.  158.  See  Bedell  v. 
Long  Island  R.  Co.,  44  Id.  367. 

3  In  Maryland,  also,  where  plaint- 
iff has  proved  that  the  fire  was  caused 
by  defendant's  engine,  the  burden  is 
cast  upon  the  latter  to  show  affirma- 
tively that  it  has  used  reasonable 
care  to  prevent  the  setting  of  the  fire 
(Annapolis,  &c.  R.  Co.  v.  Gantt,  39 
Md.  115;  Green  Ridge  R.  Co.  v. 
Brinkman,  64  Id.  52). 

"  Ellis  V.  Portsmouth,  &c.  R.  Co., 
2  Ired.  Law,  138.  See  Lawton  v. 
Giles,  90  N.  C.  374. 

'  Per  Richardson,  J.,  McCready 
V.  South  Carolina  R.  Co.,  2  Strobh. 
356. 

«  Simpson  v.  East  Tenh.  &c.  R. 
Co.,  5  Lea,  456. 

'  Bass  V.  Chicago,  &c.  R.  Co.,  28 
111.  9.  See  111.  Central  R.  Co.  v.  Mills, 
42  Id.  407. 

*  Spaulding  v.  Chicago,  &c.  R. 
Co.,  30  Wise.  no. 

'  In  Kenney  v.  Hannibal,  &c.  R. 
Co.  (70  Mo.  243),  the  evidence  as  to 
the  origin  of  the  fire  showed  only  that 
just  after  a  train  had  passed  through 
plaintift's  farm,  smoke  was  seen 
coming  down  the   railroad   and  im- 
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New  Jersey,^  Minnesota,^  Kansas/  Mississippi*  and  Utah.' 
But  it  has  been  sometimes  held  that  the  plaintiff  is 
bound  to  prove  affirmatively  some  precaution  which 
the  defendant  ought  to  have  taken,  and  that  it  did  not 
take  it.®  This  ruling  is  contrary  to  the  plain  principle 
that  a  party  is  not  required  to  prove  a  fact  which  is  neces- 
sarily much  better  known  to  his  adversary  than  to  himself, 
since  the  railroad  company  has  unlimited  opportunities  for 
knowing  the  condition  of  its  own  engines ;  while  its  pros- 
ecutor has  none  at  all,  until  he  comes  into  court.''     Ac- 


Chicago,  &c.  R.  Co.,  50  Iowa,  338; 
changing  the  rule  laid  down  in  Gandy 
V.  Chicago,  &c.  R.  Co.,  30  Id.  420; 
and  followed  in  Babcock  v.  Chicago, 
&c.  R.  Co.,  62  Id.  593),  But  this 
statute  does  not  make  a  railroad  com- 
pany liable  for  all  damages  caused  by 
its  fires  without  reference  to  negli- 
gence (Libby  v.  Chicago,  &c.  R.  Co., 
52  Id.  92).  This  statutory  presump- 
tion cannot  be  overcome  by  showing 
that  the  fire  originated  on  the  right  of 
way  by  reason  of  combustible  matter 
thereon,  and  that  the  railroad  and 
right  of  way  belonged  to  another  cor- 
poration, and  that  defendant  simply 
had  the  right  by  contract  to  run 
trains  over  the  road  (Slossen  v.  Bur- 
lington, &c.  R.  Co.,  60  Iowa,  21.5). 
The  statute  is  constitutional  (Rode- 
macher  w.  Milwaukee,  &c.  R.  Co.,4i 
Id.  297). 

1  N.  J.  Rev.  Stat.   [1877],   p.  911, 

§13. 

2  Minn.  Gen.  Stat.  [1878],  c.  34, 
§  60.  See  Karsen  v.  Milwaukee,  &c. 
R.  Co.,  29  Minn.  12;  Sibilrud  v.  Min- 
neapolis, &c.  R.  Co.,  29  Id.  58. 

s  Kans.  Comp.  Laws  [1885], 
§  5275;  took  effect  May  i,  1885. 
Atchison,  &c.  R.  Co.  v.  Riggs  (31 
Kan.  622),  and  Missouri,  &c.  R.  Co. 
V.  Davidson  {14  Id.  349),  were  decided 
before  the  passage  of  the  statute. 


*  Miss.  Code,  §§  1054,  1059.  See 
Mobile,  &c.  R.  Co.  v.  Gray,  62  Miss. 

383- 

'  Utah  Comp.  Laws,  §  503.  See 
Anderson  v.  Wasatch,  &c.  R.  Co.,  2 
Utah,  518. 

"  So  held  in  Pennsylvania  (Jen- 
nings V.  Penn.  R.  Co.,  93  Penn.  St. 
337 ;  Albert  v.  Northern  Cent.  R.  Co., 
98  Id.  316;  Phil.  &  Reading  R.  Co.  v. 
Yerger,  73  Id.  121);  in  Ohio  (Ruff- 
ner  v.  Cincinnati,  &c.  R.  Co.,  34 
Ohio  St.  96) ;  and  formerly  in  Kansas 
(Kansas  Pac,  R.  Co.  v.  Butts,  7  Kans. 
308);  and  Iowa  (Gandy  v.  Chicago, 
&c.  R.  Co.,  30  Iowa,  420;  McCum- 
mons  V.  Chicago,  &c.  R.  Co.,  33 
Iowa,  1 87).  See,  also,  Sheldon  v.  Hud- 
son River  R.  Co.,  14  N.  Y.  218,  per 
Hubbard,  J. ;  and  see  Macon,  &c.  R. 
Co.  V.  McConnell,  27  Geo.  481 ;  Phil.  & 
Reading  R.  Co.  v.  Yeiser,  8  Penn.  St, 
366;  Field  V.  N.  Y.  Central  R.  Co., 
32  N.  Y.  339,  349,  per  Davis,  J. 

'  "The  agents  and  employees  of 
the  road  know  that  the  engine  is  pro- 
perly equipped  to  prevent  fire  from 
escaping;  and  they  know  whether 
any  mechanical  contrivances  were 
employed  for  that  purpose,  and  if  so 
what  was  their  character.  Whilst  on 
the  other  hand,  persons  not  connected 
with  the  road,  and  who  only  see  trains 
passing  at  a  high  rate  of  speed,  have 
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cordingly,  such  decisions  have  been  overruled  by  stat- 
ute in  Iowa  and  Kansas,  leaving  Pennsylvania  and  Ohio 
to  stand  alone.  In  every  case  it  is  held  that  a  presump- 
tion of  negligence  is  raised  by  evidence  that  engines  are, 
in  common  practice,  so  made  as  to  retain  their  sparks, 
and  that  the  particular  engine  in  question  did  not.  And 
if  the  particular  engine  from  which  the  fire  proceeded  was 
so  made,  but  it  appears  that,  unless  it  was  watched  and 
kept  in  order,  it  would  emit  sparks,  the  inference  may 
fairly  be  drawn  that  the  fire  was  caused  by  negligence  in 
its  management.^     On  the  other  hand,  evidence  that  the 


no  such  means  of  information " 
(Spaulding  v.  Chicago,  &c.  R.  Co.,  30 
Wise,  no,  121,  following  Galpin  v. 
Chicago,  &c.  R.  Co.,  19  Id.  608). 
But  it  was  admitted  by  the  court  that 
the  authorities  in  opposition  to  their 
rule  were  quite  numerous. 

1  Field  V.  N.  Y.  Central  R.  Co.,  32 
N.  Y.  339.  It  is  negligence  to  use 
engines  which  habitually  scatter  fire 
to  a  dangerous  extent  (Cleaveland  v. 
Grand  Trunk  R.  Co.,  42  Verm.  449). 
So  it  is  to  open  the  grates,  and  scatter 
burning  cinders  on  the  road  (Martin 
V.  Western  Un.  R.  Co.,  23  Wise.  437). 
Whether  the  agents  of  a  railroad  com- 
pany used  due  care  in  providing  their 
engines  with  suitable  spark-catchers, 
and  in  guarding  against  accidents  by 
fire  along  the  road,  is  for  the  jury  to  de- 
termine (Huyett  V.  Phil.  &  Reading  R. 
Co.,  23  Penn.  St.  373).  The  negligence 
alleged  being  in  the  omission  of  means 
to  prevent  the  emission,  and  the  means 
suggested  being  such  as  practical  men 
stated  would  impede  the  engines  and 
would  not  be  effectual  for  the  object, 
it  was  left  to  the  jury  to  say  whether 
there  were  any  means  which  the  com- 
pany ought  to  have  adopted,  and  they 
having  found  that  there  had  been  no 
negligence  as  to  using  such  means  or 
in  managing  its  engines,  a  verdict  was 


directed  for  the  company  (Dimmock  v. 
North  Staffordshire  R.  Co.,  4  Fost.  & 
F.  1058).  An  engine  which  throws 
sparks  into  a  meadow  one  hundred 
feet  from  the  track,  is  presumptively 
not  provided  with  proper  appliances ; 
and  evidence  of  such  fact  is  properly 
admitted  to  show  the  character  of  the 
engines  in  use  on  a  road  at  a  particu- 
lar time  (111.  Central  R.  Co.  v.  Mc- 
Clelland, 42  111.  355).  The  throwing 
of  an  unusual  volume  of  sparks  from 
an  engine  is  evidence  of  negligence ; 
it  appearing  also  that  the  manage- 
ment of  the  engine  has  much  to  do 
with  the  throwing  of  sparks  (Johnson 
V.  Chicago,  &c.  R.  Co.,  31  Minn.  57). 
Where  the  jury  were  required  to  find 
whether  defendant  was  guilty  of  neg- 
ligence in  the  management  of  its 
engine,  the  same  having  been  found 
to  be  properly  constructed  and 
equipped,  the  finding  of  the  jury  that 
there  was  negligence  in  "  not  using 
proper  precaution  in  handling  the 
engine  to  prevent  the  extraordinary 
escape  of  sparks  in  passing  the  bam," 
was  held  to  be  sufficiently  specific 
(Caswell  V.  Chicago,  &c.  R.  Co.,  42 
Wise.  193).  If  there  is  evidence 
tending  to  show  that  the  fire  was  not 
the  probable  result  of  the  ordinary 
working  of    the  engine,   a     nonsuit 
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engine  which  emitted  the  sparks  had  all  the  best  appli- 
ances required  by  the  rules  previously  stated,  and  was 
carefully  handled,  is  sufficient  to  put  the  burden  of  proof 
again  upon  the  plaintiff  to  show  negligence.^ 

§  677.  Statutory  liability  of  railroad  companies.— In  some 
states,  such  as  Maine,^  Massachusetts,^  New  Hampshire,* 
and  Connecticut,^  railroad  companies  are  made,  by  statute, 


should  not  be  granted;  but  such 
evidence  of  negligence  should  go  to 
the  jury  (Henry  v.  So.  Pacific  R.  Co., 
50  Cal.  176). 

'  The  company    rebuts  the  pre- 
sumption of  negligence  by  showing 
that  the  engine  was  provided  with  the 
best  known  spark-arresters  (Searles  v. 
Manhattan  R.   Co.,  loi   N.  Y.  661), 
and     was     skillfully    and     carefully 
handled  (Brown  v.  Atlanta,   &c.  R. 
Co.,  19  S.  C.  39).     But  an  engine  is 
not  so  provided  if  it  emits  large  sparks 
on  up  grades   (Phila!  &c.  R.  Co.  v. 
Schultz,  93  Penn.   St.  341).     It   ap- 
peared from  plaintiff's  evidence  that 
the  fire  occurred  when  the  day  was 
dry  and  windy,  and  the  grass  along 
the  line  in  a  very  combustible  condi- 
tion, and  that  after  the  train  passed 
smoke    and    fire    were    observed    at 
several  points  near  the  burning ;  but 
it  was  not  shown  that  the    sparks 
were  of  an  extraordinary  size;  and, 
on  the  contrary,  it  was  shown  that  an 
approved  spark  arrester  was  in  use, 
and  that  the  engine  was    managed 
with  reasonable    care.       Held,    that 
there  was  no  evidence  to  submit  to 
the  jury  (Phil.  &  Reading  R.  Co.  v. 
Latshaw,  93  Penn.  St.  449).     To  same 
effect  are  most  of  the  cases  already 
cited.      Testimony  that  sparks  were 
seen  to  escape  from  defendant's  loco- 
motive and  set  fire  to  plaintiff's  prop- 
erty, makes  out  a  prima  facie  case; 
if  this  is  met  by  uncontradicted  testi- 
mony that  defendant  used  the  most 
improved   spark-arresters,   the  ques- 


tion of  its  negligence  is  then  for  the 
jury  (Brown  v.  Mo.  Pacific  R.  Co.,  13 
Mo.  App,  462). 

2  Rev.   Stat.   ch.    51,  §  64.      See 
note  3  on  next  page. 

»  Mass.  Gen.  Stat,  [i860],  ch.  63, 
§  loi.  These  provisions  extend  to 
lumber,  &c.,  in  an  adjoining  building, 
and  to  a  fence  by  the  track  (Trask  v. 
Hartford,  &c.  R.  Co.,  82  Mass.  71). 
Under  this  statute,  where  a  spark 
from  an  engine  set  fire  to  grass  near 
the  track,  and  it  spread  in  •  a  direct 
line,  without  break,  across  land  of 
several  owners,  and  a  highway,  to 
woodland  half  a  mile  distant,  the 
company  was  held  liable  to  the  owner 
of  the  woodland  (Perley  v.  Eastern  R. 
Co.,  98  Mass.  414).  See  Pierce  v. 
Worcester  R.  Co.,  105  Id.  199. 

•  N.  H.  Gen!  Stat.  [1867],  ch. 
148,  §  8;  Id.  [1878],  c.  162,  §§  8,  9. 
This  absolute  liability  of  the  company 
as  insurers  under  the  statute  was  in- 
sisted upon  by  the  court  in  Rowell  v. 
Railroad  (57  N.  H.  132),  which  held 
that  the  doctrine  of  contributory  neg- 
ligence had  no  application. 

'  It  is  enacted  by  Conn.  Laws, 
1881,  c.  92,  that  "where  any  injury 
is  done  to  a  building  or  other  property 
of  any  person  or  corporation  by  fire 
communicated  by  a  locomotive  engine 
of  any  railroad  corporation,  without 
contributory  negligence  on  the  part 
of  the  person  or  corporation,  entitled 
to  the  care  and  possession  of  the 
property  injured,  the  said  railroad 
corporation  shall  be  held  responsible 
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absolutely  liable  for  injuries  caused  by  fire  proceeding 
from  their  engines,  irrespective  of  their  negligence.  Under 
such  statutes,  a  railroad  company  is  liable  for  property 
burned  by  the  spread  of  a  fire  originating  from  one  of  its 
engines,  whether  such  property  was  actually  touched  by  a 
spark  from  the  engine  or  not,^  and  for  any  property  thus 
injured,  no  matter  how  near  to  the  railroad,  if  lawfully 
there.*  In  Maine,  a  railroad  company  which  has  leased  its 
line  to  another  company  is  liable,  under  the  statute,  for  fire 
caused  by  engines  belonging  to  the  latter  company.  As 
the  New  England  statutes  authorize  railroad  companies  to 
insure  property  exposed  to  the  risks  for  which  they  are 
thus  made  responsible,  the  companies  are  liable  for  only 
such  things  as  it  is  reasonably  possible  for  them  to  insure, 
and  not,  therefore,  for  property  only  temporarily  placed 
upon  or  near  the  road,  which  would  be  removed  before 
it  could  be  insured.^  These  statutes  apply  to  all  companies, 
whether  previously  or  subsequently  organized.* 

in  damages  to  the  extent  of  such  in-  Co.,  37  Maine,  92.  That  was  an 
jury  to  the  person  or  corporation  so  action  to  recover  the  value  of  timber 
injured;  and  any  railroad  corporation  placed  upon  land  adjoining  the  rail- 
shall  have  an  insurable  interest  in  the  road,  by  consent  of  the  owner  of  the 
property  for  which  it  may  be  held  land ;  and  it  was  held  that  the  corn- 
responsible  in  damages  along  its  route,  pany  was  not  liable  under  the  statute 
and  may  procure  insurance  thereon  for  its  destruction.  To  the  same 
in  its  own  behalf."  This  statute  effect  is  Pratt  v.  Atlantic,  &c.  R.  Co., 
creates  an  absolute  liability  for  prop-  42  Maine,  579;  Lowney  v.  New 
erty  so  injured  by  fire,  independent  of  Brunswick  R.  Co.,  78  Maine,  479; 
negligence  (Simmonds  v.  N.  Y.  &  and  the  burden  of  proof  is  on  plaint- 
New  England  R.  Co.,  52  Conn.  264).  iff  [lb.].      A  new  corporation,  organ- 

1  Hart  V.  Western  R.  Co.,  13  Mete,  ized  by  the  bondholders  of  the  old,  is 

99;  Hooksett  V.  Concord  R.  Co.,  38  not  liable  for  an  antecedent  fire,  nor 

N.  H.  242.     In  the  latter  case,  sparks  are  their  trustees,  though  operating 

from  a  locomotive  set  fire  to  a  bridge  the  road   (Stratton   v.  European,  &c. 

belonging  to  the  company,  from  which  Railway,  74  Id.  422).    The  corporation 

the  fire  spread  to  the  plaintiff's  bridge,  which  is  using  the  engine,  e.  g.  under 

and  it  was  held  that  the  latter  could  a  lease,  and  not  that  which  owns  it,  is 

recover  under  the  statute.  liable  (Bean  v.  Atlantic,  &c.  R.  Co.,  63 

'  Ingersoll  v.  Stockbridge,  &c.  R.  Maine,  293).     See  S.  C,  58  Id.  82. 

Co.,  8  Allen,  438 ;  Steams  v.  Atlantic,  "  Ingersoll  v.  Stockbridge,  &c.  R. 

&c.  R.  Co.,  46  Maine,  95.  Co.,  8  Allen,  438;  Pratt  v.  Atlantic, 

3  Chapman    v.    Atlantic,   &c.   R.  &c.  R.  Co.,  42  Maine,  579. 
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§  678.  Combustible  material  on  right  of  way. — A  railroad 
company  ought  to  keep  its  track  and  premises  generally 
in  such  a  state  as  will  not  unnecessarily  offer  facilities  for 
the  spread  of  fire  from  the  dangerous  machines  which  it 
keeps  in  constant  use.  And  therefore  it  is  evidence  which 
will  justify  a  verdict  of  negligence/  though  not  a  positive 
conclusion  of  law,^  that  the  company  has  permitted  inflam- 


^  A  complaint  sufficiently  charges 
negligence  which  alleges  that  the 
company,  negligently  permitted  an  ac- 
cumulation of  grass,  weeds,  &c.,  along 
its  track  and  right  of  way ;  that  coals 
were  negligently  dropped,  and  sparks 
emitted  from  the  locomotive,  which 
set  fire  to  said  accumulation,  and 
thereby  to  the  wood  of  plaintiff  (Pitts- 
burgh, &c.  R.  Co.  V.  Nelson,  51  Ind. 
150).  To  the  same  efifect,  Toledo,  &c. 
R.  Co.  V.  Wand,  48  Id.  476.  The 
true  question  for  the  jury  to  deter- 
mine in  such  a  case  is:  "From  the 
evidence  and  all  the  circumstances 
and  surroundings,  including  the  dry- 
ness of  the  time,  did  the  defendant 
permit  such  an  accumulation  of  grass, 
weeds,  or  leaves,  of  a  combustible 
nature,  within  its  right  of  way,  at  the 
point  where  the  said  fire  occurred,  ex- 
posed to  ignition  by  its  engines,  as 
would  not  be  permitted  by  a  prudent 
man  upon  his  own  premises,  if  exposed 
to  the  same  hazard  from  fire  ? " 
(Snyder  7/.  Pittsburgh,  &c.  R.  Co.,  11 
W.  Va.  14).  See  Aycock  v.  Raleigh, 
&c.  R.  Co.,  89  N.  C.  321 ;  Troxler  v. 
Richmond,  &c.  R.  Co.  74  Id.  377; 
Clarke  v.  Chicago,  &c.  R.  Co.,  33 
Minn.  359;  Kellogg  v.  Chicago,  &c. 
R.  Co.,  26  Wise.  223;  Poeppers  v. 
Missouri,  &c.  R.  Co.,  67  Mo.  715;  in 
all  of  which  cases  there  was  a  finding 
of  negligence  against  the  company  in 
allowing  such  accumulations.  See, 
also,  Ohio,  &c.  R.  Co.  v.  Shanefelt, 
47  111.  497 ;  111.  Central  R.  Co.  v.  Mills, 
42  Id.  407 ;  Flynn  v.  San  Francisco, 


&c.  R.  Co.,  40  Cal.  14;  White  v. 
Missouri  Pac.  R.  Co.,  31  Kans.  280 ; 
Diamond  v.  Northern  Pac.  R.  Co., 
6  Mont.  580. 

^  "It  is  not  an  indisputable  con- 
clusion of  law  that  a  railway  company 
is  guilty  of  negligence,  to  be  inferred 
from  the  fact  that  fire  ignites  in  dry- 
weeds  or  grass  on  the  land  of  the  rail- 
way. It  Is  a  question  of  fact,  to  be 
determined  by  the  jury,  in  view  of  the 
extent  to  which  dead  grass  and  weeds 
have  been  allowed  to  accumulate  in 
the  locality,  the  season  of  the  year, 
and  all  other  circumstances  affecting 
liability  to  fire  "  (111.  Central  R.  Co.  v. 
Mills,  42  111.  407,  per  Walker,  C.  J.). 
See,  also,  Kans.  Pacific  R.  Co.  v. 
Butts,  7  Kans.  308 ;  Hearne  v.  So.  Pac. 
R.  Co.,  so  Cal.  482.  "The  removal 
of  inflammable  matter  from  the  line  of 
the  railroad  track  is  quite  as  much  a 
means  of  preventing  fires  to  adjoining 
lands  as  the  employment  of  the  most 
improved  and  best  constructed  machi- 
nery. .  .  .  It  is  a  question  for  the 
jury  to  determine  upon  all  the  circum- 
stances of  the  case  "  (Richmond,  &c. 
R.  Co.  V.  Medley,  75  Va.  499,  Staples, 
J.).  In  Pittsburgh,  &c.  R.  Co.  v. 
Jones  (86  Ind.  496),  the  court  seems 
to  have  imposed  a  stricter  liability 
upon  the  company  than  in  Pittsburgh, 
&c.  R.  Co.  V.  Hixon  (79  Id.  1 11), 
where  the  complaint  was  held  demur- 
rable because  it  did  not  allege  that  the 
fire  was  permitted  to  escape  by  the 
negligence  of  the  company. 
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mable  materials,  whether  natural,  such  as  dry  grass,  weeds, 
leaves,  dry  underbrush  or  fallen  branches  or  trees,  or  arti- 
ficial, such  as  dry  rubbish  thrown  from  a  house,  to  accumu- 
late upon  its  track  or  land  adjoining.  This  principle 
applies  to  natural  vegetation,  while  standing  upon  the 
land,^  as  well  as  to  the  same  vegetation,  when  cut  down 
and  suffered  to  lie  in  drying  heaps,  for  an  unreasonable 
time.^  In  Illinois  this  rule  is  enforced  by  a  statute  which 
requires  railroad  companies  "  to  keep  their  right  of  way 
clear  from  all  dead  grass,  dry  weeds  or  other  dangerous 
combustible  material;"^  and  their  simple  omission  to  do 
so  is  negligence.  In  Upper  Canada,  the  injury  to  an  ad- 
joining owner,  from  a  fire  set  by  a  railroad  engine  to  com- 
bustible materials  on  the  company's  right  of  way,  is  held 
to  be  an  injury  sustained  "  by  reason  of  the  railway," 
under  the  statute,  for  which  the  company  is  liable.* 

§  679.  Plaintiff's  contributory  fault— One  who  is  exposed 
to  the  risk  of  injury  from  another's  fire  is  undoubtedly 
bound  to  take  such  precautions  to  protect  himself  as  a 
prudent  man  would  usually  take  in  view  of  the  danger, 
but  is  under  no  obligation  to  do  more  than  this.  Thus,  if 
a  farmer  sets  fire  to  his  field,  the  owner  of  an  adjoining 
field  cannot  recover  for  injuries  caused  by  the  spread  of 
the  fire,  if  he  contributed  to  bring  it  on  his  land  by  heap- 
ing dry  stubble  on  the  border  of  the  other  field,  while  it 

'  Delaware,  &c.  R.  Co.  v.  Salmon,  set  on  fire  by  sparks  from  the  en- 

39  N.  J.  Law,  299;  Poeppers  v.  Mis-  gine." 

souri,  &c.  R.  Co.,  6^  Mo.  715  ;  Bur-  2  Smith  v.  London  &  So.  W^est.  R. 

lington,  &c.   R.  Co.   v.  Westover,   4  Co.,   L.  R.  6  C.  P.'  14;    affirming  L. 

Neb.    268;    Mobile,   &c.    R.   Co.    v.  R.  5  C.  P.  98. 

Gray,   62   Miss.   383.      See,  also.  111.  '  111.  R.   S.   [1883],  p.   1152,149; 

Central  R.  Co.  v.  Frazier,  64  111.  28.  Pittsburgh,  &c.  R.  Co.  v.  Campbell, 

In  Rockford,  &c.  R.   Co.  v.  Rogers  86  111.  443. 

(62   111.    346),   a   verdict   for   plaintiff  *  U.  C.  Consol.  Stat.,  c.  66,  §83; 

was  sustained  because  there  was  "no  McCallum  v.  Grand  Trunk  R.  Co.,  31 

doubt  that  there  was  an  undergrowth  U.  C.  Q.  B.  527 ;  distinguishing  Pren- 

of  grass  on  the  ground,  which  had  dergast  v.  Grand   Trunk  R.  Co.   25 

grown   the  previous  fall,  and  which  U.  C.  Q.  B.  193),  where  this  section 

had  not  been  removed,  and  this  was  of  the  statute  was  held  not  to  apply. 
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was  on  fire.  If  the  stubble  was  so  placed,  before  the  fire 
commenced,  the  owner  ought  to  remove  it  as  soon  as 
practicable  after  notice  of  the  fire ;  and,  if  he  fails  to  do  so, 
he  should  not  be  allowed  to  recover  any  greater  amount 
of  damages  than  he  would  have  suifered  had  he  removed 
the  stubble  promptly.  So  if  the  plaintiff,  or  his  servant  in 
charge,  saw  fire  approaching,  and  could  have  extinguished 
it  before  it  reached  his  land,  by  the  use  of  ordinary  diligence, 
the  plaintiff  cannot  recover  from  the  person  by  whose 
fault  the  fire  originated.^ 

§  680.  What  use  of  adjacent  land  not  contributory  negli- 
gence.— The  occupant  of  land  near  or  even  next  to  the 
track  of  a  railroad  is  not  chargeable  with  contributory 
negligence,  merely  by  reason  of  leaving  his  land  in  its 
natural  state,*  or  making  any  legitimate  use  of  his  property.* 
It  makes  no  difference  if,  by  so  doing,  his  property  may 
be  extremely  liable  to  take  fire,  in  the  event  of  the  rail- 
road trains  being  negligently  managed.*  He  is  not  re- 
quired to  anticipate  such  negligence,^  nor  to  give  up  the 
lawful  use  of  his  property,  in  such  manner  as  would  be 
deemed  prudent  under  ordinary  circumstances,  simply 
because  a  railroad  has  been  constructed  beside  his  land. 
Neither  will  the  knowledge  of  such  a  land-owner,  that 
engines  on  the  road  are  habitually  so  mismanaged  or 
defective  as  to  cause  frequent  fires  upon  or  near  the  track, 
make  any  difference.  Such  a  fact  may  add  to  the  evi- 
dence of  the  defendant's  negligence,  but  cannot  add  to  the 
plaintiff's  duties.®     There  are  decisions  and  dicta  which 

*  Illinois  Central  R.    Co.  v.    Mc-  Co.,  i  Denio,  91 ;  affirmed  and  extend- 

Clelland,  42  111.  355.     See  Batchelder  ed  in  Kalbfleisch  v.  Long  Island  R. 

V.  Heagan,  18  Maine,  32  ;  post,  §  682.  Co.,  102  N.  Y.  520. 

2  Vaughan  v.  Taff  Vale  R.  Co.,  3  *  Kalbfleisch  v.   Long  Island  R. 
Hurlst.  &  N.  743;  and  cases  cited  un-  Co.,  supra. 
der  §  681.     S.  P.,  as  to  water  in  an  ^  Ante,  §92. 
aqueduct,  Fik  Hon  v.  Spring  V.  Water            '  Evidence  that  fires  on  the  rail- 
Co.,  65  Cal.  619.  road  grounds  were  frequent  does  not 

'  Fero  v.  Buffalo,  &c.  R.  Co.,  22  increase  the  plaintiff 's  duty,  but  only 

N,  Y.  209;  Cook  V.  Champlain  Transp.  tends  to  prove  the  defendant's  negli- 
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conflict  with  this  view  ;^  but  they  are  against  the  weight 
of  authority,  and  cannot  be  justified  on  principle.  For  if 
the  frequent  recurrence  of  sparks,  large  enough  to  set 
thatched  roofs  on  fire,  is  to  make  it  an  act  of  negligence 
in  a  peasant-owner  to  cover  his  house  with  a  thatched 
roof,  then  a  few  more  sparks  will  preclude  him  from  using 
shingles;  while  a  great  railroad,  running  hundreds  of 
trains  daily,  could,  by  keeping  up  an  unbroken  stream  of 
sparks  day  and  night,  make  it  impossible  to  build  any 
houses  or  cultivate  any  crops  upon  adjoining  land,  since  to 
do  so  would,  under  the  principle  involved  in  these  rulings, 
be  contributory  negligence. 

§  681.  What  is  not  contributory  negligence. — According- 
ly, it  may  be  considered  settled  law  everywhere,  except  in 
Illinois,^  that  it  is  not  contributory  negligence  in  law,  for 


gence  (Snyder  v.  Pittsburgh,  &c.  R. 
Co.,  II  ^.  Va.  14). 

1  Hammon  v.  Southeastern  R.  Co., 
Walford  Railw.  183.  See  Smith  v. 
Hannibal,  &c.  R.  Co.,  37  Mo.  287. 

*  The  ruling  of  a  majority  of  the 
court,  in  Ohio,  &c.  R.  Co.  v.  Shane- 
felt  (47  111.  497),  that  owners  of  land, 
contiguous  to  railroads,  were  as  much 
bound  in  law  to  keep  their  lands  free 
from  an  accumulation  of  dry  grass 
and  weeds  as  railroad  companies  were, 
and  that,  when  a  fire  ignited  on  the 
company's  right  of  way  was  com- 
municated to  fields  adjoining,  the 
negligence  of  such  owner  in  allowing 
such  accumulations  on  his  land  would 
prevent  his  recovery  unless  the  com- 
pany's negligence  was  greater  than  his 
own,  was  adopted,  although  limited  in 
its  application,  in  Chicago,  &c.  R.  Co. 
•V.  Simonson  (54  111.  504).  This  Illinois 
doctrine  has  possibly  been  adopted  in 
Iowa  (see  Kesee  v.  Chicago,  &c.  R. 
Co.,  30  Iowa,  78),  but  nowhere  else. 
It  is  plausible,  but  erroneous.  The 
reason  why   a   railroad    company    is 


bound  to  clear  its  land  of  inflammable 
rubbish  is  that  it  continually  carries 
masses  of  live  coals  over  it,  and- is 
practically  certain  to  drop  red-hot 
cinders  upon  the  land  many  times  a 
day.  When  farmers  do  the  same  thing, 
even  once  a  day,  it  will  be  time  to  hold 
them  to  the  same  obligation  in  this 
respect  as  railroad  managers,  but  not 
until  then.  The  decision  was  especially 
erroneous  in  Illinois,  because  the  legis- 
lature had  expressly  required  railroad 
companies  thus  to  clear  their  lands, 
and  had  not  required  other  land-owners 
to  do  so.  So,  leaving  a  house  unfin- 
ished, without  windows,  near  a  rail- 
road, was  held  (erroneously  we  think) 
contributory  negligence  (Great  West- 
ern R.  Co.  V.  Haworth,  39  111.  346). 
Plaintiff  built  his  house  at  a  reasona- 
bly safe  distance  from  the  track;  a 
warehouse  belonging  to  another  near 
the  track  was  set  on  fire  from  a  pass- 
ing engine,  and  communicated  the 
fire  to  plaintiff's  house;  judgment  for 
him  was  affirmed  (Toledo,  &c.  R.  Co. 
V.  Maxfield,  72  111.  95). 
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the  occupant  of  land  adjoining  the  road  to  leave  dry  grass, 
stubble,  underbrush,  etc.,  in  his  field,^  or  to  build  on  any 
part  of  his  land,^  or  to  cover  a  roof  with  wooden  shingles,* 
or  to  fail  to  have  a  good  roof  or  to  keep  it  in  repair,*  or  to 
leave  doors  and  windows  open.^    And  it  would  nowhere  be 


'  Thus,  one  whose  woods,  or  crops, 
on  land  closely  adjoining  a  railroad 
have  been  destroyed  by  fire  from  a 
passing  engine,  is  not  deprived  of 
remedy  by  the  fact  that  he  allowed 
underbrush,  dry  grass,  stubble  and 
other  combustible  vegetation  to  re- 
main in  a  very  dry  season  (Vaughan 
V.  Taff  Vale  R.  Co.,  3  Hurlst.  &  N. 
743 ;  Fitch  V.  Pacific  R.  Co.,  45  Mo. 
322 ;  Flynn  v.  San  Francisco,  &c.  R. 
Co.,  40  Cal.  14).  The  first  case  was 
reversed  on  other  grounds  (5  H.  &  N. 
679) ;  but  the  plaintiff  finally  recovered 
his  damages  (see  Fremantle  v.  Lon- 
don &  Northwestern  R.  Co.,  10  C.  B. 
N.  S.  89).  "A  person  owning  land 
near  a  railroad  is  not  obliged  to  keep 
the  leaves  falling  from  his  trees,  from 
being  carried  by  the  wind  to  such 
railroad,  nor  to  keep  his  lands  clear 
of  leaves  and  dry  grass  or  weeds  or 
other  combustible  matter''  (Salmon  v. 
Delaware,  &c.  R.  Co.,  38  N.  J.  Law, 
S;  S.  C,  39  Id.  299;  followed  in 
Snyder  v.  Pittsburgh,  &c.  R.  Co.,  1 1 
W.  Va.  14;  Phila.  &c.  R.  Co.  v. 
Schultz,  93  Penn.  St.  341 ;  Pittsburgh, 
&c.  R.  Co.  V.  Jones,  86  Ind.  496; 
S.  P.,  Jaffrey  v.  Toronto,  &c.  R.  Co., 
23  Upper  Canada  [C.  P.],  553.  In 
Virginia,  the  Illinois  rule  was  directly 
repudiated,  in  a  case  where  plaintiff 's 
land  was  covered  with  dry  grass  and 
broom-sedge,  in  the  same  manner  as 
the  company's  right  of  way  (Rich- 
mond, &c.  R.  Co.  V.  Medley,  75  Va. 
499).  See  also  Palmer  v.  Mo.  Pacific 
R.  Co.,  76  Mo.  217;  Louisville,  &c.  R. 
Co.  V.  Krinning,  87  Ind.  351;  Pitts- 
burgh. &c.  R.  Co.  V.  Hixon,  79  Ind. 
Ill;  Bryant  v.  Central,  &c.  R.  Co.,  56 


Verm.  710.  The  rule  in  Wisconsin 
is  that  the  existence  of  combustible 
materials  upon  the  land  of  adjacent 
owners  is  not  negligence  (Erd  v. 
Chicago,  &c.  R.  Co.,  41  Wise.  65 ; 
following  Kellogg  v.  Chicago,  &c.  R. 
Co.,  26  Id.  223).  Plaintiff  had  a  rick 
of  hay  125  yards  from  the  railroad; 
the  intervening  space  was  covered 
with  dry  grass,  as  was  also  defendant's 
right  of  way.  Fire  started  in  defen- 
dant's grass  and  extended  through 
plaintiff's  grass  to  the  hay.  Defen- 
dant held  liable,  because  the  obliga- 
tion of  care  to  prevent  fires  rested 
upon  it,  and  not  on  plaintiff  (Gulf,  &c. 
R.  Co.  V.  Lowe,  2  Tex.  App.  Civ.  Cas. 
§§  648,  650). 

2  Grand  Trunk  R.  Co.  v.  Richard- 
son, 91  U.  S.  454;  Burke  v.  Louisville, 
&c.  R.  Co.,  7  Heisk.  451  [plaintiff 
built  house  30  yards  from  railroad 
and  roofed  it  with  cypress  shingles]. 
It  is  not  contributory  negligence  not 
to  remove  a  bam,  which  was  100  feet 
from  the  track  (Caswell  v.  Chicago, 
&c.  R.  Co.,  42  Wise.  193).  Compare 
Hill  V.  Ontario,  &c.  R.  Co.  13  Upper 
Canada  [Q.  B.],  503. 

'  Burke  v.  Louisville,  &c.  R.  Co. 
supra;  Alpern  v.  Churchill,  53  Mich. 
607. 

*  Philadelphia,  &c.  R.  Co.  v. 
Hendrickson,  80  Penn.  St.  182.  To 
same  effect  in  Delaware  (Jefferis  v. 
Philadelphia,  &c.   R.    Co.,' 3   Houst. 

447)- 

^  Chicago,  &c.  R.  Co.  v.  Simon- 
son,  54  111.  504.  So  held,  where  only 
one  pane  of  glass  was  out  (Martin  v. 
Western  Un.  R.  Co.,  23  Wise.  437. 
Whether,  by  leaving  his  door  open, 
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held  that  one  is  bound  to  supply  himself  with  appliances 
for  extinguishing  fire,  in  anticipation  of  another's  negli- 
gence.^ Where  it  is  the  custom  of  the  country  to  take 
certain  precautions  against  fire,  e.  g.,  to  plow  around  h.ay- 
stacks,  the  plaintiff's  neglect  to  follow  the  custom  may  be 
left  to  the  jury  to  decide  whether  he  was  in  fault.^ 

§  682.  What  is  contributory  negligence. — It  may  be  that 
any  use  of  land  which  would  be  so  highly  dangerous  any- 
where, on  account  of  liability  to  fire,  as  to  be  restrained  by 
special  laws,  would  be  deemed  evidence  of  contributory 
negligence,  when  applied  to  land  adjoining  a  railroad. 
The  voluntary  and  needless  accumulation  of  shavings  or 
other  combustible  matter  upon  the  land,  close  to  a  railroad, 
has  been  so  regarded:  the  case  being  plainly  distinguish- 
able from  those  in  which  combustible  matter  had  accumu- 
lated by  the  act  of  nature.^     The  entire  doctrine  of  these 


facing  the  railroad,  ■with  combustible 
material  inside,  the  plaintiff  was 
culpably  negligent,  has  been  held  a 
question  for  the  jury  (Fero  v.  Buffalo, 
&c.  R.  Co.,  22  N.  Y.  209;  Ross  v. 
Boston  &  Worcester  R.  Co.,  6  Allen, 
87).  See  also  Garrett  w.  Chicago,  &c. 
R.  Co.,  36  Iowa,  121;  Tanner  v,  N. 
Y.  Central  R.  Co.,  21  N.  Y.  Weekly 
Dig.  396. 

1  McLaren  v.  Canada  Central  R. 
Co.,  32  Upper  Canada  [C.  P.],  324. 

^  Plaintiff  stacked  hay  on  an  open 
prairie  about  a  mile  and  a  half  from 
the  railroad,  with  dry  grass  all  around 
it  and  intervening  all  the  way  to  the 
track  and  took  no  means  to  protect  it 
from  fire;  it  took  fire  from  sparks 
from  a  locomotive  which  was  provided 
with  the  best  appliances  to  prevent  the 
escape  of  sparks  and  in  charge  of  a 
skillful  engineer.  It  was  usual  in  that 
part  of  the  country  to  plow  around 
such  stacks,  but  plaintiff  did  not  so 
plow.       Held   that  whether   plaintiff 


had  done  all  he  should  to  protect  his 
property  was  a  question  for  the  jury 
(Kans.  Pacific  R.  Co.  v.  Brady,  17 
Kans.  380 ;  Missouri  Pac.  v.  Kincaid, 
29  Id.  654;  St.  Joseph,  &c.  R.  Co.  v. 
Chase,  11  Id.  47).  The  failure  to  so 
plow  was  held  not  to  be  negligence  in 
Burlington,  &c.  R.  Co.  v.  Westover  (4 
Neb.  268) ;  Kesee  v.  Chicago,  &c.  R. 
Co.  (30  Iowa,  78),  and  in  Slossen  v. 
Burlington,  &c.  R.  Co.  (60  Id.  215). 

^  Murphy  v.  Chicago,  &c.  R. 
Co.,  45  Wise.  222,  where  Ward  v. 
Milwaukee,  &c.  R.  Co.,  29  Id.  144,  is 
approved,  and  other  Wisconsin  cases 
are  distinguished.  S.  P.,  Coates  v.  Mis- 
souri, &c.  R.  Co.,  61  Mo.  38;  Macon, 
&c.  R.  Co.  V.  McConnell,  27  Geo.  481. 
Plaintiff's  stable  was  about  two  feet 
from  the  railroad  fence.  He  threw 
the  bedding  of  the  horse  out  of  the 
window  and  allowed  it  to  accumulate 
during  a  dry  season  from  spring  until 
end  of  July,  near  the  track,  where  it 
was  set  fire  to  by  a  spark   from   an 
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cases  is,  however,  open  to  serious  question  ;  and  certainly, 
no  exposure  of  inflammable  materials,  in  the  orderly  con- 
duct of  a  legitimate  business  at  a  place  where,  if  the  railroad 
did  not  exist,  such  materials  could  thus  be  used  without 
fault,  will  relieve  the  company  from  liability  for  its  own 
negligence.^  One  who  invites  upon  his  premises  an  engine, 
which  he  knows  to  be  defective,  cannot  hold  the  owner 
responsible  for  a  fire  caused  by  such  defect.*  Upon  be- 
coming actually  aware  that  a  fire  has  been  started  by  the 
defendant's  negligence,  it  is  the  duty  of  the  plaintiff  to  use 
the  same  diligence  to  prevent  it  from  extending  upon  his 
premises,  which  a  prudent  man  would  use  if  the  fire  had 
been  started  by  his  own  negligence.*  He  should  be 
allowed  just  compensation  for  the  trouble  incurred  in 
such  efforts  ;  but  he  may  not  fold  his  arms  and  say  :  "  Let 
the  fire  bum ;  I  did  not  start  it." 


engine.  Held  that  the  evidence  of  his 
negligence  was  sufficient  to  require  the 
question  to  be  submitted  to  the  jury 
(Collins  7/.  N.  Y.  Central  R.  Co.,  5  Hun, 
499).  In  Niskern  v.  Chicago,  &c.  R. 
Co.  (22  Fed.  Rep.  811).  plaintiff  failed 
because  of  his  own  negligence  in  piling 
his  cornstalks  so  near  the  track. 

1  Kalbfleisch  v.  Long  Island  R. 
Co.,  102  N.  Y.  520. 

2  The  owners  of  a  warehouse 
owned  a  railroad  track  running  on 
their  own  premises  near  it,  and  em- 
ployed a  railroad  company  to  send 
an  engine  to  draw  cars  over  it,  for 
their  accommodation.  The  engine 
threw  off  sparks  badly ;  and  this  they 
observed  and  complained  of,  but 
nevertheless  continued  to  make  use  of 
it ;  and  the  warehouse  was  burned  by 
sparks  emitted  from  it.      Held,  that 


they  could  not  recover  (Marquette,  &c. 
R.  Co.  V.  Spear,  44  Mich.  169). 

'  111.  Central  R.  Co.  v.  McClelland, 
42  111.  355.  See  Chicago,  &c.  R.  Co. 
V.  Pennell,  94  Id.  448 ;  McNarra  v. 
Chicago,  &c.  R.  Co.,  41  Wise.  69 ;  Dog- 
gettt/.  Richmond,  &c.  R.  Co.,  78  N.  C. 
305 ;  St.  Louis,  &c.  R.  Co.  v.  Hecht 
38  Ark.  357;  Snyder  v.  Pittsburgh, 
&c.  R.  Co.,  1 1  W.  Va.  1 5.  But  where 
fire  originated  30  or  40  rods  from 
plaintiff's  land,  evidence  that  he  saw 
smoke  rising  from  defendants'  track 
for  two  or  three  days  (the  last  time 
being  eight  days  before  his  property 
was  burned)  and  took  no  measures  to 
have  the  fire  extinguished,  did  not 
sustain  a  finding  of  contributory 
negligence  (McNarra  v.  Chicago,  &c. 
R.  Co.,  41  Wise.  69). 
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EXPLOSIVES,  MACHINERY,  AND  MISCELLANEOUS  CASES. 


683.  Management  of  machinery. 

684.  Machinery :    contributory    negli- 

gence. 

685.  Statutory  duty  to  fence  machinery. 

686.  Negligent  use  of  fire-arms,  etc. 

687.  Burden  of  proof  on  defendant. 


§  688.  Negligent  use  of  fire-works,  torpe- 
does, etc. 

689.  Storing  of  gunpowder,  etc. 

690.  Shipping,  etc.,  of  dangerous  ma- 

terial. 

691.  Vendors  of  poisons. 


§  683^  Management  of  machinery. — Every  one  owning 
or  using  machinery,  which  is  or  may  become  dangerous, 
is  bound  to  take  such  precautions  as  reasonable  care 
would  suggest,  to  prevent  it  from  injuring  persons  who 
are  rightfully  in  its  vicinity,^  either  by  fencing  it  or  sta- 
tioning some  capable  person  to  watch  it.^  Persons  who 
are  invited  to  use  a  machine  have  a  right  to  recover  from 
the  person  giving  the  invitation  for  an  injury  that  they 
suffer  in  consequence  of  its  unfitness  for  the  work,  or  of 
its  imperfect  construction,  if  the  latter  person  was  aware 
of  the  danger  to  which  any  one  so  using  the  machine  was 
exposed,  or  if  he  was  culpably  negligent  in  constructing 
it.*  If  steam  or  any  other  explosive  force  is  used  to  pro- 
pel machinery,  the  person  using  it  is  liable  to  every  one 
injured  in  person  or  property  by  an  explosion  occurring 
through  want  of  ordinary  care  in  the  management  of  the 


^  It  is  culpable  negligence  to  set  a 
boy  of  fourteen  to  work  upon  a  dan- 
gerous machine,  without  pointing  out 
its  dangers  (Coombs  v.  New  Bedford 
Cordage  Co.,  102  Mass.  572);  unless 
he  has  learned  the  danger,  and  how 
to  use  the  machine,  from  some  other 


source  (Sullivan  v.  India  Mfg.  Co., 
113  Mass.  396). 

^  See  Hayden  v.  Smithville  Mfg. 
Co.,  29  Conn.  548 ;  Mullaney  v.  Spence, 
15  Abb.  N.  S.  319;  KefFe  v.  Milwau- 
kee R.  Co.,  21  Minn.  207. 

'  Cowley  V.  Sunderland,  6  Hurlst 
&  N.  565. 
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boiler  ^  or  any  other  of  the  machinery ;  but  he  does  not 
guarantee  the  safety  of  the  boiler.* 

§  684.  Machinery :  contributory  negligence.— Where  dan- 
gerous machinery  is  in  operation,  in  full  view,  one  who 
has  a  mere  license  to  pass  over  the  premises  must  choose 
a  path  (if  there  is  one)  quite  out  of  the  range  of  such 
machinery,  even  though  it  be  not  so  convenient  as  the 
more  dangerous  path;  and  he  cannot  recover  for  an  injury 
which  he  might  thus  have  avoided ;  for  he  has  no  right  to 
require  a  fence  to  be  put  around  the  machinery  for  his 
benefit.  Nor,  if  a  fence  is  put  up,  can  he  complain  of  its 
insufficiency,  unless  its  defects  were  of  a  nature  that  did, 
and]well  might,  mislead  him  into  thinking  it  safe.®  It  was 
once  held  that,  where  a  machine  was  not  in  motion  and 
could  do  no  injury  while  quiescent,  its  owner  was  not 
liable  for  the  damage  done  thereby  to  one  who  wantonly  set 
it  in  motion  ;  and  this,  even  though  the  machine  was  left 
unwatched  in  a  public  place,  and  though  the  injured  per- 
son was  a  very  young  child.*  But  this  has  been  practically 
and  properly  overruled.^ 

§  685.  Statutory  duty  to  fence  machinery.— In  England, 
mill-owners  are  required  by  statute  to  fence  all  their  mill- 
gearing,  and  certain  other  parts  of  their  machinery,  while 

1  Spencer  v.   Campbell,  9  Watts  Light  Co.,  Id.  109).    So  is  the  seller 

&  S.  32.     In  case  of  explosion,  the  of  illuminating  oil  of  less  than  the 

omission  of  previous  inspection  of  the  statutory  requirement  of  purity  (Wel- 

boiler,  as  required  by  law.  casts  upon  lington  v.  Donner  Kerosene  Oil  Co., 

the  defendant  the  burden  of  showing  104  Id.  64). 

that  such  omission  did  not  contribute  ^  Marshall  v.  Welwood,  38  N.  J. 

to  the  explosion  (Van  Orden  v.  Rob-  Law,  339;    see  Jaffe  v.  Harteau,  $6 

inson,  46  Hun,  567).     In  Massachu-  N.  Y.  398.  „    ,,    »    xt 

setts,    one  who  violates  the  statute  »  Bolch  v.  Smith,  7  Hurlst.  &  N. 

forbidding  the  erection  of   a  steam  736. 

engine  within  five  hundred  feet  of  a  *  Mangan  v.  Atterton,  L.  R.  i  Ex. 

dwelling-house,  is  liable  for  the  dam-  239.  t    o       ^  tj 

ages  caused  by  an  explosion  (Quin  =  Clark  v.  Chambers,  L.  R.  3  Q-  B. 

V.   Lowell  Electric    Light    Co.,    140  Div.  327, 338. 
Mass.  106 ;  Quin  v.  Middlesex  Electric 
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in  motion  for  manufacturing  purposes.^  Although  this 
statute  purports  to  be  for  the  protection  of  "  children  and 
young  persons,"  yet  its  language,  in  respect  to  this  particu- 
lar duty,  is  sufficiently  broad  to  entitle  all  persons  em- 
ployed in  mills  to  its  benefits.'*  And  although  the  statute 
imposes  a  penalty  for  the  violation  of  its  provisions,  yet 
this  is  not  the  only  remedy  left  to  an  injured  party.  The 
omission  to  have  a  fence  where  it  is  required  is  an  act  of 
negligence,  for  which  damages  may  be  recovered,  irrespec- 
tive of  the  penalty.*  The  requirement  of  the  statute  being 
absolute,  it  is  no  defense  to  show  that  fencing  would  not 
have  lessened  the  danger  of  the  particular  machinery  in 
question,*  But  if  it  was  in  use  for  any  other  than  manu- 
facturing purposes,  the  absence  of  a  fence  is  no  ground  of 
complaint  under  the  statute,^  whatever  it  may  be  at  com- 
mon law.  And  the  statute  does  not  exclude  the  defense 
of  contributory  negligence.  One  who,  knowing  that  the 
machinery  is  unfenced,  carelessly  gets  in  its  way,  cannot 
recover  for  his  injury." 

§  686.  Negligence  in  use  of  fire-arms. — The  common 
use  of  fire-arms  by  people  of  all  classes  and  ages,  which  is 
characteristic  of  this  country,  has  of  course  led  to  the  in- 


1  Stat.  7  &  8  Vict.  c.  IS,  §  21.  As  «  Caswell  v.  Worth,  5  El.  &  Bl, 
to  the  places  which  must  be  fenced,  849 ;  Doel  v.  Sheppard,  Id.  856.  Cole- 
see  Britton  z/.  Great  Western,  &c.  Co.,  ridge,  J.,  said:  "The  statute  makes 
L.  R.  Exch.  130.  the  omission  of  a  certain  act  illegal, 

2  Coe  V.  Piatt,  6  Exch.  752.  and  subjects  the  parties  omitting  it  to 
»  Caswell  V.  Worth,  j  El.  &  Bl.  penalties.     But  there  can  be  no  doubt 

849,  per  Coleridge  and  Crompton,  JJ.  that  a  party  receiving  bodily  injury 

■•  Doel  V.  Sheppard,  s  El.  &  Bl.  through  such  omission  has  the  right 

856.     Under  an  Iowa  statute,  which  of  suing  at  common  law.    The  action, 

required  the  tumbling-rod  of  threshing  however,  must  be  subject  to  the  rules 

machines  to  be  boxed,  it  was   held  of  common  law ;  and  one  of  those  is 

that  a  violation  of  the  statute  consti-  that  a  want  of  ordinary  care,  or  will- 

tuted  negligence  (Messenger  v.  Pate,  ful  misconduct,  on  the  part  of  the 

42  Iowa,  443).  plaintiff,  is  an  answer  to  the  action" 

=  Coe  V.  Piatt,  6  Exch.  752;  7  Id.  (Caswell  v.  Worth,  supra). 
460. 
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fliction  of  a  vast  number  of  injuries  from  negligence  in 
their  use  ;  but,  for  various  reasons,  the  number  of  litigated 
cases  arising  out  of  such  injuries  have  been  comparatively 
few ;  and  the  number  of  cases  presenting  any  question 
of  law  which  could  make  them  worthy  of  report,  are 
still  fewer.  A  very  high  degree  of  care  is  required  from 
all  persons  using  fire-arms  in  the  immediate  vicinity  of 
other  people,  no  matter  how  lawful,  or  even  necessary, 
such  use  may  be.^  For  one  to  draw  and  present  a"  loaded 
pistol,  with  the  intention  of  using  it,  in  a  room  where 
many  persons  are  present,  is  such  recklessness  as  will 
make  him  liable  to  one  injured  by  its  discharge,  though 
not  the  person  intended  to  be  injured.**  Not  only  does  the 
infliction  of  a  wound  upon  the  person,*  or  a  breach  in  the 
property  of  another,  constitute  an  actionable  injury;  but 
an  action  will  also  lie  for  injury  suffered  from  the  fright 
naturally  caused  by  the  discharge  of  a  gun  under  circum- 
stances making  it  improper  to  fire  it*  It  may  be  action- 
able negligence  to  have  a  loaded  gun  where  it  can  be  got 

1  Weaver  v.  Ward,  Hob.  134  [ac-  '  Trespass  lies  against  the  master 
cidental  injury  by  soldier  discharging  of  a  steamboat  for  the  injury  done  to 
his  gun  while  at  drill;  actionable];  the  person  of  another  by  the  discharge 
Castle  V.  Duryee,  i  Abb.  Ct.  App.  of  a  gfun  on  board,  by  his  command 
327 ;  aft'g  32  Barb.  480.  See  ante,  and  in  his  presence,  though  the  injury 
§  322,  note.  See  Moody  v.  Ward,  13  resulted  from  a  want  of  due  care 
Mass.  299 ;  McClenaghan  v.  Brock,  5  merely  (Rhodes  v.  Roberts,  i  Stew. 
Rich.  Law,  17;  Priester  v.  Angley,  S  [Ala.]  145).  Case,  not  trespass,  was 
Id.  44 ;  Haack  v.  Fearing,  5  Robert-  held  to  be  the  proper  action  against 
son,  528.  Plaintiff  and  defendant  one  who  discharged  a  musket  at  a 
were  gunning  together,  and  while  de-  vessel,  and  wounded  the  master, 
fendant  was  sitting  on  the  fence  his  whereby  the  intended  voyage  was  de- 
gun  was  discharged  by  pointing  it,  or  feated,  and  the  owners  of  the  vessel 
by  the  rail  turning,  and  plaintiff  was  subjected  to  loss  (Adams  v,  Hemmen- 
shot  and  wounded.  Held,  the  ques-  way,  1  Mass.  145).  See  Dalton  v. 
tion   of  defendant's    negligence  was  Favour,  3  N.  H.  465. 

properly  left  for  the  jury  (Moebus  v.  *  Cole    v.    Fisher,    11   Mass.   137 

Becker,  46  N.  J.  Law,  41).  [horse  frightened  by  discharge  of  gun 

2  Chiles  V.  Drake,  2  Mete.  [Ky.]  in  highway].  See  Rennerw.  Canfield, 
146.  [Minn.]  30  N.  W.  Rep.  435. 
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at  by  a  child  ;  and  it  is  certainly  negligent  to  intrust  such  a 
gun  to  one  incompetent  to  handle  it.^ 

§  687.  Burden  of  proof  on  defendant.— If  a  person  is  in- 
jured by  the  discharge  of  a  gun  in  the  hands  of  the  defend- 
ant who  has  entire  control  of  it,  the  burden  is  on  the  latter 
to  prove  that  the  gun  was  not  fired  at  the  wounded  per- 
son, either  intentionally  or  negligently,  but  that  the  result 
was  without  fault  on  the  part  of  the  defendant.^ 

§  688.  Negligent  use  of  fire-works.— The  discharge  of 
fire-works  of  every  kind,  in  all  kinds  of  places,  and  with  a 
total  disregard  of  comfort,  convenience,  and  safety  of 
every  one  not  engaged  in  the  same  patriotic  work,  is  a 
well-known  feature  of  our  great  national  anniversary.  If 
custom  could  sanction  anything  inherently  unreasonable 
and  reckless,  such  sanction  might  be  well  claimed  for  this 
practice,  which  is  now  verging  upon  a  century  in  age, 
during  all  which  time  the  precedent  has  been  honored  by 
a  strict  observance.  But  the  law,  preferring  common  sense 
to  precedent,  does  not  admit  of  any  excuse  for  such  con- 
duct upon  this  ground ;  and  every  one  who  indulges  him- 
self, even  on  the  Fourth  of  July,  in  the  discharge  of  fire- 
works in  a  highway  or  any  place  to  which  he  has  not  a 
private  right,  is  liable  for  any  injury  thereby  caused  to 
another.*    Nor  is  it  contributory  negligence  on  the  part  of 

1  Dixon  V.  Bell,  5  Maule  &  Sel.  to  recover  for  loss  of  service  and  ex- 

198.     One  who  sold  toy -pistol  cart-  pense  of   caring  for  him.     It  should 

ridges  to  a  young  boy,  knowing  them  show  that  the  accident  ought  to  have 

to  be  dangerous,  and  that  the  boy  was  been   anticipated  by  defendant  as  a 

unfit  to  be  entrusted  with  them,  is  li-  probable  result  of  the  sale  (Poland  v. 

able  for  the  consequences  (Binford  v.  Earhart,  70  Iowa,  285). 

Johnston,  82  Ind.  426).    See  Carter  v.  ^  Atchison  v.  DuUam,  16  111.  App. 

Towne,  98  Mass.  567.     An  allegation  42  ;    Morgan   v.   Cox,   22   Mo.   373  ; 

that  defendant  sold  a  revolver,  in  vio-  Tally  v.  Ayres,  3  Sneed,  677 ;   Cha- 

lation    of    the    statute,    to   plaintiff's  taigne  v.  Bergeron,  10  La.  Ann.  699. 

minor  son,  fifteen  years  old,  with  which  '  Conklin  v.  Thompson,  29  Barb, 

he   afterwards  injured  himself,  does  218;  Hill  w.  Charlotte,  72  N.  C.  55. 
not  show  a  cause  of  action  in  plaintiff 
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the  injured  person  to  walk  or  ride  upon  a  highway  at  the 
very  time  that  fire-works  are  exploding  in  it.^  And  one 
who  lights  a  squib  or  other  fire-work,  and  throws  it 
where  it  causes  danger  to  another,  is  liable  to  any  one 
ultimately  injured  by  its  explosion,  though  it  be  thrown 
from  one  person  to  another  for  any  number  of  times.** 
The  leaving  of  an  unexploded  signal  torpedo  upon  a  rail- 
way track,  at  a  road-crossing,  is  such  negligence  as  will 
render  the  company  liable  for  the  consequences  of  its  ex- 
plosion.* 

§  689.  Storing  of  gunpowder,  etc.— The  owner  or  con- 
troller of  dangerous  goods,  such  as  gunpowder  and  other 
explosives,  who  keeps  them  on  his  premises,  does  so  at  his 
own  peril,  and  he  is  bound  to  exercise  great  care  to  prevent 
an  injury  which  a.'  prudent  man  would  reasonably  foresee 
might  result  therefrom.  It  is  not  always,  however,  a 
question  of  due  care.  Whether  the  keeping  of  gun- 
powder or  other  explosives  upon  private  premises  con- 
stitutes a  nuisance  depends  upon  the  locality,  the  quantity, 
and  the  surrounding  circumstances,  without  regard  to  the 
question  whether  it  was  kept. carelessly  or  negligently.*  It 
is  clear,  however,  that  a  bailee  of  goods,  of  the  explosive 
nature  of  which  he  had  no  knowledge,  is  bound  to  use 

1  See   Conklin   z/.  Thompson,   29  responsible  for  the  acts  of  their  minor 
Barb.  218 ;  King  v.  Ford,  I  Stark.  421  children,   when   residing    with    them 
[negligence  in  schoolmaster  allowing  (MuUins  v.  Blaise,  37  La.  Ann.  92). 
pupils  to  use  fire-works].  *  Harriman  v.  Pittsburgh,  &c.  R. 

2  Scott  V.  Shepherd,  2  W.  Blacks.  Co.,  [Ohio]  12  N.  E.  Rep.  451  ;  Car- 
892;  3  Wils.  403.  See  ante,  §  37,  ter  v.  Columbia,  &c.  R.  Co.,  19  S.  C. 
note  3.  Defendant's  child,  d.,  aged  20;  Powers  z/.  Harlow,  53  Mich.  507. 
six,  was  firing  roman  candles  from  the  *  It  is  therefore  error  to  charge 
gallery  of  defendant's  house,  with  other  that  defendant  is  entitled  to  a  ver- 
of  his  children,  when  G.  discharged  his  diet,  unless  the  jury  find  that  de- 
candle  downward,  so  that  it  struck  and  fendant  carelessly  or  negligently  kept 
injured  plaintiff's  minor  child  in  the  the  gunpowder  on  his  premises  (Heeg 
street  below.  Held,  defendant  was  li-  v.  Licht,  80  N.  Y.  579).  As  to  negli- 
able  for  the  act  of  his  child,  under  the  gence  in  blasting,  see  Colton  v.  On- 
provision  of  the  Code  making  parents  derdonk,  69  Cal.  155. 
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only  ordinary  care  in  reference  to  them:  having  used  that 
care,  he  is  not  responsible  for  the  consequence  of  an  ex- 
plosion.^ 

§  690.  Shipping,  etc.,  of  dangerous  material.— One  who 
puts  in  the  charge  of  another,  as  carrier,  depositary,  or 
otherwise,  anything  which  he  knows  to  be  of  a  dan- 
gerous nature,  liable  to  injure  other  goods  by  explosion, 
corrosion,  combustion,  leakage,  or  the  like,  is  bound  to 
give  the  person  with  whom  such  things  are  deposited 
reasonable  notice  of  the  danger ;  and  if  he  fails  to  do  so, 
he  is  liable  for  all  damage  that  may  be  done  thereby  to 
the  persons  or  property  of  others,  coming  without  their 
fault  into  dangerous  contact  with  the  thing,  while  its 
nature  remains  unknown  to  the  persons  having  it  in 
charge.  Thus,  where  a  substance  was  shipped  under  the 
name  of  bleaching  powder,  which  was  in  fact  mainly 
chloride  of  lime,  the  shipper  was  held  liable  for  damage 
done  to  other  goods  on  board  by  the  fumes  of  the  powder.* 
So  where  the  defendant  gave  a  carrier's  servant  a  carboy 
of  nitric  acid,  marked  "  acid "  only,  and  the  servant  was 
injured  by  the  explosion  of  the  acid,  it  was  held  that  the 
defendant  was  liable  for  the  injury.*  If  the  thing  is  an  or- 
dinary article  of  merchandise,  the  qualities  of  which  are 
generally  known,  such  as  gunpowder,  gun-cotton,  nitric 
acid,  nitro-glycerine,  etc.,  a  simple  disclosure  of  the  name 

1  Parrot  v.  Wells,   15  Wall.  524  if  the  car  had  been  standing  at  any 

[Nitro-Glycerine  Case].    A  car  load  of  other  place  in  the  yard.    Held,  that  the 

dynamite  standing  in  the  yard  of  the  burden  of  proof  was  on  the  plaintiff  to 

railroad  company  awaiting  the  orders  show  that  the  car  stood  in  an  improper 

of  its  owner,  took  fire  and  exploded,  place,  and  that  there  was  no  evidence 

injuring   plaintiff 's  property.    There  of  negligence  to  go  to  the  jury  (Walker 

was  no  evidence  that  the  fire   had  v.  Chicago,  &c.  R.  Co.,  [Iowa]  33  N. 

caught  from  passing  engines,  or  that  W.  Rep.  224). 

they  were  defective  in  their  machinery  ^  Brass  v.  Maitland,  6  El.  &  B. 

to    prevent  fire  escaping  therefrom.  470. 

There  was  no  evidence  that  the  dyna-  '  Farrant  v.  Barnes,  11  C.  B.  N.  S. 

mite  was  not  properly  protected,  nor  553. 
that  the  damage  would  have  been  less 


569  EXPLOSIVES,    MACHINERY,   ETC.  [§  69 1 

of  the  article  is  sufficient  notice  of  its  nature  ;  but  if  the 
thing  is  new  in  the  market,  or  if  its  dangerous  qualities 
are  not  common  to  its  species,  further  warning  is  neces- 
sary. Thus,  while  in  shipping  a  tiger  no  warning  could  be 
required,  the  viciousness  of  a  horse,  disposed  to  kick  or 
bite,  ought  to  be  clearly  stated  to  the  carrier.  It  is  not 
necessary,  in  order  to  maintain  an  action  on  this  ground, 
to  show  that  the  person  so  delivering  the  property  made 
any  false  representation,  or  intended  any  fraud  ;^  but  it 
must  be  shown  that  he  knew  the  dangerous  nature  of  the 
thing,"  and  that  the  person  receiving  it  neither  knew  it, 
nor  was  put  upon  inquiry  with  the  means  of  knowledge.® 

§  691.  Vendors  of  poisons.— The  mere  possession  of 
poison,  or  any  other  dangerous  thing,  involves  no  liability 
for  its  use  by  a  person  who  had  no  right  to  touch  it*  But 
all  persons  who  deal  with  deadly  poisons  are  held  to  a 
strict  accountability  for  their  use.  The  highest  degree  of 
care  known  among  practical  men  must  be  used  to  prevent 
injury  from  the  use  of  such  poisons.®  And  one  who  sells 
poison,  labelled  (by  his  culpable  negligence)  as  an  inno- 
cent drug,  is  liable  to  any  person  injured  thereby,  no  mat- 
ter through  how  many  hands  it  may  have  passed."  A 
druggist  is  undoubtedly  held  to  a  special  degree  of  respon- 
sibility for  the  erroneous  use  of  poisons,  corresponding 

1  Brass  v.  Maitland,   6  El.  &  B.  Co.  64  N.  C.  382 ;  Spelman  v.  Fisher 
470;  Farrant  v.  Barnes,  supra.  Iron  Co.,  56  Barb.  151. 

2  Williams  v.  East   India  Co.,    3  =  Ryall  v.  Kennedy,  40  N.  Y.  Su- 
East,  192.  perior,  347  ;  Kennedy  v.  Ryall,  67  N. 

»  See  Brass  v.  Maitland,  supra ;  Y.   379   [steward  of  vessel  liable  for 

Baily  v.  Merrell,  3  Bulstr.  94.  allowing  the    exposure  of  poisonous 

*  Callahan  v.  Warne,  40  Mo.  131.  fumigating  liquid].     See  Davidson  v. 

As  to  liability  under  Mass.  Stat,   of  Nichols,  11  Allen,  514. 
i860  (ch.  152),  of  vendor  of  explosive  »  Thomas  v.  Winchester,  6  N.  Y. 

oil,  see  Hourigan  v.  Nowell,  no  Mass.  397;  Norton  v.  Sewall,  106  Mass.  143; 

470;   Nichols  V.  Smith,  115  Id.  332;  Minner  z/.  Scherpich,  5  N.  Y.  St.  Rep. 

see  also,  Allison  z/.  Western,  &c.  R.  851;  Callahan  w.  Warne,  40  Mo.  131. 
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with  the  superior  knowledge  of  the  business,  which  he  is 
bound  to  have ;  and  in  Kentucky  it  has  been  held  that  he 
is  absolutely  liable,  notwithstanding  any  degree  of  care  that 
he  may  have  used,  for  his  mixture  of  poisons  with  ordinary 
drugs  ;  ^  but  this  is  a  rule  that  does  not  generally  prevail.** 
In  some  states  the  statute  makes  it  a  criminal  offense  to 
sell  poison  without  labelling  it  as  such.^ 


*  Fleet  V.  Hollenkemp,  13  B. 
Monr.  219. 

*  A  charge  that  defendant  is  liable 
without  regard  to  negligence  or  legal 
fault  is  error  (Brown  v.  Marshall,  47 
Mich.  576;  Gwynn  v.  Duffield,  66 
Iowa,  708;  s.  C,  61  Id.  64;  Beckwith 
V.  Oatman,  43  Hun,  265).  The  text 
quoted  and  approved  (Walton  v. 
Booth,  34  La.  Ann.  913).  See  also, 
Tessymond's  case,  i  Lewin's  Crown 
Cases,  169. 


»  2  N.  Y.  Rev.  Stat.  694,  §  23. 
Although  a  statute  makes  it  a  criminal 
offense  to  sell  poison  without  a  label, 
yet  one  selling  it  without  a  label,  but 
warning  the  purchaser  of  its  character, 
is  not  liable  in  a  civil  action,  if  the  pur- 
chaser fails  to  heed  the  warning  and 
takes  an  overdose  of  the  poison 
(Wohlfahrt  v.  Beckert,  92  N.  Y. 
490). 
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§  692,  Duty  in  construction  and  manufacture.— It  is  the 
duty  of  a  gas  company  to  build  all  its  works,  lay  its  pipes, 
and  carry  on  its  business,  in  such  manner  as  to  avoid 
injury  to  the  property  of  others  by  the  escape  of  gas,  or  of 
any  of  the  materials  employed  in  making  it,  or  of  the 
washings  and  refuse.  For  this  purpose  the  company  is 
bound  to  use  a  degree  of  care  and  skill  proportioned  to 
the  danger  which  it  is  its  duty  to  avoid.^ 

§  693.  Injuries  from  escape  of  gas.— The  most  common 
instances  of  injury  arising  from  gas-works  are  the  percola- 
tion of  gas  or  refuse  through  the  ground  into  adjoining 
land  or  water,  the  escape  of  noxious  smells  in  the  process 
of  manufacture,  and  the  leakage  of  gas  from  the  pipes 
laid  for  public  supply.  Against  all  these  dangers  the 
company  is  bound  to  take  especial  precautions,  since  ex- 
perience has  shown  that  they  are  the  inevitable  result  of 
the  business  when  not  managed  with  a  degree  of  care  and 
skill  not  usually  required  in  ordinary  trades  or  manufac- 
tures. The  pipes  ought  to  be  of  sufficient  strength  to 
bear  all  pressure  that  can  reasonably  be  anticipated  from 
the  ordinary  use  of  the  streets  under  which  they  are  laid,^ 


i  Hipkins  v.  Birmingham  Gas  Co., 
6  Hurlst.  &  N.  250.  See  Pottstown 
Gas  Co.  V.  Murphy,  39  Penn.  St.  257. 


s  Brown  v.  N.  Y.  Gas  Co.,  Anth. 
N.  P.  351. 


§  694 J  GAS-WORKS.  572 

and  from  the  ordinary  changes  of  weather  to  which  they 
are  exposed.  And  a  failure  to  provide  such  pipes  is 
culpable  negligence  on  the  part  of  the  company.  But  the 
company  is  not  bound  to  anticipate  any  unreasonable  and 
extraordinary  use  of  the  streets,  and  to  strengthen  its 
pipes  accordingly/  nor  to  prepare  them  for  weather  so 
extraordinary  that  it  could  not  reasonably  be  expected  to 
occur  while  the  pipes  lasted.  If  land  in  the  vicinity  of 
the  pipes  or  works  of  the  company  is  used  for  any  purpose 
which  is  likely  to  expose  them  to  extraordinary  peril,  and 
the  company  has  actual  notice  of  the  fact,  or  has  informa- 
tion sufficient  to  put  a  prudent  man  upon  inquiry,  it  must 
use  all  the  precautions  which,  after  full  inquiry  and  in- 
vestigation, appear  to  be  necessary  to  protect  the  public 
against  leakage  consequent  upon  such  peculiar  use  of  the 
land.^ 

§  694.  Neglect  to  repair  apparatus.  —  The  company  is 
bound  to  repair  defects  in  its  apparatus,  whether  caused  by 
its  own  fault  or  not,*  and  is  liable  to  every  one,  except  per- 
sons who  contributed  thereto,  for  injuries  arising  out  of 
such  defects.  If  the  defect  is  not  the  result  of  any  fault 
on  the  part  of  the  company,  its  liability  for  non-repair 

1  Brown  v,  N.  Y.  Gas  Co.,  Anth.  to  premises  where  lights  were  known 
N.  P.  351 ;  and  see  Holly  v.  Boston  to  be  burning,  the  case  was,  that  the 
Gas  Co.,  8  Gray,  123,  134.  gas  found  entrance  through  an  open 

2  Where  land  adjoining  the  tank  window  nearly  level  with  the  trench 
of  a  gas  company  was  used  for  min-  from  the  main  for  the  insertion  of  the 
ing  purposes,  and  by  the  gradual  ex-  service  pipe.  Held  that,even  if  the  jury 
cavation  of  the  land  the  tank  cracked,  thought  that  the  gas  so  entered,  it  was 
and  the  refuse  percolated  into  the  a  question  for  them  whether  the  corn- 
plaintiff's  well,  it  was  held  no  defense  pany's  men  might  reasonably  have 
that  the  tank  was  constructed  so  as  foreseen  it,  and  were  bound  to  have 
to  be  perfectly  tight  when  built,  and  the  window  closed  (Blenkiron  v. 
not  liable  to  break  under  any  natural  Great  Central  Gas  Co.,  2  Fost.  &  F. 
action  of  the  weather  or  the  soil  (Hip-  437). 

kins  V.  Birmingham  Gas  Co.,  6  Hurlst.  ^  gee  Emerson  v.  Lowell  Gas  Co., 

&  N.  250).     In  an  action  against  a  3  Allen,  410:   Holly  v.  Boston  Gas 

gas  company  for  negligently  allowing  Co.,  8  Gray,  123. 
the  escape  of  gas  from  their  main  in- 
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does  not  commence  until  it  has  had  notice  of  the  defect, 
and  reasonable  time  to  repair  it.^  But  in  other  cases  the 
company  is  liable  immediately,  and  without  notice.  It  is 
the  duty  of  the  company  to  keep  a  sufficient  force  on 
hand  to  meet  promptly  all  probable  occasion  for  repairs ; 
but  it  is  not  required  to  anticipate  any  extraordinary  de- 
mand upon  its  resources;  nor  is  it  in  fault  if,  by  reason  of 
circumstances  which  could  not  reasonably  have  been 
foreseen  by  a  prudent  man,  its  repairing  force  is  not  suf- 
ficient to  meet  at  once  all  the  demands  that  are  made 
upon  it* 

§  695.  Contributory  act  of  stranger.— If  the  apparatus 
furnished  by  a  gas  company  is  unfit  for  use  when  furnished, 
the  company  will  be  liable  for  an  injury  arising  partly  from 
that  cause,  and  partly  from  the  negligence  of  a  stranger. 
Thus,  where  gas  escaped  into  the  plaintiff's  house  from  a 
defective  pipe,  and  a  gas-fitter  took  a  lighted  candle 
near  the  pipe  to  find  where  the  leak  was,  the  company 
was  held  liable  for  the   explosion   which   ensued.^     But 

1  Hunt  V.  Lowell  Gas  Co.,  i  Allen,  smell  of  the  escaping  gas),  and  would 
343;  S.  c.  again,  3  Id.  418.  It  was  have  been  discovered  by  proper  in- 
held  in  this  case  (r  Allen,  343;  and  spection,  that  is  evidence  of  negligence 
see  Holly  v.  Boston  Gas  Co.,  8  Gray,  on  the  part  of  the  company;  nor  is  it 
123)  that  the  company  was  not  liable  enough  to  relieve  them  from  liability 
for  damage  occurring  after  the  time  that,  upon  notice  of  the  escape,  they 
within  which  the  person  injured  by  the  sent  a  workman  to  repair  the  defect, 
leak  could  have  found  and  moved  into  he  arriving  too  late  to  do  so  (Mose  v. 
another  house.  This  is  an  extra-  Hastings,  &c.  Gas  Co.,  4  Fost.  &  F. 
ordinary  doctrine.  A  gas  company  is  324).  S.  P.,  Lampert  v.  Laclede  Gas 
bound  to  keep  up  such  a  reasonable  Light  Co.,  14  Mo.  App.  376 ;  Kibele 
inspection  of  their  mains  and  pipes  as  v.  Philadelphia,  105  Penn.  St.  41  [city 
may  enable  them  to  detect  when  there  owning  gas-works], 
is  such  an  escape  of  gas,  by  fracture  "  Holly  v.  Boston  Gas  Co.,  8  Gray, 
or  imperfection  of  pipes,  as  may  lead  123.  The  doctrine  of  the  text  illus- 
to  danger  of  an  explosion ;  and  if  an  trated  (Hutchinson  v.  Boston  Gas 
explosion  takes  place  from  a  fracture  Light  Co.,  122  Mass.  219). 
or  defect,  which  has  existed  for  several  "  Burrows  v.  March  Gas  Co.,  L. 
days,  during  which  time  it  has  also  R.  5  Exch.  67 ;  7  Id.  96.  See  Parry 
been  discoverable  (by  reason  of  the  v.  Smith,  L.  R.  4  C.  P.  Div.  325. 
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the  company  will  not  be  liable  for  the  consequences  of 
mismanagement  by  a  stranger,  if  the  apparatus  is  sound.' 

§  696.  Defense  of  contributory  negligence. — It  is  no  de- 
fense, where   an   injury  is   proved  to  have  been  caused 
by  the  escape  of  gas  or  washings  through  th&  negligence 
of  the  company,  to  show  that  the  injury  was  aggravated 
by  other   causes.      That   fact  may  limit  the  amount  of 
damages,  but  does  not  relieve  the  company  from  all  lia- 
bility.    Thus,  where  the  gas  escapes  into  a  neighbor's  well, 
the  company  is  not  exonerated  by  the  fact  that  other 
causes  added  to  the  impurity  of  the  water.^     So,  if  gas 
escapes  upon  the  land  of  a  person  who  himself  negligently 
creates  a  noxious  gas,  he  may  nevertheless  recover  for 
damage  done  by  the  gas  entering  upon  his  land,  if  its  evil 
effects  were  not  due  to  the  mingling  of  the  two  gases.* 
And  if  the  gas  made  by  the  injured  party  is  lawfully  and 
carefully  made,  and  kept  under  proper  control,  he  could, 
no  doubt,  recover  even  for  damage  caused  purely  by  the 
mingling  of  the  gases. 

§  697.  Evidence  of  negligence.— The  mere  fact  of  the 
escape  of  gas,  washings,  or  refuse,  from  a  place  under 
the  control  of  the  company,  is  sufficient  evidence  to 
raise  a  presumption  of  its  negligence;*  but  the  fact  of 
such  an  escape  from  apparatus  connecting  with  the  prop- 
erty of  the  company,  but  not  under  its  control,  is  not 
sufficient,  especially  if  the  apparatus  is  the  property  of  the 
plaintiff.  Nor  will  it  alter  the  case  to  show  that  the  com- 
pany had  access  to  the  place  where  the  escape  occurred. 

1  FUnt  V.  Gloucester  Gas  Co.,  9  5  Allen,  213;  Blenkiron  ».  Great  Cen- 
AUen,  552.  The  text  sustained  (Scher-  tral  Gas  Co.,  2  Fost.  &  F.  437. 
merhorn  v.  Metropolitan  Gas  Light  s  Brown  v.  Illius,  27  Conn.  84. 
Co.,  S  Daly,  144).  Negligence  of  *  See  Hipkins  v.  Birmingham  Gas 
lessee  held  to  be  that  of  landlord  Co.,  6  Hurlst.  &  N.  250;  Smith  v. 
(Bartlett  v.  Boston  Gas  Light  Co.,  117  Boston  Gas  Light  Co.,  129  Mass.  318; 
Mass.  533).  compare  Citizens'  Gas  Light  Co.  v. 

2  Sherman  v.  Fall  River  Iron  Co.,  O'Brien,  118  111.  174. 
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§  698.  Negligence  of  company's  servants. — The  company- 
is  responsible  for  the  negligence  of  its  servants,  not  only 
in  respect  to  its  own  works,  but  also  in  respect  to  all  the 
details  of  its  business.  It  is,  therefore,  liable  for  damage 
occasioned  by  such  negligence  in  any  work  done  by  its 
servants  with  a  view  to  its  benefit,  even  though  such 
work  consists  of  repairs  to  property  not  belonging  to  the 
company.  Thus,  if  the  company's  gas  is  escaping  from  a 
leak  in  a  connecting  pipe  which  does  not  belong  to  it,  it 
is  responsible  for  the  negligence  of  its  servant  in  attempt- 
ing to  stop  the  leak.^ 

^  Lannen  v.  Albany  Gas  Co.,  46  defendant  was  not  liable  for  the  negli- 
Barb.  264;  affirmed,  44  N.  Y.  459.  In  gence  of  its  servant  in  attempting  to 
that  case,  it  appeared  that  the  defend-  repair  the  pipe.  The  court  refused  to 
ant  sent  a  servant  to  examine  into  the  do  so ;  and  its  ruling  was  sustained, 
cause  of  a  leak  in  the  plaintiff's  cellar,  partly  on  the  ground  that  the  servant 
The  servant  entered  the  cellar  with  a  caused  the  damage  while  merely  seek- 
light,  and  an  explosion  followed,  which  ing  to  ascertain  the  locality  of  the 
greatly  injured  the  plaintiff.  It  seemed  leak,  and  partly  on  the  ground  stated 
probable  that  the  leak  was  in  a  pipe  in  our  text.  The  leak  was  below  the 
belongfing  to  the  owner  of  the  house,  meter ;  and  the  loss  of  the  gas,  there- 
and  the  defendant  asked  the  court  to  fore,  fell  entirely  on  the  defendant, 
charge  that,  if  this  was  the  fact,  the 
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§  699.  Obligation  of  owner  of  land.— Although  it  was 
once  held  otherwise,^  it  has  now  been  long  well  settled 
that  the  ownership  of  land  does  not  involve  any  liability 
for  injuries  arising  from  its  use,  nature  or  condition,  which 
is  not  founded  upon  the  same  principles  and  subject  to  the 
same  limitations,  as  the  liability  which  attaches  to  the 
ownership  of  chattels.* 


1  Bush  V.  Steinman,  i  Bos.  &  P. 
404;  Sly  V.  Edgley,  6  Esp.  6; 
Laugher  v.  Pointer,  5  Barn.  &  Cr. 
547 ;  Lowell  v.  Boston  &  Lowell  R. 
Co.,  23  Pick.  24;  Stone  v.  Cheshire 
R.   Co.,    19  N.  H.  427;   Wiswall  v. 


Brinson,  10  Ired.  Law,  554;  New 
York  V.  Bailey,  2  Denio,  433,  per 
"Walworth,  Ch! 

*  Overton  v.  Freeman,  ii  C.  B. 
867;  Reedie  v.  Northwestern  R.  Co., 
4  Exch.  244;  Blake  v.  Ferris,  5  N.  Y. 
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§  700-  Owner's  liberty  in  use  of  premises. — Every  man 
may  use  his  own  land  for  all  the  purposes  to  which  such 
lands  are  usually  applied,  without  being  answerable  for  the 
consequences,  provided  he  exercises  proper  care  and  skill 
to  prevent  any  unnecessary  injury  to  the  adjacent  land- 
owner,^ subject,  however,  to  the  right  of  lateral  support 
which  all  land  has,  in  its  natural  state,  from  the  adjoining 
land,^  and  to  such  further  right  of  support  as  may  be  given 
by  contract  or  by  special  circumstances,'  the  limits  of  which 


48;  Hilliard  v.  Richardson,  3  Gray, 
349;  Cuff  V.  Newark,  &c.  R.  Co.,  35 
N.  J.  Law,  17  ;  Painter  v.  Pittsburgh, 
46  Penn.  St.  213;  Prairie,  &c.  Co. 
V.  Doig,  70  111.  52 ;  Cunningham  v. 
International  R.  Co.,  51  Tex.  503.  In 
Earle^/.  Hall  (2  Mete.  353),  A.  agreed 
to  convey  land  to  B.,  and  B.  agreed 
to  build  a  house  thereon  and  pay  for 
the  land;  and  while  the  agreement 
was  in  force,  workmen  of  B.,  in  pre- 
paring to  build  the  house,  undermined 
the  adjoining  house  of  C,  whereby  it 
was  injured;  Held,  that  A.  was  not 
liable ;  although  title  to  the  land  re- 
mained in  him. 

'  Radcliffz/.  Brooklyn,  4  N.  Y.  195; 
Phelps  V.  Nowlen,  72  Id.  39.  A  per- 
son may  lawfully  sink  the  foundation 
of  his  house  below  the  foundation  of 
his  neighbor,  provided  he  has  used 
due  care  to  prevent  any  injury  to  the 
house  of  the  other  (Panton  v.  Holland, 
17  Johns.  92). 

^  An  owner  of  land  has  not  a  right, 
by  excavating  upon  his  own  soil,  to 
remove  the  natural  support  which  his 
land  should  afford  to  the  land  of  an 
adjoining  owner;  especially  where  his 
excavations  are  not  for  ordinary  pur- 
poses of  improvement  or  building, 
but  for  using  the  soil  removed  (Far- 
rand  V.  Marshal,  21  Barb.  409;  S.  C, 
19  Id.  380;  Thurston  v.  Hancock,  12 
Mass.  220 ;  Foley  v.  Wyeth,  2  Allen, 
Vol.  11—37 


131 ;  Brown  v.  Robins,  4Hurlst.  &N. 
186;  Smart  v.  Morton,  5  El.  &  B.  30). 
Gray,  C.  J.,in  Gilmore  I'.DriscoU  (122 
Mass.  199),  says:  "Every  owner  of 
land  is  entitled,  as  against  his  neighbor, 
to  have  the  earth  stand  and  the  water 
flow  in  its  natural  condition.  But  this 
right  of  property  is  only  in  land  in  its 
natural  condition,  and  the  damages 
are  limited  to  the  land  itself,  and  do 
not  Include  any  injury  to  buildings  or 
improvements  thereon.  If  a  man  is 
not  content  to  enjoy  his  land  in  its 
natural  condition,  but  wishes  to  build 
upon  or  improve  it,  he  must  either 
make  an  agreement  with  his  neighbor, 
or  dig  his  foundations  so  deep,  or  take 
such  other  precautions  as  to  ensure  the 
stability  of  his  buildings  or  improve- 
ments, whatever  excavations  his  neigh- 
bor may  afterwards  make  upon  his 
own  land  in  the  exercise  of  his 
right."  If  one  makes  an  excavation 
upon  his  lot  in  such  a  manner  as  to 
cause  a  pitfall  upon  an  adjoining  lot, 
he  is  liable  to  one  who  resides  upon 
the  latter  for  the  death  of  his  child 
caused  by  falling  into  the  pit  (May- 
hew  V.  Bums,  103  Ind.  328). 

'  Ancient  buildings,  and  those 
which  were  granted  by  the  owner  of 
the  lot  on  which  the  excavation  is 
made,  or  by  those  from  whom  he  de- 
rives title,  appear  to  be  entitled  to  the 
lateral  support  of  the  adjoining  land 
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it  is  the  office  of  treatises  upon  real  property  to  define.  It 
is  not,  therefore,  necessarily  negligence  on  the  part  of  a 
land-owner  to  make  a  use  of  his  land  which  inevitably 
produces  loss  to  his  neighbor;  for  as  he  may  willfully 
adopt  such  a  course,  and  yet  not  be  a  wrong-doer,^  much 
less  is  he  liable  for  unintentionally  doing  that  which  he 
has  a  right  to  do  intentionally. 

§  701.  Degree  of  care  required  :  interference  with  lateral 
support.— In  exercising  his  rights  over  his  land,  the  owner 
is  bound  to  use  ordinary  care  and  skill  for  the  purpose 
of  avoiding  injury  to  his  neighbor.  Thus,  while,  as  a 
general  rule,  he  is  not  bound  to  continue  the  support 
which  his  land  gives  to  a  structure  upon,  or  other  artificial 
arrangement  of,  adjoining  land,  and  is,  therefore,  not  liable 
for  the  natural  consequences  of  his  withdrawing  this  sup- 
port,^ yet,  in  doing  so,  he  must  act  with  such  care  and 


(Lasala  v.  Holbrook,  4  Paige,  169; 
and  see  Elliot  v.  Northeastern  R. 
Co.,  10  H.  L.  Cas.  333;  Rogers  v. 
Taylor,  2  Hurlst.  &  N.  828;. 

*  Phelps  V.  Nowlen,  72  N."  Y.  39. 

2  A  land-owner  cannot  maintain 
an  action  against  an  adjoining  pro- 
prietor to  recover  damages  to  a  Build- 
ing occasioned  by  the  latter  excavating 
on  his  own  land.  A  land-owner  is 
entitled  to  have  his  land  protected 
and  supported  in  its  natural  condition 
by  the  adjoining  land ;  but  he  cannot 
claim  support  for  an  artificial  structure 
which  increases  the  lateral  pressure 
(Pantoji  p.  Holland,  17  Johns.  92; 
Beard  v.  Murphy,  37  Verm.  99; 
Quincy  v.  Jones,  76  111.  231 ;  North- 
ern Trans.  Co.  v.  Chicago,  99  U.  S. 
635).  In  England,  the  rule  is  that  no 
structure  less  than  twenty  years  old 
is  entitled  to  such  support  (Vlfyatt  v. 
Harrison,  3  B.  &  Ad.  872  ;  Partridge 
V.  Scott,  3  Mees.  &  W.  220 ;  and  see 
AUaway  v.  WagstafF,  4  Hurlst.  &  N. 


681).  A  structure  of  that  age  is  so 
entitled  (Hide  v.  Thornborough,  2 
Carr.  &  K.  250).  Compare  a  peculiar 
case  to  the  contrary  (Angfus  v.  Dalton, 
L.  R.  3  Q.  B.  Div.  85).  Where  A. 
built  a  house  on  his  own  land,  within 
two  feet  of  his  boundary  line,  and  ten 
years  after,  the  adjoining  owner  dug 
down  his  own  land  so  deep  as  to  en- 
danger the  house,  and  A.  left  it  for 
that  reason,  and  took  it  down,  it  was 
held  that  he  could  not  maintain  an 
action  for  the  damage  to  the  house ; 
but  that  he  was  entitled  to  damage 
caused  by  the  falling  of  his  natural 
soil  into  the  excavation  so  made 
(Thurston  v.  Hancock,  12  Mass.  220; 
Runnels  v.  Bullen,  2  N.  H.  532).  A. 
dug  a  well  near  B.'s  land,  which  sank 
in  consequence,  and  a  building  erected 
on  it  within  twenty  years  fell.  It  was 
proved  that  if  the  building  had  not 
existed,  the  land  would  still  have  sunk, 
but  the  damage  would  have  been  inap- 
preciable.    Held,  that  B.  had  no  cause 
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caution  that  (as  nearly  as  by  reasonable  exertion  it  is  pos- 
sible to  secure  such  a  result)  his  neighbor  shall  suffer  no 
more  injury  than  would  have  accrued  if  the  structure  had 
been  put  where  it  is,  without  ever  having  had  the  support 
of  his  land.^  One  who  digs  away  land  which  affords  sup- 
port to  an  adjoining  house  ought  to  give  the  owner 
reasonable  notice  of  his  intention  to  do  so ;  and  he  must 
allow  the  latter  all  reasonable  facilities  for  obtaining  arti- 
ficial support,  including  a  temporary  privilege  of  shoring 
up  the  house  by  supports  based  upon  the  former  owner's 
land.  In  California,  such  notice  is  required  by  the  Civil 
Code.*  And  he  is  absolutely  responsible  for  any  act  of 
his  own,  or  of  his  servants  under  his  actual  or  ostensible 
authority,  which  results  in  casting  any  part  of  his  property 
upon  the  land  of  a  stranger,  even  though  he  had  used  all 
possible  care  to  avoid  such  a  consequence  :  inasmuch  as 
the  mere  entry  of  his  property  upon  that  of  another,  by 
his  act,  is  a  trespass.* 


of  action  against  A.  (Smith  v.  Thack- 
erah,  L.  R.  i  C.  P.  564).  But  where 
plaintiff's  land  would  have  fallen,  and 
caused  him  real  damage,  even  had 
there  been  no  house  on  it,  he  may  re- 
cover for  the  damage  done  to  the 
house  as  well  as  to  the  land  (Brown  v. 
Robins,  4  Hurlst.  &  N.  186).  W^here 
an  excavation  in  the  bed  of  a  street 
for  a  railroad  tunnel  caused  the  walls 
of  a  comer  house,  and  of  other  walls 
annexed  to  them  to  crack  and  settle, 
the  company  was  held  liable  for  the 
damage  to  the  latter  walls  (Baltimore, 
&c.  R.  Co.  V.  Reaney,  42  Md.  117). 
The  distinction  between  lateral  sup- 
port to  the  mere  soil,  and  to  buildings 
thereon,  does  not  seem  to  have  been 
observed  in  the  last  case. 

•  This  seems  to  be  the  proper  test, 
though  not  clearly  set  forth  in  the 
cases.  In  Trower  v.  Chadwick  (3 
Ring.  N.  C.  334;  S.  C,  3  Scott,  699), 


it  was  held  to  be  a  good  ground  of 
action  that  the  defendant  conducted 
himself  so  negligently  and  unskillfuUy 
in  pulling  down  his  own  wall,  as  by 
reason  thereof  to  injure  his  neighbor's. 
So  an  action  lies  against  one  who, 
by  negligence  in  excavating  his  own 
ground,  either  causes  or  accelerates 
the  fall  of  an  adjoining  house  (Dodd 
•V.  Holme,  i  Ad.  &  El.  493  ;  see  fiaines 
V.  Roberts,  7  El.  &  Bl.  625).  Negli- 
gence is  not  to  be  presumed  from  the 
fact  of  the  withdrawal  of  lateral  sup- 
port and  consequent  injury  (Ward  v, 
Andrews,  3  Mo.  App.  275). 

2  Cal.  Civil  Code,  §  843 ;  Aston  v. 
Nolan,  63  Cal.  269. 

'  The  owner  of  land  is  liable  for 
damages  caused  by  the  fall  of  earth 
and  stones  on  adjoining  land,  in  conse- 
quence of  blasting  on  his  own,  al- 
though neither  want  of  care  or  negli- 
gence is  alleged  or  proved,  for  the 
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§  702.  Liability  for  unsafe  condition  of  land.— The  owner 
or  occupant  of  real  property,  so  far  as  the  use  of  ordinary 
care  and  vigilance  will  enable  him  to  do  so,  is  bound  to 
keep  it  in  such  condition  that  it  will  not,  by  any  insecurity 
or  insufficiency  for  the  purpose  to  which  it  is  put,  injure" 
any  adjoining  owner  or  occupant,^  or  any  person  passing 


reason  that  the  owner  of  land  is 
limited  in  his  use  of  it,  by  the  rights 
of  others  to  the  lawful  possession  of 
theirs  (Hay  v.  Cohoes  Co.,  2  N.  Y. 
159;  affirming  S.  C,  3  Barb.  42  ;  Tre- 
main  v.  Cohoes  Co.,  2  N.  Y.  163; 
Gourdier  v.  Cormack,  2  E.  D.  Smith, 
200 ;  Wright  v.  Compton,  53  Ind.  337). 
Where  the  defendant  permitted  an- 
other person  to  remove  earth  from  a 
hill  on  defendant's  land,  and  it  was  so 
negligently  done  that  earth  slid  from 
the  hill  upon  plaintiff's  land, — held, 
that  defendant  was  liable  therefor 
(Gardner  v.  Heartt,  2  Barb.  165). 
This  case  was  reversed  on  appeal, 
upon  another  ground  (l  N.  Y.  528). 
The  original  decision  being  partly 
based  upon  the  now  obsolete  case  of 
Bush  V.  Steinman  (i  Bos.  &  P.  404), 
its  authority  is  more  than  doubtful. 
Where  a  person  has  the  right  to  take 
down  his  neighbor's  wall  and  replace 
it  by  a  stronger,  he  will  be  liable  for 
want  of  care  in  so  doing  (Gettwerth 
V.  Hedden,  30  La.  Ann.  30).  S.  p., 
Lancaster  v.  Connecticut  Mut.  Life 
Ins.  Co.,  [Mo.]  5  S.  W.  Rep.  23  [in- 
serting girder  in  party  wall]. 

*  In  Cleghorn  v.  Taylor  (18  Dun- 
lop,  664),  damage  was  done  to  an 
adjoining  property  by  a  chimney-can, 
which  had  been  put  up  in  an  insecure 
manner,  falling  from  the  defendants' 
house.  The  defendants  argued  that, 
there  having  been  no  personal  fault  on 
their  part,  and  skilled  workmen  hav- 
ing been  employed,  they  were  not 
liable   for  injuries   caused  by  the  in- 


sufficiency of  the  work.  The  court 
held  the  proprietor  liable.  In  such 
case,  the  tenant  of  the  premises  tres- 
passed upon  may  have  an  action  for 
the  injury  to  his  possession,  as  well 
as  may  the  reversioner,  under  the 
statute,  for  the  injury  to  the  reversion 
(Gourdier  v.  Cormack,  2  E.  D.  Smith, 
200;  Hardrop  z/.  Gallagher,  Id.  523). 
Plaintiff's  horse,  pastured  in  an  ad- 
joining lot,  eat  off  the  leaves  of  yew 
trees,  was  poisoned  and  died.  It  was 
held  that  the  board  was  liable  for  the 
loss  of  the  horse,  whether  or  not  they 
knew  yew  trees  to  be  poisonous  to 
cattle.  They  must  be  responsible  for 
the  direct  consequences  of  their  own 
act  in  setting  out  the  trees,  although 
this  was  done  some  years  prior  to  the 
time  when  plaintiff  paistured  his  horse 
in  the  adjoining  field  (Crowhurst  v. 
Amersham  Burial  Board,  L.  R.  4  Ex. 
D.  5).  Defendant  held  liable  where 
his  wire  rope  fence  became  decayed 
and  pieces  fell  upon  plaintiff's  land 
and  were  swallowed  by  his  cattle 
(Firth  z/.  Bowling  Iron  Co.,  L.  R.  3  C. 
P.  Div.  254).  In  Wilson  v.  Newberry 
(L.  R.  7  Q.  B.  31),  defendant  had  a 
yew  tree  on  his  land,  the  clippings  of 
which  it  was  alleged  he  knew  were 
dangerous.  Some  clippings  fell  on  his 
neighbor's  ground,  and  plaintiff's 
horses  ate  them  and  were  poisoned. 
The  court  held  the  declaration  insuf- 
ficient, because  there  was  no  allega- 
tion that  defendant  had  anything  to 
do  with  the  escape  of  the  clippings. 
Defendants  left  whitewash  in  front  of 
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the  premises  by  virtue  of  a  right,  and  not  under  a  bare 
license.^  Thus,  he  is  responsible  for  falling  walls,  which 
he  has  negligently  allowed  to  stand  in  an  unsafe  condition,^ 
as,  for  example,  after  the  building  has  been  burned.'  But 
the  owner  of  property  is  not  responsible  for  things  over 
which  he  had  no  control,  as,  for  example,  for  injuries  pro- 
duced by  loose  earth,  coming  from  other  land,  and  rolling 
over  his  land  upon  the  land  of  a  third  person  below.* 

§  703.  Liability  for  condition  of  street. — The  owner  of 
land  upon  a  city  street,  though  his  title  may  extend  to  the 
middle  of  the  street,  is  not  bound  to  keep  the  sidewalk  in 
a  safe  condition,  unless  required  to  do  so  by  statute  or  city 


the  fence  which  skirted  the  high- 
way, over  Sunday.  The  barrel  was 
mounted  on  wheels  and  a  shovel  pro- 
jected from  the  top.  Plaintiff's  horse 
took  fright  at  the  barrel,  and  injured 
plaintiff.  It  was  held  that  the  jury 
should  have  been  instructed  that,  un- 
less there  was  something  of  an  unusual 
character  in  the  apparatus  which 
would  naturally  tend  to  frighten 
horses  of  ordinary  gentleness,  it  was 
not  negligent  for  the  defendants  to 
use  it  along  the  highway,  for  such  rea- 
sonable time  as  was  fairly  required  by 
them  (PioUett  v.  Simmers,  106  Penn, 
St.  95). 

»  The  defendants  were  possessed 
of  a  wharf,  in  front  of  which  the  earth 
below  water  was  excavated,  and  the 
soil  beyond  was  supported  by  piles 
erected  by  a  previous  owner  of  the 
wharf.  These  piles  were  out  of  repair, 
and  by  reason  thereof  the  plaintiff's 
barge  was  injured.  Held,  that  the  de- 
fendants were  liable  (White  v.  Phil- 
lips, IS  C.  B.  N.  S.  245;  see  Bartlett 
V.  Baker,  3  Hurlst.&  C.  153). 

»  Mullen  V.  St.  John,  57  N.  Y. 
567.  Negligence  will  be  presumed 
from  the  fact  of  the  fall  (lb. ;  Giles  v. 


Diamond,  &c.  Co.,  [Del.]  8  Atl.  Rep. 
368J,  or  from  the  violation  of  an  or- 
dinance regulating  the  construction  of 
such  walls  (Giles  v.  Diamond,  &c.  Co., 
supra).  A  brick  fell  on  the  head  of  a 
passer-by  in  the  street,  in  consequence 
of  the  dilapidated  condition  of  the 
wall  of  the  house,  and  injured  him.  It 
was  held  he  could  recover  from  the 
owner  of  the  house  (Murray  v.  Mc- 
Shane,  52  Md.  217.  See  McGuire  v. 
Spence,  91  N.  Y.  303). 

*  Where  the  walls  of  an  edifice 
were  negligently  permitted  to  stand 
after  the  rest  of  the  building  had  been 
destroyed  by  fire,  and  a  part  of  the 
wall  afterward  fell  upon  a  person 
passing,  held,  that  the  owner  was 
liable  for  the  injury  (Church  of  the 
Ascension  v.  Buckhart,  3  Hill,  193; 
Glover  v.  Mersman,  4  Mo.  App.  90  ; 
Lynds  v.  Clark,  14  Id.  74;  and  see 
Seabrook  v.  Hecker,  2  Robertson, 
291 ;  Schell  v.  Second  Nat.  Bank,  14 
Minn.  43  ;  Schwartz  v.  Gilmore,  45  111. 
455).  The  owner  is  liable,  although 
the  walls  were  at  the  time  in  the  charge 
of  a  contractor  (Sessengut  v.  Posey, 
67  Ind.  408). 

*  Brown?/.  McAllister, 39 Cal.  573. 
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ordinance  ;  ^  and  such  an  ordinance  would  not  give  a  right 
of  action  against  the  land-owner  in  favor  of  a  passer-by.^ 
Nor  is  he  bound  to  trim  and  care  for  the  city  shade  trees 
along  his  land.' 

§  704.  Liability  to  business  visitors. — The  occupant  of 
land  is  bound  to  use  ordinary  care  and  diligence  to  keep 
the  premises  in  a  safe  condition  for  the  access  of  persons 
who  come  thereon  by  his  invitation,  express  or  implied, 
for  the  transaction  of  business,*  or  for  any  other  purpose 


'  Moore  v.  Gadsden,  87  N.  Y.  84. 
See  Wenzlick  v.  McCotter,  Id.  122  ; 
See  ante,  %%  342,  343,  361-365. 

2  Weller  v.  McCormick,  47  N.  J. 

L-  397. 
■  '  Fuchs  7/.  Schmidt,  8  Daly,  317. 
*  Chapman  v.  Rothwell,  El.  Bl.  &  E. 
168;  Carleton  v.  Franconia  Iron,  &c. 
Co.,  99  Mass.  216;  Bennett  v.  Louis- 
ville, &c.  R.  Co.,  102  U.  S.  577; 
Coughtryz/.  Globe  Woolen  Co.,  56  N.Y. 
124;  Weston  2/.  N.  Y.  Elevated  R.  Co., 
73  Id.  595 ;  see  Smith  v.  London,  &c. 
-Docks  Co.,  L.  R.  3  C.  P.  326;  Tebbutt 
V.  Bristol,  &c.  R.  Co.,  L.  R.  6  Q.  B. 
73;  Holmes  7/.  Northeastern  R.  Co., 
L.  R.  4  Exch.  254;  affirmed,  6  Id. 
123;  Freer  w.  Cameron,  4  Rich.  Law, 
228.  See,  as  to  the  liability  of  the 
keeper  of  a  tavern  to  persons  coming 
there  without  dealing  with  him.  Ax- 
ford  w.  Prior,  14  Weekly  Rep.  611. 
The  following  persons  were  present 
by  invitation  and  recovered  for  in- 
juries :  one  who  had  been  sent  for  to 
repair  an  engine  in  a  hotel  (Homer  v. 
Everett,  47  N.  Y.  Superior,  298)  ; 
a  workman  on  a  scaffold  erected  by 
defendant  for  putting  up  cornice  on 
its  own  building  (Coughtry  v.  Globe 
Woolen  Co.,  56  N.  Y.  124) ;  a  custom- 
er invited  to  look  at  goods  in  a  part 
of  the  store  not  intended  for  or  gener- 
ally used  by  customers.  It  was  dark 
and  she  fell  into  an  unguarded  hatch- 
way while    following    the    salesman 


(Welch  V.  McAllister,  15  Mo.  App. 
492).  The  proprietor  of  a  warehouse 
maintained  a  driveway  for  the  use  of 
customers  bringing  him  grain.  There 
was  a  defect  in  it  and  plaintiff  who 
was  bringing  a  load  of  grain  to  defen- 
dant drove  into  it,  the  driveway  being 
dark.  Held,  that  defendant  was  liable 
(Nave  V.  Flack,  90  Ind.  205) ;  While 
passing  through  defendant's  lumber 
yard,  on  the  way  to  the  office  to  make 
a  purchase,  a  piece  of  timber  that  was 
stocked  in  a  careless  manner,  was 
struck  by  a  passing  wagon,  and  fell 
on  and  injured  plaintiflF.  Defendant 
was  held  liable;  although  the  direct 
cause  of  the  injury  was  the  act  of  a 
stranger  in  driving  (Pastene  v.  Adams, 
49  Cal.  87).  A  policeman  at  the  re- 
quest of  a  tenant  entered  a  building 
for  the  purpose  of  making  an  arrEst. 
It  was  dark  and  on  his  way  out  he 
fell  into  a  well  in  the  yard  protected 
by  a  guard  fifteen  inches  high.  He 
was  unfamiliar  with  the  premises. 
Defendant  the  owner  of  the  building 
was  held  liable  (Learoyd  v.  Godfrey, 
138  Mass.  315).  See  also  Parker  v. 
Barnard,  135  Mass.  116;  A  ware- 
houseman who  keeps  his  driveway  so 
dark  that  its  defects  are  not  discern- 
ible, is  liable  for  an  injury  sustained 
by  one  who,  having  sold  him  a  load 
of  grain,  is  bringing  it  to  him  at 
his  request  (Nave  v.  Flack,  90  Ind. 
205). 
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beneficial  to  him ;  or,  if  his  premises  are  in  any  respect 
dangerous,  he  must  give  such  visitors  sufficient  warning  of 
the  danger  to  enable  them,  by  the  use  of  ordinary  care,  to 
avoid  it.^  This  rule  is  especially  applicable  to  an  owner 
of  real  property  who  receives  compensation  for  its  use,  as, 
for  example,  in  the  case  of  a  wharf-owner  who  receives 
payment  for  the  use  of  his  wharf,^  a  railroad  company,  with 
respect  to  its  platform  *  or  other  structures    or  the  occu- 


^  The  defendant  agreed  with  D. 
for  the  setting  up  of  gas  regulators  in 
his  sugar  refinery.  D.'s  manager  and 
the  plaintiff,  as  his  servant,  went  to 
the  refinery  for  that  purpose.  In  the 
refinery  there  was  a  shaft  necessary 
for  the  business,  and  unfenced.  The 
plaintiff  was  warned  by  D.'s  manager 
that  the  place  was  dangerous,  and 
lights  not  allowed,  and  that  he  should 
keep  by  a  man  who  would  have  a 
light ;  but  having  left  a  tool  in  the 
refinery  he  went  back  for  it,  and  in 
returning  to  the  man  with  the  light, 
fell  through  the  shaft,  without  any 
fault  on  his  part.  Held,  that  a  verdict 
for  plaintiff  should  stand  (Indermaur 
V.  Dames,  L.  R.  2  C.  P.  311 ;  affirm- 
ing S.  C,  I  Id.  274).  But  where, 
in  going  along  a  dark  passage, 
the  plaintiff  fell  down  an  ordinary 
staircase,  it  was  held  that  he  could 
not  recover,  as  he  ought  to  have  taken 
a  light  with  him  (Wilkinson  v.  Fairrie, 
I  Hurlst.  &  C.  633).  Nor  could  the 
fact  that  the  defendant's  servant 
directed  plaintiff  to  go  where  he  did, 
make  any  difference  (lb.).  Defendant 
built  a  bridge  across  a  creek  for  his 
own  use ;  but  it  was  used,  with  his 
knowledge,  by  the  public.  He  knew 
it  was  unsafe,  though  apparently  in 
good  condition.  Held,  liable  to  one 
injured  by  the  bridge  breaking  (Camp- 
bell w.  Boyd,  88  N.  C.  129). 

«  Pittsburgh  v.  Grier,  22  Penn.  St. 
54 ;  Pennsylvania  R.  Co.  v.  Atha,  22 


Fed.  Rep.  920.  See  Postz'.  Lincoln,  25 
Id.  835;  Onderdonk  v.  Smith,  21  Id. 
588;  Wendell  v.  Baxter,  12  Gray,  494; 
Grotez/.  Chester,  &c.  R.  Co.,  2  Ex.  251 . 
A  wharf,  loaded  with  steel  blooms 
which  had  been  discharged  from  a 
vessel,  gave  way  beneath  the  weight, 
throwing  the  blooms  into  the  water. 
The  evidence  showed  that  the  wharf 
was  decayed  and  out  of  repair,  and 
that  the  wharfinger  had  failed  to  keep 
himself  properly  informed  of  its  defects 
and  had  failed  to  make  it  secure.  He 
was  held  liable  as  for  negligence  (Post 
V.  Lincoln,  25  Fed.  Rep.  835).  A  cus- 
toms officer  searching  for  smugglers 
fell  into  the  water  through  an  opening 
left  unguarded  and  unlighted  in  the 
wharf  by  the  owner  thereof,  and  was 
injured.  Held,  he  could  recover 
against  wharf-owner  (Low  v.  Grand 
Trunk  R.  Co.,  72  Maine,  313).  All 
persons  have  a  general  license  to  use 
a  pier  for  the  purposes  for  which  it 
was  intended  (Swords  v.  Edgar,  59 
N.  Y.  28). 

3  Weston  V.  N.  Y.  Elevated  R. 
Co.,  73  N.  Y.  595  ;  Dobiecki  v.  Sharp, 
88  Id.  203 ;  Clussman  v.  Long  Island 
R.  Co.,  9  Hun,  618.  A  company  was 
held  liable  where  it  left  hatch  holes 
open  in  a  depot  floor  which  was  the 
only  convenient  way  to  the  company's 
wharf  boat  and  a  passenger  fell  in 
(Bennett  v.  Louisville,  &c.  R.  Co., 
102  U.  S.  577). 


§705] 


LAND    AND    STRUCTURES. 


584 


pant  of  premises  used  for  public  entertainment,  and  charg- 
ing an  admission  fee.^  And  in  such  cases,  persons  using 
the  property  in  the  inanner  in  which  it  was  intended  to 
be  used  have  a  right  to  presume  that  it  is  in  fit  condition 
for  such  use;*  and  they  are  not  guilty  of  contributory 
negligence  in  failing  to  anticipate  and  protect  themselves 
against  defects  in  the  property,  of  which  they  were  not 
warned.* 

§  705.  Liability  to  person  entering  under  bare  license. — 
A  mere  passive  acquiescence,  on  the  part  of  the  owner  or 
occupant,  in  the  use  of  real  property  by  others,  does  not 
involve  him  in  any  liability  to  them  for  its  unfitness  for 
such  use.*    They  take  all  risks  upon  themselves,  and  have 


^  Currier  v.  Boston  Music  Hall, 
135  Mass.  414;  Francis  v.  Cockrell, 
L.  R.  5  Q.  B.  184,  501;  Camp  v. 
Wood,  76  N.  Y.  92;  Brown  v. 
South  Kennebec  Ag.  Soc.  47  Maine, 
27s  [fair  ground];  Latham  v.  Roach, 
72  111.  179  [same].  Proprietors  of  a 
fair  ground,  charging  for  admission, 
allotted  a  portion  of  the  grounds  for 
target-shooting,  but  gave  no  notice 
thereof;  and  plaintiflf's  horse,  hitched 
where  others  were,  was  shot.  Held, 
they  were  liable  (Conradt  v.  Clauve, 
93  Ind.  476). 

2  Francis  v.  Cockrell,  L.  R.  5  Q. 
B.  184,  501.  But  on  the  lease  of  a 
building  for  exhibition  purposes,  the 
galleries  being  designed  only  for  a 
limited  number  of  spectators,  there  is 
no  implied  warranty  that  they  shall  be 
safe  for  a  turbulent  crowd  (Edwards  v. 
N.  Y.  &  Harlem  R.  Co.,  98  N.  Y.  245). 

8  Pittsburgh  v.  Grier,  22  Penn.  St. 
54.  The  text  sustained  in  the  case 
of  a  wharf -owner  and  his  agent,  both 
held  severally  liable  from  the  circum- 
stances of  the  case  (Campbell  v. 
Portland  Sugar  Co.,  62  Maine,  552). 
See  ante,  §§  285,  333. 


*  Nicholson  v.  Erie  R.  Co.,  41  N. 
Y.  525 ;  Sweeny  w.  Old  Colony,  &c.  R. 
Co.,  10  Allen,  368;  Zoebisch  v.  Tar- 
bell,  Id.  385 ;  Gautret  v.  Egerton,  L. 
R.  2  C.  P.  371 ;  Gillis  v.  Pennsylvania 
R.  Co.,  59  Penn.  St.  129;  Hounsell  v. 
Smyth,  7  C.  B.  N.  S.  731.  See  this 
distinction  insisted  upon  in  Weston  v, 
N.  Y.  Elevated  R.  Co.,  73  N.  Y.  595. 
See  on  the  same  point  in  respect  to 
personal  property,  Lygo  v.  Newbold, 

9  Exch.  302.  Thus,  where  a  sign  of 
"  no  admittance"  is  placed  on  a  door, 
one  who  enters  the  room  (being  of  the 
class  meant  to  be  excluded)  cannot 
recover  for  injuries  caused  by  neglir 
gence  in  the  management  of  the  room, 
even  though  no  attempt  was  made  to 
exclude  him,  nor  any  further  warning 
given  (Zoebisch  w.  Tarbell,  10  Allen, 
385  ;  Victory  v.  Baker,  67  N.  Y.  366). 
So  it  was  held  that  a  railroad  com- 
pany was  not  bound  to  keep  its  road 
in  a  state  fit  for  passengers  to  walk 
upon  at  a  distance  of  100  feet  from 
the  station ;  at  any  rate,  not  in  favor 
of  a  passenger  destined  for  another 
station  (Frost  v.  Grand  Trunk  R.  Co., 

10  Allen,  387).      And  where  people 
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no  right  to  complain  of  any  defect  in  the  premises,  even 
though  caused  by  the  direct  act  of  the  owner  {e.  g.,  a  pit 
sunk  in  the  land),^  unless  the  act  is  malicious  or  is  com- 
mitted with  notice  of  the  fact  that  strangers  are  likely  to 
approach,  and  without  any  effort  to  warn  them  of  the 
danger,  under  circumstances  which  justify  a  belief  that 
the  owner  was  indifferent  to  the  injuries  which  might  hap- 
pen to  them.®  Much  less  can  they  complain  of  a  defect  in 
the  land,  caused  by  strangers,  without  the  knowledge  or 
consent  of  the  owner.*     And  still  less   can    a   trespasser 


in  general  were  in  the  habit  of  cross- 
ing a  railroad,    without   objection,  it 
was  held  that  the  railroad   company 
was  not  bound  to  secure  its  cars  so  as 
to  prevent  their  accidentally  injuring 
such  passers-by  (Nicholson  v.    Erie 
R.  Co.,  41  N.  Y.  525 ;  Pittsburgh,  &c. 
R.  Co.  V.  Bingham,  29  Ohio  St.  364). 
A  trespasser  entered  defendant's  aban- 
doned freight-house  and  the  wind  blew 
the  wall  down  and  injured  him.   Held, 
that  he  could  not  recover   (Lary  v. 
Cleveland,  &c.  R.  Co.,  78  Ind.   323; 
S.  C,  41  Am.  Rep.  572;  Union  [Stock 
Yards,  &c.  Co.  v.  Rourke,  10  111.  App. 
474).    Where  plaintiff,  having  a  license 
to  pass  over  land  in  a  beaten  track, 
drove  outside  of  it,  and  ran  against  a 
pile  of  stones,  it  was  held  he  was  a  tres- 
passer and  could  not  recover  (Flood  v. 
Doodley,  15  N.  Y.  Weekly  Dig.  47); 
S.  P.,  Sutton  V.  N.  Y.  Central,  &c.  R. 
Co.,  66  N.  Y.  243.    Where  there  was  a 
footpath  leading  from  a  public  street 
to  the  company's  building,  which  per- 
sons were  allowed  to  use  for  their  own 
convenience,  and  plaintiff  fell  into  a 
well  near  the  path,  he  could  not  re- 
cover   (Evansville,    &c.     R.    Co.    v. 
Griffin,    100    Ind.    221 ;    Morgan   v. 
Penn.  R.  Co.,  19  Blatchf.  239).     De- 
fendant was  held  not  liable,   where 
plaintiff  had  gone  with  a  crowd  to  his 
piazza  to    escape    a   storm;   and  it 


broke  down  (Converse  v.  Walker,  30 
Hun,  596). 

1  Knight  V.  Abert,  6  Penn.  St. 
472;  see  §  505,  post;  Roulston  v. 
Clark,  3  E.  D.  Smith,  366.  Defend- 
ant, not  wishing  to  sell  oats,  did  sell  to 
accommodate  plaintiff.  While  in  the 
granary,  which  was  always  kept 
locked,  plaintiff  walked  about  in  the 
darkness,  and  fell  through  an  opening. 
Held,  he  could  not  recover,  because 
he  was  doing  what  was  no  part  of  the 
business  in  hand  (Pierce  v.  Whitcomb, 
48  Verm.  127).  Plaintiff's  horse  fell 
into  his  neighbor's  well,  there  being 
an  agreement  that  each  could  pasture 
upon  the  other's  land.  Held,  he  could 
not  recover  (McGill  v.  Compton,  66 
III.  327). 

2  Defendant  permitted  the  public 
to  use  his  private  bridge.which  seemed 
in  good  condition,  but  which  he  knew 
was  unsafe  [rotten  timbers  under 
sound  planking].  Plaintiff  broke 
through,  and  recovered  damages 
(Campbell  z/.  Boyd,  88  N.  C.  129). 
The  owner  of  a  lot  who  allowed  the 
public  to  use  it  as  a  thoroughfare,  for 
many  years,  was  held  to  have  given 
more  than  a  bare  license  to  use  it, 
and  liable  for  not  guarding  an  excava- 
tion which  he  opened  therein  (Beck  v. 
Carter,  68  N.  Y.  283). 

'  Illinois  Central  R.  Co.  v.  Carra- 
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complain  of  defects  in  a  structure,  caused  by  mere  neglect.^ 
The  owner  of  land,  where  children  are  allowed  or  accus- 
tomed to  play,  particularly  if  it  is  unfenced,  must  use  ordi- 
nary care  to  keep  it  in  a  safe  condition ;  ^  for  they,  being 
without  judgment  and  likely  to  be  drawn  by  childish 
curiosity  into  places  of  danger,  are  not  to  be  classed  with 
trespassers,  idlers  and  mere  licensees.''  And  yet  merely 
allowing  children  to  play  upon  a  vacant  lot  is  held  in 
Massachusetts  not  to  amount  to  an  invitation  which 
creates  liability  for  its  condition.*  A  person  who  goes  up- 
on the  land  of  another  to  seek  employment  from  him,  is  a 
mere  licensee,  to  whom  the  owner  does  not  owe  that  duty 
of  reasonable  care  which  he  owes  to  a  servant.  And  such 
duty  begins,  not  with  the  engagement  to  work,  but  with 
the  work.°      An  officer  of  the  law  who  enters  upon  prem- 


her,  47  111.  333;  see  also  Wolf  v. 
Kilpatrick,  loi  N.  Y.  146.  Where 
defendant's  wall  fell  and  injured  plain- 
tiff, because  a  stranger  had  removed 
an  adjoining  wall  without  notice  to 
him,  he  was  held  not  to  be  liable 
(Mahoney  v.  Libbey,  123  Mass.  20; 
citing  Nichols  v.  Marsland,  L.  R.  10 
Ex.  255;  and  Gray  v.  Harris,  107 
Mass.  492).  Where  plaintiff  was  in- 
jured by  the  fall  of  a  bust  from  a 
balcony  in  a  hall  hired  for  a  concert 
by  defendant,  he  could  not  recover 
because  he  did  not  show  whether  the 
audience  did  or  did  not  rightfully  have 
access  to  the  balcony,  ''  and  thus 
whether  the  fall  may  not  have  been 
occasioned  by  the  wrongful  or  negli- 
gent act  of  some  third  person  "  (Ken- 
dall V.  Boston,  118  Mass.  234). 

*  Plaintiff,  a  trespasser,  entered 
defendant's  abandoned  freight-house, 
and  was  injured  by  wind  blowing  a 
piece  of  the  house  against  him.  Held, 
he  could  not  recover  (Lary  v.  Cleve- 
land, &c.  R.  Co.,  78  Ind.  323). 

*  Defendant  was  held    liable    for 


stacking  a  lot  of  lumber  on  his  un- 
fenced lot  so  badly  that  it  fell  upon, 
a  child  playing  there  (Branson  v. 
Labrot,  81  Ky.  638).  See  also  De- 
laney  v.  Rochereau,  34  La.  Ann.  11 23; 
Mackey  v.  Vicksburg,  64  Miss.  777. 

°  Coppner  t/.  Pennsylvania  Co.,  12 
111.  App.  600.  The  rule  of  the  text 
was  applied  where  a  child  was  hurt 
by  a  dangerous  gate  on  defendant's 
land  (Birge  v.  Gardner,  19  Conn.  507) ; 
and  by  an  unlatched  turn-table  near 
two  traveled  roads  (Sioux  City,  &c. 
R.  Co.  V.  Stout,  17  Wall.  657);  and 
by  an  unguarded  elevator  in  a  coal 
yard  near  the  sidewalk  (Mullaney  v. 
Spence,  15  Abb.  N.  J5.  319);  and  by 
a  hinged  platform,  in  an  open  alley, 
that  would  fall  from  a  touch  (Hydrau- 
lic Works  Co.  V.  Orr,  83  Penn.  St. 
332).  See  also  Keffe  v.  Milwaukee, 
&c.  R.  Co.,  21  Minn.  207. 

*  Galligan  v.  Metacomet  Mfg. 
Co.,  143  Mass.  527;  see  also  Har- 
greaves  v.  Deacon,  25  Mich.  I. 

'  Larmore  v.  Crown  Point  Iron 
Co.,  loi  N.  Y.  391.     The  court  dis- 
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ises  in  the  performances  of  his  duty,  is  not  a  mere  licensee, 
and  may  maintain  an  action  for  their  defective  condition.^ 

§  706.  Liability  of  land-owner  to  his  invited  guest.-^The 
precise  ground  and  degree  of  liability  of  a  land-owner  to 
an  invited  guest,  having  no  business  relations  with  him, 
are  not  yet  thoroughly  settled.''  In  our  judgment,  the 
same  rule  should  be  applied  in  such  a  case  that  would  be 
applied  if  the  property  were  personal  instead  of  real.  The 
host  should  always  be  held  responsible  to  the  guest  for 


tinguished  this  case  from  one  where 
the  person  injured  is  an  employee  of 
the  owner  (Fuller  v.  Jewett,  80  N.  Y. 
46),  or  where  the  injury  is  caused  by 
some  dangerous  thing  placed  by  the 
owner  upon  the  premises,  without 
giving  warning  thereof  (Bird  v.  Hol- 
brook,  4  Bing.  628),  or  where  the 
owner,  in  the  prosecution  of  his  own 
purpose  or  business,  invites  another, 
either  expressly  or  impliedly,  to  come 
upon  his  land,  who  is  injured  by  un- 
reasonable or  concealed  dangers,  or 
where  a  licensee  is  injured  by  some 
affirmative  negligence  (Corby  v.  Hill, 
4  C.  B.  N.  S.  556;  Smith  v.  London, 
&c.  Docks  Co.,  L.  R.  3  C.  P.  326; 
Holmes  v.  North  Eastern  R.  Co., 
L.  R.  6  Exch.  123;  Barry  v.  N.  Y. 
Central  R.  Co.,  92  N.  Y.  289;  Beck 
V.  Carter,  68  Id.  283).  And  see 
Severy  v.  Nickerson,  120  Mass.  306; 
Hounsell  v.  Smyth,  7  C.  B.  N.  S.  731. 
Compare  White  v.  France,  (L.  R.  2  C. 
P.  Div.  308),  where  it  was  held  that 
an  action  could  be  maintained  by  a 
licensed  waterman  who  was  injured 
on  defendant's  wharf,  where  he  had 
gone  to  complain  of  the  improper 
navigation  of  defendant's  barge,  and 
upon  the  invitation  of  his  servant, 
and  at  the  same  time  to  seek  em- 
ployment in  the  navigation  of  the 
barge.  A  girl  of  fifteen,  who  had 
been  at  work  on  defendant's  premises, 


engaged  in  play  with  others  and  fell 
into  an  unguarded  elevator  in  an  ad- 
joining passage.  The  defendant  was 
held  liable  (Atlantic  Factory  Co.  v. 
Speer,  69  Geo.  137). 

^  Learoyd  v.  Godfrey,  138  Mass. 
315;  Parker  7/.  Barnard,  135  Id.  116. 

^  In  Southcote  v.  Stanley  (i  Hurlst. 
&  N.  247),  Pollock,  C.  B.,  with  whom 
it  was  a  favorite  notion  that  all  mem- 
bers of  a  family  were  subject  to  the 
rule  which  restricts  the  right  of  a 
servant  to  recover  from  his  master  for 
injuries  caused  by  negligence  (see 
Abraham  v.  Reynolds,  5  Hurlst.  &  N. 
143),  held  that  a  guest  also  fell  within 
this  rule,  and  could  not  recover  from 
his  host  for  an  injury  caused  by  a  de- 
fect in  the  construction  of  the  house, 
although  owing  to  the  negligence  of 
the  host.  Baron  Alderson  concurred 
in  this  view.  Baron  Bramwell  held  that 
the  host  was  liable  for  any  misfeas- 
ance, but  not  for  mere  nonfeasance. 
But  we  are  not  satisfied  with  either 
theory.  No  attempt  was  made  to  sus- 
tain either  by  any  process  of  reason- 
ing ;  and  we  cannot  see  how  any  sat- 
isfactory reasons  could  be  assigned. 
To  the  contrary,  see  Sweeny  -v.  Old 
Colony,  &c.  R.  Co.,  10  Allen,  368.  See 
limitations  of  the  former  case,  in  Teb- 
butt  V.  Bristol,  &c.  R.  Co.,  L.  R.  6 
Q.  B.  73- 
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gross  negligence,^  that  is,  for  such  want  of  care  as  would 
justify  a  suspicion  that  he  was  indifferent  to  the  safety  of 
his  guest;  and  if,  for  his  own  benefit  or  for  purposes  of 
mutual  benefit,  he  invites  another  upon  his  premises,  he 
should  be  held  liable  for  any  want  of  ordinary  care  in  re- 
spect to  the  condition  of  the  property." 

§  707.  No  liability  for  unusual  or  improper  use  of  land  or 
building.— The  owner  or  occupant  of  real  property  is  not 
bound  to  make  it  safe  for  any  purpose  which  is  unlawful 
or  improper,  or  for  which  he  could  not  reasonably  antici- 
pate that  it  would  be  used.  He  is  not  responsible  for  the 
consequences  of  the  use  of  his  property  in  a  mode  for 
which  it  was  obviously  never  designed,  even  though  such 
use  was  intended  for  his  benefit.  Thus,  where  a  house- 
painter  fastened  the  staging  upon  which  he  stood  to  the 
cornice  of  the  house  which  he  was  employed  to  paint,  and 
the  cornice  gave  way,  causing  severe  injuries  to  him,  it 
was  held  that  he  could  not  recover  compensation  from  the 
owner  of  the  house,  especially  in  the  absence  of  proof  that 
the  latter  knew  of  the  insufficiency  of  the  cornice  to  bear 
the  strain.*     And  a  mere  license  by  the  landlord  to  tenants 

*  This  is  familiar  law  with  regard  and  invites  members  of  other  societies 

to  persons  riding  over  railroads  with-  to  attend,  a  member,  so  invited,  while 

out  paying  fare  (Phila.  &  Reading   R.  on  the  land  of  the  society,  is  not  a  mere 

Co.  V.  Derby,  14  How.  U.  S.  468 ;  Nol-  licensee,  and  may  recover  from  the 

ton  z/.  Western  R.  Co.,  15  N.  Y.  444;  society  for  an  injury  sustained,  while  in 

Bissell  V.  Michigan  Southern,  &c.  R.  the   exercise  of   due  care,   from   the 

Co.,  22  N.  Y.  258,  308).     If  a  guest,  dangerous  condition   of  its  premises 

of  his  own  motion,  goes  in  the  dark  (Davis  v.  Central  Congregational  Soc. 

about  the  premises,  in  places  where  129  Mass.  367). 

he  was  not  invited  or  permitted  to  go,  ^  Panjoy  v.    Seales,   29   Cal.    243. 

and  where  the  business  in  hand  does  A.  took  a  heavy  stone  upon  a  balcony 

not  call  for  his  going,   he  voluntarily  not  intended   for  any  such   purpose, 

takes  the  peril  and  risk  upon  himself  It  broke  down  and   he  was   injured. 

(Pierce  w.  Whitcomb,  48  Verm.    127;  Held,  that  a  verdict  in  his   favor  was 

Sweeny  v.  Old  Colony,  &c.  R.  Co.,  10  erroneous  (Mullen  v.  Rainear,  45  N.J. 

Allen,  368 ;   Zoebisch  v.  Tarbell,  lb.  Law,  520).    Where  a  tenant  used  a 

385).  fire-escape  for  a  balcony  and,  in  conse- 

2  If  a  religious  society  gives  notice  quence  of  overweighting,  it   fell   and 

of  a  meeting  at  its  house  of  worship,  injured  him,  the  landlord  was  held 
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to  use  the  premises  in  a  special  manner  {e.  g.,  the  roof 
for  drying  linen)  does  not  bind  him  to  keep  it  safe  for 
that  purpose :  such  use  not  being  essential  to  the  enjoy- 
ment of  the  premises.* 

§  708.  Liability  of  landlord  for  any  defects  arising  after 
lease.— An  owner  of  property,  either  real  or  personal, 
who  lets  or  lends  it,  without  agreeing  to  make  repairs 
thereon,  and  who  transfers  the  entire  possession  and 
control  of  the  property  to  the  hirer,  is  not  responsible 
for   defects   subsequently  arising   therein,^  either   to   the 


not  responsible,  even  though  it  might 
have  been  out  of  repair  (McAlpin  v. 
Powell,  70  N.  Y.  126;  reversing  i 
Abb.  N.  C.  427).  Where  a  servant 
of  the  tenant  was  caught  between  a 
shaft  and  a  partition  put  in  by  the 
tenant,  the  lessor  was  held  not  liable, 
as  the  premises  had  been  delivered  to 
the  tenant  in  a  suitable  condition  for 
the  purposes  for  which  they  were 
rented  (Ryan  v.  Wilson,  87  N.  Y.  471). 

1  Ivay  V.  Hedges,  L.  R.  9  Q.  B. 
Div.  80;  distinguishing  McMartin  v. 
Hannay  (10  Sess.  Cas.  3d  ser.  411), 
where,  the  tenement  being  let  out  in 
flats,  the  landlord  was  held  bound  to 
keep  the  stairs  in  order,  because  they 
were  a  "  necessary  part  of  the  hold- 
ing." 

8  Taylor  v.  New  York,  4  E.  D. 
Smith,  559;  see  Kahn  v.  Love,  3  Ore- 
gon, 206.  This  section  (old  §  501) 
was  quoted  and  approved  in  Gilliland 
V.  Chicago,  &c.  R.  Co.  (19  Mo.  App. 
411).  Thus,  in  Cheetham  v.  Harap- 
son  (4  T.  R.  318),  it  was  held  that  the 
landlord  was  not  liable  to  a  stranger 
for  the  non-repair  of  fences.  So  in 
New  York  v.  Corlies  (2  Sandf.  301), 
the  landlord  was  held  not  liable  for  a 
penalty  imposed  for  the  overflow  of  a 
sink,  the  house  being  in  the  exclusive 
possession  of  a  tenant.  And  a  bridge 
having  been  leased,  it  was  held  that 
the  lessor  was  not  liable  to  prosecu- 


tion for  its  non- repair  (Regina  v. 
Bucknall,  2  Ld.  Raym.  804).  So,  also, 
where  a  railroad  company  permitted 
another  company  to  lay  tracks  over  a 
bridge,  by  the  side  of  its  own,  and  the 
latter  company  doing  so,  left  a  hole  in 
the  bridge,  between  its  own  tracks, 
through  which  the  plaintiff  fell,  it  was 
held  that  the  former  company  was  not 
liable  for  the  injury  (Gwathney  v. 
^^Little  Miami  R.  Co.,  12  Ohio  St.  92. 
But  in  Allan  v.  Mack  (Hay,  45;  10  S. 
D.  349)  a  lessor  was  held  liable  for  in- 
juries suffered  in  consequence  of  the 
lessee's  having  opened  and  negligent- 
ly kept  a  pit  in  the  land.  See  Pickard 
V.  Collins,  23  Barb.  444;  Bishop  v. 
Bedford  Charity,  I  El.  &  E.  697.  In 
Edwards  v.  N.  Y.  &  Harlem  R.  Co. 
(98  N. Y.  245 ;  affirming  25  Hun,  634), 
defendant  leased  to  K.  a  building  for 
a  walking  match,  having  a  gallery 
built  by  an  architect  to  accommodate 
a  limited  number  of  people,  and  for 
that  purpose  was  safe,  but  for  the  use 
to  which  it  was  put  on  this  occasion  it 
was  not  suitable.  Becoming  crowded, 
it  fell  on  and  injured  plaintiff.  A  bare 
majority  of  the  court  held  that,  in  the 
absence  of  evidence  tending. to  show 
that  defendant  knew  that  there  was 
some  defect  in  the  gallery,  or  that  it 
would  be  used  in  a  way  to  endanger 
its  safety,  a  nonsuit  was  proper,  in  ac- 
cordance with  the  well-settled  rule  of 
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tenant^  or  to  third  persons,"  even  though  the  prem- 
ises be  in  such  a  condition  that  they  will  naturally  be- 
come a  nuisance  if  the  tenant  fails  to  repair  as  he  has 
covenanted.'  A  tenant  subletting  has  no  greater  lia- 
bility than  the  original  landlord.*  A  landlord  is,  how- 
ever, liable  for  negligence  in  any  repairs  which  he  under- 
takes, though  he  be  not  bound  to  make  them."  If  the 
owner  covenants  with  the  lessee  to  repair,  1*  is  liable  to 
third  persons  for  the  want  of  repair,  notwithstanding  he 
has  given  up  the  entire  possession  of  the  property.^    Ordi- 


the  absence  of  implied  warranties  in 
the  demise  of  real  property  as  to  the 
safety  or  suitableness  of  the  premises. 
Ruger,  C.  J.,  in  dissenting,  says: 
''  The  theory  suggested,  that  the  own- 
er of  a  building  to  be  let  for  the  use 
of  public  entertainment  has,  upon  let- 
ting the  same  to  a  temporary  occu- 
pant, thereby  imposed  upon  such  oc- 
cupant, and  relieved  himself  from,  all 
liability  to  persons  lawfully  attending 
an  exhibition  therein,  and  receiving  in- 
juries through  defects  in  its  original 
structure,  is  so  startling  a  one,  and  so 
opposed  to  what  I  believe  to  be  settled 
law,  that  I  am  unable  to  assent  to  it." 
Danforth  and  Finch,  JJ.,  also  dis- 
sented. 

1  Piatt  V.  Famey,  i6  111.  App.  216; 
Bowe  V.  Hunking,  135  Mass.  380; 
Scott  V.  Simons,  54  N.  H.  426; 
Humphrey  v.  Wait,  22  Upper  Can.  fC. 
P.]  580. 

2  Deutsch  V.  Abeles,  15  Mo.  App. 
398;  Shindelbeck  v.  Moon,  32  Ohio 
St.  264;  Ryan  v.  Wilson,  87  N.  Y. 
471. 

^  The  owner  of  a  building,  con- 
structed so  that  snow  and  ice  will 
naturally  fall  from  it  upon  the  street, 
may  nevertheless  not  be  liable  for  an 
injury  so  resulting,  if  the  whole  build- 
ing is  let  to  a  tenant  who  has  cove- 
nanted to  make  all  necessary  external 


and  internal  repairs,  and  when  it  is 
not  shown  that  the  tenant,  in  carrying 
out  his  covenant,  might  not  have  done 
away  with  the  danger  (Leonard  v. 
Storer,  115  Mass.  86).  The  occupant, 
not  the  landlord,  is  liable  for  injuries 
received  on  account  of  the  improper 
condition  of  the  covering  to  an  exca- 
vation extending  under  the  sidewalk, 
and  forming  a  part  of  the  basement, 
where  the  covering  was  properly  con- 
structed ;  nor  is  this  varied  by  a  pro- 
vision in  the  lease  that  the  lessee 
shall  not  be  bound  to  repair  the  roof, 
and  that  the  lessors  may  enter  to  view 
the  premises  and  make  repairs  (Bos- 
ton V.  Gray,  144  Mass.  53). 

*  A  lessee  of  a  pier,  who  had 
covenanted  to  make  ordinary  repairs, 
and  sublet  it  in  a  state  of  repair,  was 
held  not  liable  to  a  drayman  whose 
horse  was  killed  by  falling  through  a 
rotten  plank  (Clancy  v.  Byrne,  56  N. 
Y.  129).  See  also  Jaffe  v.  Harteau, 
56  N.  Y.  398 ;  O'Brien  v.  Capwell,  59 
Barb.  497  ;  Cleves  v.  Willoughby,  7 
Hill,  83;  Lucas  v.  Coulter,  104  Ind. 
81 ;  Fisher  v.  Thirkell,  21  Mich.  I ; 
Hale  V.  Dutant,  39  Tex.  667. 

°  Gill  V.  Middleton,  105  Mass.  477. 

'  Benson  v.  Suarez,  43  Barb.  408 ; 
19  Abb.  Pr.  61 ;  Payne  v.  Rogers,  2 
H.  Blackst.  350;  Todd  v.  Flight,  9  C. 
B.  N.  S.  377. 
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narily  the  owner  is  not  liable  for  any  wrongful  use  or 
mismanagement  of  the  property  by  the  hirer  ;^  for  the 
latter  is  not  his  agent.^  If  there  was  only  a  tenancy  from 
year  to  year,  or  any  short  period,  and  the  landlord  chose  to 
renew  the  tenancy,  after  the  tenant  had  erected  a  nuisance, 
that  would  make  the  landlord  liable.* 

§  709.  Liability  for  defects  at  date  of  lease.— Even  the 
entire  surreifBer  of  control  over  land  to  a  lessee  does  not 
relieve  the  owner  from  liability  to  third  persons  for  defects 
which  existed  in  it  when  he  parted  with  its  control.*    Nor 


*  Sargent  7/  Stark,  12  N.  H.  332; 
Fiske  V.  Framingham  Mfg.  Co.,  14 
Pick.  491.  Thus,  where  a  ferry  was 
leased  for  a  definite  period  to  a  person 
who  assumed  its  entire  control,  it  was 
held  that  the  lessor  was  not  respons- 
ible to  passengers  for  injuries  caused 
by  the  negligence  of  the  lessee's  serv- 
ants (Norton  v.  Wiswall,  26  Barb. 
618).  The  lessor  of  a  mill  with  water- 
power  is  not  liable  for  the  act  of  a 
lessee  in  excavating  the  bed  of  the 
river  so  as  to  damage  a  neighboring 
mill-owner  (Stickney  v.  Munroe,  44 
Maine,  195).  The  lessor  of  premises 
offensively  used  as  a  livery  stable  is 
not  liable  in  damages,  unless  when  he 
demised  the  premises  he  had  reason 
to  believe  that  the  business  would  be 
a  nuisance  (Morris  v.  Brower,  Anth. 
N.  P.  368).  In  Weston  v.  Tailors  of 
Potter-row  (Hay,  66;  14  F.  C.  1232), 
an  action  was  brought  against  the 
proprietor  of  a  tenement  for  damage 
occasioned  to  the  tenant  of  the  lower 
flat  by  an  overflow  of  water  caused  by 
an  improper  use  of  the  water-closet. 
In  charging  the  jury.  Lord  Meadow- 
bank  said:  "If  anything  has  been 
done  whereby  damage  has  been  cre- 
ated to  the  tenant  of  the  inferior  tene- 
ment, through  the  fault  or  negligence 
of  the  tenant  of  the  upper,  it  must  be 
held  that  it  was  done  by  him  acting 


for  behoof  of  the  proprietors  of  the 
latter,  under  the  implied  authority 
from  them."  The  jury  found  for  the 
pursuer,  but  the  court  above  set  aside 
the  verdict,  saying:  "If  it  is  con- 
structed in  the  ordinary  manner,  and 
not  so  as  necessarily,  or  in  extreme 
probability,  to  occasion  damage  from 
its  ordinary  use,  there  is  no  farther 
liability  on  the  landlord.  But  if,  by 
neglect,  or  by  mischievous  practices 
on  the  part  of  the  tenant,  damage 
does  occur,  it  is  not  the  landlord,  but 
the  tenant,  who  is  liable."  Where  a 
landlord  let  the  lower  floor  of  a  house 
to  one  tenant,  and  the  upper  to  an- 
other, and  the  latter  carelessly  used 
water  so  that  it  flowed  down  upon  the 
occupant  of  the  lower  floor,  damaging 
his  goods,  the  landlord  cannot  be  held 
liable,  whether  the  result  was  occa- 
sioned by  faulty  construction  of  water 
pipes  or  not  (White  v.  Montgomery, 
58  Geo.  204).  See  also  Kaiser  v.  Hirth, 
36  N.  Y.  Superior,  344. 

2  White  V.  Montgomery,  58  Geo. 
204. 

3  Rex  V.  Pedley,  i  Ad.  &  El.  822. 
*  McGuire  v.   Spence,   91    N.  Y. 

303  [unguarded  area] ;  Moody  v.  New 
York,  43  Barb.  282;  Davenport  v. 
Ruckman,  10  Bosw.  20,  37;  16  Abb. 
Pr.  341 ;  affirmed,  37  N.  Y.  568;  An- 
derson V.  Dickie,   i  Robertson,  238; 
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yet  would  he  be  protected  by  a  contract  on  the  part  of  the 
lessee  to  repair  such  defects;  for  the  mere  relation  of  lessor 
and  lessee  has  no  quality  which  enables  the  lessor  to  evade 
responsibility  for  his  own  acts,  by  referring  persons  injured 
thereby  to  a  third  party  for  relief.  It  would  obviously  be 
no  excuse  for  the  want  of  necessary  repairs,  whereby  an 
innocent  person  had  been  injured,  to  show  that  a  contract 
had  been  made  with  a  carpenter  to  execute  the  needful 
repairs;"  and  the  principle  applies  with  equal  force  to  a 
contract  made  with  a  lessee.^  The  burden  of  proof  is, 
however,  upon  the  plaintiff,  to  show  that  the  defect  existed 
at  the  time  of  the  lease.'*  If  the  owner  lets  the  premises 
with  a  nuisance  upon  them,  and  the  tenant  occupying  the 
premises  allows  the  nuisance  to  remain,  they  are  jointly  as 
well  as  severally  liable  for  injuries  occasioned  thereby.^ 

§  710.  Liability  of  partial  lessor.— A  mere  lease  of  profits 
arising  out  of  property  does  not  relieve  the  owner  from 


Fish  V.  Dodge,  4  Denio,  311;  Rose- 
well  V.  Prior,  2  Salk.  460;  per  Peck- 
ham,  J.,  Benson  v.  Suarez,  43  Barb. 
408 ;  Cheetham  v.  Hampson,  4  T.  R. 
318 ;  Todd  V.  Flight,  9  C.  B.  N.  S.  377 
[dilapidated  chimney] ;  Marshall  v. 
Cohen,  44  Geo.  489;  Knauss  v.  Brua, 
107  Penn.  St.  85 ;  Cook  v.  Montagu, 
26  L.  T.  N.  S.  471  [three  cases  of  bad 
water-closets].  See  Ward  v.  Gardner, 
[Penn.]  2  Atl.  Rep.  867.  So,  where 
tenants  continued  the  use  of  an  exca- 
vation near  the  highway  (Irvine  v. 
Wood,  51  N.  Y.  224  ;  Dorman  v. 
Ames,  12  Minn.  451),  of  a  mill  wheel, 
whose  motion  frightened  horses 
(House  V.  Metcalf,  27  Conn.  631),  of 
a  defective  sidewalk  (Larue  v.  Farren 
Hotel  Co.,  116  Mass.  67;  Whalen  v. 
Gloucester,  6  Thomp.  &  C.  13s).  The 
owner  of  real  estate  abutting  upon  a 
street  is  liable  to  strangers  who  suffer 
injury  from  the  dangerous  construc- 
tion or  condition  of  a  coal-hole  in  the 


sidewalk  appurtenant  to  the  premises, 
although  they  are  let  to  and  occupied 
by  a  tenant  at  will,  if  the  defect  exist- 
ed at  the  time  of  the  letting,  and  if 
the  tenant  was  not  bound  by  agree- 
ment with  the  owner  to  put  the  prem- 
ises in  proper  condition  (Dalay  v. 
Rice,  [Mass.]  12  N.  E.  Rep.  841). 

1  The  owners  of  a  defective  pier, 
who  let  it  and  parted  with  its  control, 
were  held  liable  to  a  stevedore  who 
was  properly  using  it  and  was  injured 
by  its  falling,  though  the  lessees  had 
covenanted  to  keep  it  in  repair  (Swords 
V.  Edgar,  59  N.  Y.  28).  Ingwersen  v. 
Rankin,  47  N.  J.  Law,  18.  See  ante, 
§  14.  To  the  contrary,  Pretty  v.  Bick- 
more,  L.  R.  8  C.  P.  401 ;  Gwinnell  v. 
Earner,  10  Id.  658. 

^  Union  Brass  Mfg.  Co.  v.  Lind- 
say, 10  111.  App.  583. 

^  Irvin  V.  Fowler,  5  Robertson, 
482 ;  4  Id.  138.  See  Swords  v.  Edgar, 
59  N.  Y.  29. 
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liability  for  its  non-repair.  Nothing,  it  would  seem,  short 
of  a  surrender  of  possession  can  have  that  effect,  even 
though  the  lessee  covenants  to  repair.*  Where  only  a 
portion  of  a  building  is  let,  the  owner  continues  responsible 
for  the  condition  of  the  remainder,  both  as  to  his  tenants' 
and  the  public' 

§  711.  Landlord  not  liable  to  tenant's  guest  as  such. — The 
liability  of  the  landlord,  however,  exists  only  in  favor  of 
persons  who  stand  strictly  upon  their  rights  as  strangers.^ 
Those  who  claim  upon  the  ground  that  they  were  invited 
into  a  dangerous  place  must  seek  their  remedy  against  the 
person  who  invited  them.  If  they  are  the  guests  of  the 
tenant,  he,  and  not  the  landlord,  is  the  person  from  whom 
they  must  seek  redress  for  injuries  caused  by  any  defects 
in  the  premises,  even  though  the  defects  existed  when  the 
lease  was  made :  *  for  such  persons  would  never  have  suf- 


1  Taylor  v.  New  York,  4  E.  D. 
Smith,  559.  In  Camp  v.  Wood  ijd 
N.  Y.  92),  an  inn-keeper  who  let  a 
hall  in  the  third  story  of  his  house  for 
a  dancing  entertainment,  to  which 
persons  were  admitted  upon  payment 
of  a  fee  to  the  managers  thereof,  was 
held  liable  to  one  of  such  persons, 
who  mistook  a  door  upon  an  awning 
for  the  street  door,  and  fell  to  the 
street,  on  the  ground  that  "  by  letting 
the  hall  for  public  purposes  he  held 
out  to  the  public  that  the  hall  was 
safe,  and  was  bound  to  exercise  care 
to  provide  safe  arrangements  for  the 
entrance  and  departure  of  people  who 
came  there  upon  his  invitation." 

2  Looney  v.  McLean,  129  Mass. 
33;  Watkinsv.  Goodall,  138  Id.  533; 
Stapenhorst  v.  American  Mfg.  Co., 
15  Abb.  N.  S.  355;  Toole  v.  Beckett, 
67  Maine,  544;  Kirby  v.  Boylston 
Market  Asso.,  14  Gray,  249 ;  Readman 
V.  Conway,  126  Mass.  374. 

3  Readman  v.  Conway,  126  Mass. 

Vol.  II.— 38 


374:  Miller  v.  Woodhead,  22  N.Y.  W. 
Dig.  58.  In  Leonard  v.  Storer  (115 
Mass.  86),  the  contract  of  the  tenant 
included  the  roof  as  well  as  the  in- 
terior, and  by  the  exercise  of  due  care 
he  could  have  cleared  the  snow  from 
the  roof,  and  therefore  the  landlord 
was  not  liable ;  but  in  Shipley  v.  Fifty 
Associates  (loi  Mass.  25),  the  owner 
was  held  liable,  because  he  was  in  con- 
trol of  the  roof. 

*  "  A  landlord  who  lets  a  house  in 
a  dangerous  state  is  not  liable  to  the 
tenant's  customers  or  guests  for  acci- 
dents "  (per  Erie,  C.  J.,  Robbins  v. 
Jones,  15  C.  B.  N.  S.  221,  240). 
Where  a  customer  of  the  tenant  fell 
down  an  embankment  between  the 
street  and  the  building,  the  landlord 
was  held  not  liable,  though  the  em- 
bankment was  there  at  the  time  of 
letting  YMellen  v.  Morrill,  126  Mass. 
545  ;^-Marshall  v.  Heard,  59  Tex.  266). 
See  Cruselle  v.  Pugh,  (>^  Geo.  430.  A 
landlord  is  not  liable  for  the  drowning 
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fered  any  injury  from  these  defects  if  they  had  not  entered 
the  premises ;  and  this  entry  was  not  made  at  the  request 
of  the  landlord  or  any  agent  of  his.  The  general  rule 
before  stated,  therefore,  does  not  extend  to  this  case.^  But 
if  the  landlord  lets  the  place  for  a  purpose  for  which  he 
knows,  or  ought  to  know,  it  to  be  unfit,  knowing  that 
strangers  will  be  invited  there,  it  has  been  held  that  he  is 
liable  to  them.* 

§  712.  Tenant,  when  not  liable.— The  tenant  of  land,  like 
the  hirer  or  borrower  of  a  thing,  is  not  responsible  to 
strangers  for  defects  which  existed  in  it  when  he  took  pos- 
session of  it,"  unless  they  amount  to  a  nuisance,  or  he  does 
something  equivalent  to  a  ratification  of  the  act  which 
caused  them  to  exist.*     He  is  not  a  guarantor  of  the  safe 


of  his  tenant's  guest,  a  child  of  two 
years,  by  falling  into  an  open  hole,  58 
feet  from  the  rear  of  the  dwelling,  dug 
at  the  tenant's  request  (Moore  v.  Lo- 
gan Iron,  &c.  Co.,  [Penn.]  7  Atl.  Rep. 
198).  Nor  is)|it  material  in  such  a 
case  that  the  injuries  sustained  are 
caused  by  the  failure  of  the  landlord 
to  repair  when  under  a  covenant  to  do 
so  (Ploen  V.  Staff,  9  Mo.  App.  309; 
Burdick  v.  Cheadle,  26  Ohio  St.  393). 
The  landlord  is  not  liable  until  after 
notice  of  the  defect  (Henkel  v.  Murr, 
31  Hun,  28). 

»  Ante,  §  689. 
/  2  Camp  V.  Wood,  70  N.  Y.  92 
[owner  of  hall  letting  it  for  public 
•use].  In  Godley  v.  Hagerty  (20  Penn. 
St.  387)  it  was  held  that  where  a  man 
erects  a  building  to  rent,  and  knows 
that  there  are  defects  in  it  which  unfit 
it  for  the  use  to  which  the  lessee  in- 
tends to  put  it,  his  lease  not  stipulat- 
ing against  its  being  used  for  such 
purpose,  and,  while  thus  being  used, 
it  suddenly  falls,  and  injures  a  laborer 
employed  therein  who  was  guilty  of 
no  carelessness,  the  landlord  is  liable 


for  the  injury.  To  similar  effect,  see 
Stratton  v.  Staples,  59  Maine,  94.  In 
Edwards  v.  N.  Y.  &  Harlem  R. 
Co.  (98  N.  Y.  245),  the  landlord  was 
held  (by  a  bare  majority  of  the  court) 
not  to  be  liable  to  a  guest  of  the  ten- 
ant, when  he  had  no  reason  to  expect 
that  the  gallery  would  be  used  as  it 
was,  and  so  as  to  endanger  its  secur 
rity. 

»  Eakin  v.  Brown,  i  E.  D.  Smith, 
36 ;  Tarry  v.  Ashton,  L.  R.  I  Q.  B.  Div. 
314.  A  tenant  from  month  to  month  is 
not  liable  for  damages  to  adjoining 
property  caused  by  the  percolation  of 
foul  waters  from  a  vault  in  conse- 
quence of  the  decay  of  vault  material 
(Griffith  V.  Lewis,  17  Mo.  App.  605). 

*  Thus,  where  an  excavation  had 
been  made  in  the  highway  fronting  a 
house,  before  it  was  leased  to  the  de- 
fendant, and  he  used  such  excavation 
as  a  means  of  access  to  the  house,  this 
was  held  sufficient  to  justify  a  finding 
that  he  had  adopted  the  act  of  the 
landlord  in  making  the  excavation, 
and  was  liable  for  its  defects  (Daven- 
port V.  Ruckman,  10  Bosw.  30,  37). 
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condition  of  the  premises  which  he  occupies ;  nor  is  he 
chargeable  with  the  duty  of  constant  inspection  and  ex- 
treme care,  but  is  held  only  to  reasonable  care.  His  cove- 
nant with  the  lessor  to  repair  does  not  inure  to  the  benefit 
of  a  stranger.^ 

§  713.  Tenant,  when  liable.— After  becoming  aware  of  a 
defect  in  the  thing  hired,  the  tenant  or  hirer  must  use 
such  increased  care  as  the  defective  nature  of  the  thing 
requires,  and  cannot  excuse  himself  for  the  want  of  such 
care  by  the  plea  that  he  was  not  responsible  for  the  defect 
itself.  Thus,  if  a  house  should  be  let  with  a  defective 
faucet,  a  tenant  would  not  be  liable  for  the  defect ;  but 
if  he  used  the  faucet  in  the  same  manner  as  if  it  were  per- 
fect, while  knowing  that  it  was  not,  he  would  be  answer- 
able for  the  consequences.  And  if,  by  his  own  negligence, 
he  makes  the  property  an  occasion  of  injury  to  others,  he 
cannot  avail  himself,  as  a  defense,  of  a  covenant  on  the 
part  of  the  landlord,  or  of  any  other  person,  to  repair  the 
defects  caused  by  his  fault.*  As  already  stated,^  the  ten- 
ant or  hirer  is  liable  (to  the  same  extent  as  if  he  were  the 
owner)*  to  persons  whom  he  invites  tp  use  the  property, 
for  injuries  suffered  by  them  from  defects  in  it  existing 
when  he  took  possession  of  it,  or  at  any  time  afterward, 
while  in  his  possession.*    And  any  one  who  by  his  culpable 

So  both  landlord  and  tenant  are  re-  though  bound  by  the  lease  to  make 

sponsible  to  passers-by  for  defects  in  repairs,  and  an  expert  discovered  the 

an  area  or  other  opening  in  the  high-  defect  by  an  examination  after  the 

way  (lb. ;  Durant  v.  Palmer,  S  Dutch,  accident  (Odell  v.  Solomon,  99  N.  Y. 

544;  Buesching  w.  St.  Louis  Gas  Co.,  635). 

73  Mo.  219).     Where  a  lessee  con-  »  See  Pickard  v.  Smith,  10  C.  B. 

tinued  the  use  of  a  defective  coal-hole  N.  S.  470;  Boston  v.  Gray,  144  Mass. 

in  the  sidewalk,  for  the  benefit  of  the  53;   Schindelbeck  v.  Moon,  32  Ohio 

premises  which  he  hired,  he  was  held  St.  264. 
liable  separately  or  jointly  with  the  •  See  ante,  §  710. 

lessor  (Irvine  v.  Wood,    51   N.    Y.  *  See  §§  702,  705. 

jj.N  »  See  anonymous  cases,  cited  by 

»  Where  a  window-sash  fell  upon  Bramwell,  B.,  in  Comman  v.  Eastern 

a  passer-by,  the  tenant  was  not  liable,  Counties  R.  Co.,  4  Hurlst.  &  N.  781, 
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negligence  in  excavating  land,  or  otherwise,  injures  another, 
is  liable  for  the  injury,  whether  he  had  any  right  to  the 
land  or  not.^ 

§  714.  Land-owner's  duty  where  highway  adjoins.— The 
person  responsible  for  the  control  of  land  adjoining  a 
highway  is  bound  to  use  ordinary  care  in  maintaining  his 
own  premises  in  such  a  condition  that  persons  lawfully 
using  the  highway  may  do  so  with  safety  ;  ^  but  he  is  not 
required  to  use  more  than  ordinary  care,*  except,  perhaps, 
in  cases  of  nuisance,  with  which  we  do  not  undertake  to 
deal.  He  is  not  bound  to  take  precautions  against  injury 
to  persons  straying  from  the  highway,  however  innocently  ; 
nor  is  he  at  all  restricted  in  the  use  of  his  land,  except  so 
far  as  it  immediately  adjoins  the  highway ;  nor  is  he  bound 
to  fence  out  travelers.*  If  a  tenant  hangs  a  lamp  over  the 
sidewalk,  for  his  own  convenience,  he  will  be  liable  if  it 
falls  upon  a  passer-by."  The  falling  of  a  building  into  the 
highway  creates  a  presumption  of  negligence  on  the  part 
of  the  owner.* 

§  715.  Liability  for  excavation  on  land.— The  occupant 
of  land  is  under  no  obligation  to  strangers  to  place  guards 
around  excavations  made  by  him,'^  unless  such  excavations 

785.    See,  also,  Kaiser  v.  Hirth,  36  "  First  Nat.  Bank  v.  Eitemiller,  14 

N.  Y.  Superior,  344;  Peoria  v.  Simp-  111.  App.  22. 

son,  no  111.  294.  *  Hardcastle  v.  South  Yorkshire 

1  Bibby  z/.  Carter,  4  Hurlst.  &  N.  R.  Co.,  4  Hurlst.  &  N.  67;  Howland 

153;  Rau  V.  Minn.  Valley  R.  Co.,  13  v.  Vincent,   10  Mete.  371;   Binks  v. 

Minn.  442;  Crandall   v.  Loomis,  56  South  Yorkshire  R.  Co.,  3  Best  &  S. 

Verm.  664.  244;  Hounsell  v.  Smyth,  7  C.  B.  N.S. 

'  One  who  maintains  a  roof,  so  731. 

constructed  that   snow  and  ice  nat-  '  Tarry  v.  Ashton,  L.  R.  l  Q.  B. 

urally  fall  therefrom   upon  travelers  Div.  314.     It  is  no  defense,  that  he 

on  the  highway,  is  culpably  negligent  has  employed  a  competent  person  to 

(Shipley  v.  Fifty  Associates,  106  Mass.  watch  it  (lb.). 

194).    An  owner,  who  has  not  the  '  Mullen  z/.  St.  John,  57  N.  Y.  567. 

control  of  the  premises,  is  not  liable  in  '  So  held  as  to  an  excavation  at 

such  cases    (Khron   v.    Brock,    144  the  rear  of  a  house  fronting  on  the 

Mass.  516).  street  (Kohn  v.  Lovett,  44  Geo.  251). 
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are  so  near  a  public  way  as  to  be  dangerous,*  under  ordi- 
nary circumstances,  to  persons  passing  upon  the  way  and 
using  ordinary  care  to  keep  upon  the  proper  path,  in 
which  case  he  must  take  reasonable  precautions  to  prevent 
injuries  to  such  persons.^  /  Where  the  excavation  is  at  a 
considerable  distance  from  the  public  path,  there  can  be 
no  question  that  the  owner  or  occupant  is  not  liable  to  a 
mere  stranger  falling  therein,  whether  consciously'  or  un- 
consciously ;  *  but  he  is  liable  if  he  leaves  an  unguarded 
excavation  so  near  to  the  highway  that  a  person  accident- 
ally slipping  from  the  highway  falls  into  it."  j  Of  course 

*  In  Connecticut,  the  doctrine  is 
that  liability  depends  not  so  much 
upon  the  nearness  of  the  excavation 
to  the  highway  as  upon  the  fact 
whether  or  not,  under  all  the  circum- 
stances, it  is  dangerous  (Crogan  v. 
Schiele,  53  Conn.  186;  Norwich  v. 
Breed,  30  Id.  535). 

'  Defendant  had  for  a  long  time 
allowed  the  public  to  use  his  lot  ad- 
joining an  alley :  in  building  he  made 
an  excavation  ten  feet  from  the  line 
of  the  alley,  and  left  it  uncovered,  and 
plaintiff  fell  in  on  a  dark  night.  De- 
fendant held  liable  (Beck  v.  Carter,  68 
N.  Y.  283).  A.  owned  a  factory, 
situate  about  10  feet  from  the  line 
of  the  public  pavement;  there  was 
nothing  to  indicate  where  the  street 
line  ended.  B.,  who  was  not  ac- 
quainted with  the  surroundings,  went 
to  the  factory  after  dark  in  search  of 
her  child  and  fell  into  an  unguarded 
area.  Held,  that  B.  was  not  a  tres- 
passer, and  that  A.  was  liable  (Crogan  . 
V.  Schiele,  53  Conn.  186).  A  lot- 
owner  is  not  justified  in  leaving  an  ex- 
cavation near  the  sidewalk,  though 
there  is  a  good  sidewalk  on  the  op- 
posite side  of  the  street  (Stuart  v. 
Havens,  17  Neb.  211).  It  is  negli- 
gence to  leave  an  open  pit  adjacent  to 
the  highway,  known  to  be  frequented 


by  stock  running  at  large  (Haughey  w. 
Hart,  62  Iowa,  96;  17  N.W.  Rep.  189). 
See,  also,  Buesching  v.  St.  Louis  Gas 
Co.,  73  Mo.  219;  Hadley  v.  Taylor, 
L.  R.  I  C.  P.  53 ;  Barnes  v.  Ward,  9 
C.  B.  392 ;  Robbins  v.  Jones.  1 5  C. 
B.  N.  S.  221;  Vale  v.  Bliss,  50  Barb. 
358;  Birge  «/.  Gardner,  19  Conn.  507 ;_ 
Homan  v.  Stanley,  66  Penn.  St.  464; 
Temperance  Hall  Asso.  v.  Giles,  33 
N.  J.  Law,  260. 

'  BIyth  V.  Topham,  Cro.  Jac.  1 58 ; 
Knight  V.  Abert,  6  Penn.  St.  472. 
Defendant  held  not  liable  for  leaving 
a  reservoir  unguarded,  twenty  feet 
from  the  highway  (Hardcastle  v. 
So.  Yorkshire  R.  Co.,  4  Hurlst.  &  N. 
67) ;  or  an  area  unguarded,  thirty  feet 
from  the  sidewalk  (Kelley  v.  Colum- 
bus, 41  Ohio  St.  263) ;  or  an  un- 
covered well,  80  feet  from  the  near- 
est road,  into  which  a  boy  of  eight 
fell  (Gillespie  v.  McGowan,  100  Penn. 
St.  144);  or  where  plaintiff's  horse 
strayed  upon  a  city  lot  and  fell  into  a 
hole  (Turner  v.  Thomas,  71  Mo.  596). 

"  Hounsell  v.  Smyth,  7  C.  B.  N. 

S.  731- 

'  In  Howland  v.  Vincent  (10  Mete. 
371),  the  owner,  who  left  an  unguarded 
excavation  within  a  foot  or  two  of  the 
street,  was  held  not  to  be  liable  to 
one  who  stepped  from  the  sidewalk, 
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it  is  culpable  negligence  to  leave  a  pit  or  other  excavation 
in  such  an  unguarded  state  as  to  cause  injury  to  a  person 
having  a  right  to  be  upon  the  land,  and  using  that  right 
with  ordinary  care  ;  ^  and  although  a  passenger  along  the 
highway,  in  endeavoring  to  avoid  the  excavation,  goes 
upon  the  excavator's  land,  that  fact  does  not  of  itself  bar 
his  right  of  recovery.^ 

§  716.  Miner's  absolute  liability.— Where  mines  are  dug 
in  land,  the  whole  of  which  belongs  to  the  miner  or  his 
landlord,  the  ordinary  rules  concerning  excavations  of 
course  apply ;  but  where,  as  is  often  the  case,  the  title  to 
the  surface  of  the  land  is  in  one  person,  and  the  title  to  the 
minerals  underneath  the  surface  is  in  another,  together  with 
the  right  to  excavate  for  and  remove  them,  the  case  is 
obviously  different.  Unless  there  is  some  peculiar  law  or 
contract  affecting  the  rights  of  the  parties,  the  miner  is  in 
such  case  absolutely  bound  to  leave  sufficient  support  to 
the  surface  to  prevent  it,  while  in  a  natural  state,  from  fall- 
ing in  ;*  and  for  any  injury  done  to  the  surface-owner  by 
the  decadence  of  the  land  in  consequence  of  the  mining 
operations,  the  miner  is  responsible,  notwithstanding  he  may 
have  used  the  utmost  care.*     It  does  not  appear  to  have 

in  the  dark,  and  fell  into  it.  This  uninclosed  land  adjacent  to  a  high- 
case  has  been  discredited  both  in  New  way  where  stock  ran  at  large ;  foUow- 
York  and  Connecticut  (Beckw.  Carter,  ing  the  decision  in  Young  v.  Harvey 
6  Hun,  604;  afPd,  68  N.  Y.  283;  Nor-  (i6  Ind.  314).  See  also  Houston  v. 
wich  V.  Breed,  30  Conn.  535);  and  is  Ttaphagen,  47  N.  J.  Law,  23;  Atlan- 
not  in  harmony  with  the  English  rule  ta,  &:c.  R.  Co.  v.  Wood,  48  Geo.  565 ; 
(Barnes  v.  Ward,  9  C.  B.  392).  In  Vale  v.  Bliss,  50  Barb.  358. 
the  last  case,  defendant  was  held  liable  »  Williams  v.  Groucott,  4  Best  & 
for  leaving  a  large  hole  close  to  the  S.  149.  See  Beck  v.  Carter,  68  N.  Y. 
sidewalk.    So  he  was  in  Hadley  v.  283. 

Taylor  (L.  R.  i  C.  P.  53),  for  having  s  Vale  v.  Bliss,  50  Barb.  318. 

an    open    hoistway  fourteen    inches  »  Haines  v.  Roberts,  7  El.  &  BI. 

from     the   highway;    in    Graves    v.  325;  Humphries  z/.  Brogden,  12  Q.  B. 

Thomas  (95  Ind.  361),  for  extending  739;  Harris  v.  Ryding,  5  Mees.  &  W. 

an  unguarded  excavation  to  the  side-  60. 

walk;  in  Haughey  v.  Hart  (62  Iowa,  *  Haines  v.  Roberts;  Humphries 

96),  for  leaving  a  well  unprotected  on  v.  Brogden,  supra. 
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been  yet  decided  whether  the  surface-owner  has  a  similar 
right  to  support  for  buildings  erected  by  him  upon  the 
land  ;  but  we  think  he  should  have.^  Where  the  title  of 
both  parties  was  founded  upon  a  statute,  allowing  the 
miner  to  excavate  to  any  extent,  provided  he  paid  for  "  all 
surface  damage,"  it  has  been  held  that  damage  to  a  house 
built  on  the  surface  was  not  included  in  his  liability.* 

§  717.  Miner's  liability  for  negligence. — A  miner  is  un- 
doubtedly liable  for  damage  done  to  surface  buildings  by 
his  negligence.  A  miner  is  negligent  if  he  omits  to 
place  guards  around  a  pit  or  shaft  sunk  by  him,  or  if 
he  excavates  nearer  to  the  surface  than  experience  has 
shown  to  be  safe,  and  leaves  no  support  for  it,  natural 
or  artificial,  or  if  he  blasts  rock  in  such  manner  as  un- 
necessarily to  shake  buildings  on  the  surface  or  on  ad- 
joining lands,  and  generally  if  he  omits  any  precaution 
which  is  reasonably  necessary  to  prevent  injury.  One  of 
two  adjoining  mine-owners  is  liable  if  he  conducts  'water 
into  the  other's  mines,  which  would  not  otherwise  go  there, 
or  if  he  causes  water  to  go  there  at  different  times  and  in 
larger  quantities  than  it  would  naturally  go  ;  and  he  will  be 
restrained  from  removing  the  supports  which  prevent  the 
surface  of  his  mine  from  caving  in,  if  such  removal  would 
result  in  the  destruction  of  the  other's  mine  ;'  but  he  is 
not  responsible  for  injury  to  the  other's  mine  caused  by 

*  See  Hilton  v.  Granville,  5  Q.  B.  in  sending  water  into  the  lower  mine  " 

701;   Hilton  V.  Whitehead,  12  Q.  B.  (Baird  w.  Williamson,  15  C.  B.   N.  S. 

734.  376,  Erie,  C.  J.);  and  they  must  use 

»  Alia  way  v.   Wagstaff,  4  Hurlst.  reasonable  diligence  to  prevent   the 

&  N.  681.  flow  of  water  from  their  mine  into  the 

'  Lord  V.   Carbon  Iron  Mfg.  Co.,  lower  (Locust,  &c.  Iron  Co.  v.  Gor- 

38  N.  J.  Eq.  452;  Thomas  Iron  Com-  rell,  9  Phila.  247).    See  also,  Cromp- 

pany  v.  AUentown  Mining  Co.,  28  Id.  ton  v.  Lea,  L.  R.  19  Eq.  115;  Smith 

^^\   Horner  v.  Watson,  79  Penn.  St.  v.   Fletcher,   L.   R.   7  Ex.  305;  and 

242.     "  The  occupiers  of  the  higher  compare  Clegg  v.  Dearden,  12  Q.  B. 

mine  have  no  right  to  be  active  agents  576. 
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the  beneficial  working  of  his  ovvn,^  if  such  working  is  con- 
ducted in  a  reasonable  manner.* 

§  718.  Liability  for  condition  of  unfinished  buildings. — 
The  owner  of  an  unfinished  building  does  not,  by  leaving 
it  open  and  uninclosed,  give  any  permission,  much  less  any 
invitation,  for  the  entry  of  strangers.  He  is,  therefore, 
under  no  obligation  to  make  it  safe  for  their  access.* 
And  persons,  having  a  right  of  way  over  the  land  occupied 
by  the  building,  are  nevertheless  trespassers  if  they  enter 
it*  On  the  same  principle,  the  owner  of  a  vessel  is  not 
bound  to  close  the  hatches  at  night,  for  the  safety  of  per- 
sons who  have  no  right  to  be  on  board.* 

§  719.  Management  of  hoistways,  elevators,  etc. — Trap- 
doors, hoistways,  elevator-shafts,  and  similar  openings  in 
floors,  have  long  been  a  usual  and  necessary  part  of  the 
machinery  of  business  in  most  warehouses  and  manufac- 
tories ;  and  they  have  now  been  extensively  introduced 
into  office  buildings,  hotels  and  residences.  The  mere 
fact  of  their  existence  and  use  is  no  evidence  of  negli- 
gence. But  such  openings,  unless  far  removed  from  those 
parts  of  the  building  which  are  lawfully  used  by  persons 
not  having  actual  notice  of  their  existence,  should  be 
thoroughly  fenced  in,  so  that  no  one  exercising  ordinary 
prudence  could  fall  through  them.  If  it  is  impracticable 
to  keep  up  a  fence,  as  it  sometimes  is,  for  example, 
during  the  hoisting  and  delivery  of  goods  through  a 
hoistway,  the  person  using  it  is  bound  to  give  actual 
notice  of  the  danger  to  every  person  lawfully  approaching 
the  place ;  or,  in  default  thereof,  he  is  liable  for  all  injuries 

1  Smith  w.  Kenrick,  7  C.  B.  515.  »  Roulston    v.    Clark,    3    E.    D. 

'  See  Horner  7/.  Watson  (79  Penn.  Smith,  366;  Castle  v.  Parker,  18  L.  T. 

St.  242),  where  it  was  held  that  defend-  N.  S.  367. 
ant  must  not  work  his  mine  according  *  Roulston  v.  Clark,  supra. 

to  a  custom  which  was  not  reason-  »  Baker  v.  Byrne,  58  Barb.  438. 

able. 
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resulting  therefrom.^  So,  where  a  cellar  door  is  opened 
by  a  tenant,  making  a  gap  in  the  path  of  one  lawfully 
passing,  who,  for  want  of  any  guard  or  warning,  falls  into 
the  cellar,  the  tenant  is  liable  for  the  injury."  "  Elevators  " 
or  "  lifts,"  both  for  passengers  and  business,  are  subject  to 
the  same  rule.  Where  they  remain  under  the  control  of 
the  owner  of  the  building,  he  is  liable  to  his  tenants  for  any 
defect  in  them,  their  appointments  or  their  management, 
which  reasonable  care  and  vigilance  would  have  pre- 
vented ;  ^  but  if  they  are  furnished  with  all  the  appliances 
for  safety  in  general  use,  and  are  properly  managed  and 
inspected,  and  there  is  no  reasonable  cause  to  believe  them 


*  The  plaintiff  was  in  the  store  of 
the  defendant  as  a  customer ;  a  clerk 
invited  her  to  walk  into  a  dark  part  of 
the  store,  in  which  there  was  an  open 
trap-door,    through    which    she    fell, 
without  negligence  on  her  part,  and 
broke  her  arm.    Held,  that  the  defend- 
ant was  liable  (Freer  v.  Cameron,  4 
Rich.    Law,    228;    see    Chapman  v. 
Rothwell,  El.,    Bl.   &   El.,  168).    In 
Karl  V.  Maillard  (3  Bosw.  591),  it  was 
held  culpable  negligence  to  have  an 
open,  unguarded  hoistway  within  six 
feet  of  the  entrance  to  the  building. 
And  see  two  anonymous  cases,  cited  by 
Bramwell,  B.,  in  Comman  v.  Eastern 
Counties  R.  Co.,  4  Hurlst.  &  N.  781. 
Where  plaintiff  was  on  the  premises 
in  the  course  of  a  contract,  in  which 
his  employer  and  defendant  both  had 
an  interest,  and  a  hoistway,  through 
which  he  fell,  was  from  its  nature  un- 
reasonably dangerous  to  persons  not 
usually  employed  upon  the  premises, 
it  was  held  that  defendant  was  guilty 
of  a  breach  of  duty  toward  him,  in 
suffering  the  hoistway  to  be  unfenced 
(Indermaur  v.  Dames,  L.  R.   1  C.  P. 
274;  S.  C,  2  C.  P.  3ii). 

2  Pickard  v.  Smith,  10  C.  B.  N.  S. 
470. 


^  Where  a  tenant  in  an  apartment 
house  saw  the  owner's  elevator  boy 
sitting  beside  it,  and  supposing  the 
platform  to  be  there,  stepped  in  and 
fell  to  the  bottom,  it  was  held  to  be  for 
the  jui7  to  decide  if  the  acts  of  the  boy 
were  not  such  as  to  throw  plaintiff  off 
his  guard ;  and  a  verdict  for  plaintiff 
was  sustained  (Dawson  v.  Sloane,  100 
N.  Y.  620;  aff'g  49  N.  Y.  Superior, 
304).  So  where  the  janitor  of  a  build- 
ing was  in  charge  of  a  business  eleva- 
tor, the  owner  was  held  responsible  for 
its  condition  and  management  (Ritter- 
man  v.  Ropes,  51  N.  Y.  Superior,  25). 
As  an  inmate  of  an  apartment  house 
approached  the  elevator,  a  boy,  em- 
ployed by  the  owner,  opened  it,  when 
the  platform  had  passed,  and  she  fell 
in.  Held,  that  the  owner  was  bound 
to  make  for  inmates  safe  arrangements 
for  the  use  of  the  elevator,  and  that  it 
was  for  the  jury  to  say  whether  rea- 
sonable supervision  would  not  have 
prevented  the  accident  (Tousey  v. 
Roberts,  53  N.  Y.  Superior,  446).  On 
the  question  of  contributory  negligence 
of  employees,  see  Taylor  v.  Carew 
Mfg.  Co.,  143  Mass.  470;  Hackett  v. 
Middlesex  Mfg.  Co.,  loi  Id.  loi ; 
Stringham  v.  Stewart,  100  N.  Y.  516. 
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to  be  dangerous,  the  owner  is  not  liable  for  injuries  to  pas- 
sengers.^ Where,  as  in  New  York  city,  the  trap-doors  of 
elevators  and  hoistways  are  required  by  statute  '  to  be  kept 
closed,  when  not  in  actual  use,  one  of  several  occupants  of 
a  building  is  not  liable  for  the  neglect  of  another  in  this 
respect.' 

§  720.  Traps  for  trespassers.— Prior  to  1827,  it  was 
held  by  the  English  courts  that  the  owner  of  land  might 
lawfully  place  spring-guns  and  other  deadly  man-traps 
upon  any  part  of  his  premises,  for  the  purpose  of  punish- 
ing trespassers,*  provided  sufficient  notice  was  given  of 
their  existence.®  And  it  was  held  that  such  traps  might 
be  placed  even  upon  uninclosed  land.*     But  this  callous 


^Shattuck  V.  Rand,  142  Mass.  83. 

2  N.  Y.  Laws  1871,  ch.  625,  §  l6; 

as  amended   by  Laws  1874,  ch.  547, 

§S- 

»  Harris  v.  Perry,  89  N.  Y.  308. 
There  is  no  joint  and  several  liability 
between  the  tenants  of  the  various 
floors  (Donnelly  v.  Jenkins,  58  How. 
Pr.  252). 

*  The  defendant  was  the  owner  of 
a  large  wood,  in  which  he  had  set  a 
number  of  spring-gxms.  The  plaint- 
iff, with  a  companion,  was  out  gather- 
ing nuts,  in  the  day-time,  and  proposed 
to  his  companion  to  enter  this  wood. 
His  companion  at  first  refused,  telling 
him  that  spring-guns  were  set  there, 
but  they  afterwards  concluded  to  en- 
ter the  wood;  and  while  there,  the 
plaintiff  trod  on  a  wire  connecting 
with  one  of  the  guns,  and  was  badly 
injured.  Held,  that  the  action  could 
not  be  maintained  (Ilott  v.  Wilkes,  3 
Barn.  &  Aid.  304).  It  is  fair  to  say 
that  the  judges  themselves  were  evi- 
dently ashamed  of  their  decision,  and 
that  the  defendant  did  not  venture  to 
claim  costs. 

'  Where  the    defendant,   for  the 


protection  of  his  property,  some  of 
which  had  been  stolen,  set  a  spring- 
gun,  without  notice,  in  a  garden  com- 
pletely walled  round,  and  at  a  distance 
from  his  house,  and  the  plaintiff,  who 
had  climbed  over  the  wall  in  pursuit  of 
a  strayed  fowl,  was  shot,  held,  that 
the  defendant  was  liable  in  damages 
(Bird  V.  Holbrook,  4  Bing.  628). 

•  Declaration  in  case  alleged  that 
the  defendant  wrongfully  set  and  con- 
cealed a  dog-spear,  calculated  to  do 
grievous  bodily  harm,  as  well  to  human 
beings  as  to  dogs,  among  the  bushes 
near  a  public  foot-way,  running 
through  a  close  of  the  defendants;  by 
means  whereof,  a  dog  of  the  plaintiff's, 
with  which  he  was  going  on  foot  along 
the  said  foot-way,  and  which,  while 
pursuing  a  rabbit  which  crossed  the 
foot- way  in  his  view,  against  the  will  of 
plaintiff,  ran  upon  the  dog-spear  and 
was  wounded,  &c.  Plea,  that  the  de- 
fendant set  the  spear  to  preserve  his 
game,  and  to  disable  and  kill  dogs 
that  might  come  upon  his  close,  lest 
they  should  destroy  the  game,  where- 
of the  plaintiff  had  notice.  Held,  on 
general  demurrer,  a   good    defense. 
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disregard  of  the  general  principle  which  forbids  the  pun- 
ishment of  mere  trespass  with  death  or  wounds  was  never 
approved  in  America ;  and  such  decisions  cannot  be  too 
strongly  condemned.  They  were  the  natural  outcome  of 
the  brutal  criminal  code,  which  punished  petty  larceny,  in 
many  cases,  with  death,  and  burned  women  alive  for  false 
coining.  Even  such  a  code,  however,  afforded  no  justifi- 
cation for  putting  the  power  of  inflicting  death  into  the 
hands  of  private  individuals,  in  defense  of  a  mere  right  of 
property.  Accordingly,  these  decisions  were  never  good 
law  in  this  country;^  and  they  were  overruled  by  the 
British  Parliament,  which,  though  wholly  composed  of 
land-owners,  was  shocked  by  the  rulings  of  the  judges; 
and,  in  1827,  the  placing  of  such  dangerous  traps,  elsewhere 
than  in  dwelling-houses,  was  prohibited."  It  appears  to  be 
lawful  in  America  to  set  man-traps  in  dwellings  and  ware- 
houses, for  the  purpose  of  injuring  burglars,*  though  not  in 
open  spaces  or  in  such  manner  as  to  endanger  innocent  per- 
sons,* even  when  technically  trespassing.  The  question  is 
hardly  one  of  negligence,  merely ;  and  we  need  not  pursue 
it  further.  A  land-owner  never  had  the  right  to  place  a 
bait  for  animals,  so  as  to  tempt  them  into  his  traps;  and 
he  was  liable  for  so  doing,  even  to  the  owner  of  trespass- 
ing animals.®     If  cattle  stray  upon  uninclosed  land  and 

even  without  the  allegation  of  notice  of  another,  that  dogs,  passing  along 

(Jordin  v.  Crump,  8  Mees.  &  W.  782).  the  highway  or  kept  in  his  neighbor's 

*  Johnson  z/.  Patterson,  14  Conn.  i.  premises,  must  probably  be  attracted 

•  Stat.  7  &  8  Geo.  IV,  c.  1 8 ;  24  by  their  instinct  into  the  trap,  and  in 
&  25  Vic,  c.  100,  §31;  Wootton  v.  consequence  of  such  act,  his  neighbor's 
Dawkins,  2  C.  B.  N.  S.  412.  dogs  are  so  attracted  and  thereby  in- 

'  A  warehouseman  was  held  not  jured,   an   action    on    the    case    lies 

liable  for  the  value  of  a  slave  who  was  (Townsend  v.  Wathen,  9  East,  277). 

shot  by  a  spring-gun  while  breaking  In  Connecticut,  a  man  was  held  liable 

into  the  warehouse  at  night  (Gray  v.  for  scattering  poisoned  meal  upon  his 

Combs,  7  J.  J.  Marsh.  478).  land  for  the  purpose  of  destroying  his 

*  State  w.  Moore,  31  Conn.  479.  neighbor's    fowls,    even  with    notice 

•  If  a  man  places  dangerous  traps,  to  him  (Johnson  v.  Patterson,  14 
baited  with  flesh,  on  his  own  ground.  Conn.  i). 

so  near  to  a  highway  or  to  the  premises 
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injure  themselves  by  eating  deleterious  matter  which  has 
been  left  there  by  the  land-owner,  without  any  malicious 
intent,  the  latter  is  not  liable  to  the  owner  of  the  cattle.^ 

§  721.  Dripping  water  and  snow.— The  erection  of  a 
building  of  any  kind  inevitably  concentrates  a  quantity  of 
the  rain-fall,  and  gives  it  a  direction  which  it  would  not 
naturally  have.  The  owner  is,  therefore,  bound  to  see  that 
the  flow  of  water  thus  caused  does  not  inflict  greater  injury 
upon  the  adjoining  owners  than  would  happen  from  the 
rain  falling  upon  the  ground  in  a  natural  state.  He  has 
no  right  to  let  the  water  drip  from  his  roof  upon  his  neigh- 
bor's premises,  nor  even  to  let  it  drip  upon  his  own  land 
in  such  manner  as  to  overflow  his  neighbor's  ground;*  and 
it  is  no  defense  to  show  that  the  roof  is  constructed  in  the 
usual  manner.'  The  same  principle  obviously  must  govern, 
where  snow  accumulates  on  a  roof,  and  does  injury  by 
sliding  off  in  a  mass.* 

§  722.  Liability  of  landlord  for  defective  plumbing. — 
Since  the  introduction  of  water  into  houses,  there  have 
been  many  instances  of  damage  done  to  occupiers  of  the 
lower  floors  by  the  overflow  of  water  on  upper  floors 
occupied  by  other  persons.  Sometimes  such  an  overflow 
arNises  solely  from  defective  plumbing ;  the  pipes  being 
too  weak  to  withstand  the  pressure  of  the  water  or  the 
severity  of  the  frost,  or  the  faucets  leaking   faster  than 

■*  So  held,  where  straying  cattle  land,  to  cause  the  water  which    falls 

drank  maple  syrup  on  a  neighbor's  and  accumulates  thereon  in  rain  or 

land  (Bush  v.  Brainard,  i   Cow.  78) ;  snow  to  be  discharged  upon  land  of  an 

and  where  they  ate  pickles  and  brine  adjacent  proprietor.    Such  an  erection 

(Hess  V.  Lupton,  7  Ohio,  216).  ...    cannot  be  justified  unless  a 

«  Bellows  V.  Sackett,  15  Barb.  96;  right  is  shown  by  express  grant  or  by 

Thomas    v.    Kenyon,    i    Daly,    132;  prescription." 

Tucker  v.  Newman,  1 1  Ad.  &  El.  40 ;  »  Shipley  v.  Fifty  Associates,  106 

Faye;.  Prentice,  i  C.  B.  828.     In  Mar-  Mass.  194;  s.  C.  before,  loi  Id.  251. 
tin  w.  Simpson  (6  Allen,  102),  Bigelow,  *  lb.    If  Lazarus  v.  Toronto  (19 

C.  J.,  says :  "  No  one  has  a  right,  by  Upper  Can.  Q.  B.  9)  decides  other- 

an  artificial  structure  upon  his  own  wise,  it  is  not  good  law. 
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the  waste-pipes  will  carry  it  off.  In  some  cases  no  waste- 
pipe  is  provided ;  but  this  is  inexcusable  negligence.^  •  For 
all  defects  of  this  nature,  the  owner  of  the  house  is  pre- 
sumptively responsible  ;  as  the  plumbing  work  is  a  part  of 
the  real  estate,  no  matter  by  whom  it  is  done.^ 

§  723.  Liability  of  occupant  for  leakage. — The  occupant 
of  an  upper  floor,  whether  the  owner  or  a  tenant,  is  bound 
to  use  ordinary  care  to  prevent  water  or  other  injurious 
substances  from  leaking  down.'  If  the  landlord  provides 
pipes  and  other  plumbing  work  of  good  quality  and  sur- 
renders possession,  the  tenant  only  is  responsible  for  the 
mode  in  which  these  things  are  used,  and  for  any  overflow, 
caused  either  by  neglect  to  turn  off  the  water,  or  by  such 
misuse  of  the  works  as  deprives  them  of  power  to  stop  the 
flow  of  water.*  Where  two  or  more  tenants  occupy  sep- 
arate holdings  in  the  upper  part  of  a  building,  and  all 
have  access  to,  and  a  right  to  use,  a  faucet,  they  do  not 
become  jointly  liable  for  its  misuse ;  and  mere  proof  that 
it  was  negligently  left  running,  without  showing  by  whom, 
is  not  enough  to  charge  any  of  them  with  liability  for  the 
injury  done."  The  occupant  of  an  upper  floor  is  undoubt- 
edly liable  for  damage  caused  by  the  negligence  of  his 
servant  in  leaving  a  faucet  open  ; '  and  he  has  been  held 
liable  for  the  similar  negligence  of  his  visitors.''  But  a 
tenant  is  under  no  absolute  obligation  to  tenants  of  lower 

»  Warren  v.   Kauffman,   2   Phila.  Hay,  66;  14  F.  C.  1232.    It  was  so 

259.  held,  where  an  upper  tenant  allowed 

»  Worthington  v.  Parker,  1 1  Daly,  a  water-closet  in  good  repair  to  over- 

545.    Where  the  roof-water  was  col-  flow  (White  v.  Montgomery,  58  Geo. 

lected  by  gutters  into  a  box,  and  a  204). 

rat  made  a  hole  therein,  the  landlord,  »  Moore  v.  Goedel,  7  Bosw.  591 ; 

who  had  made  reasonable  inspection,  affirmed,  34  N.    Y.    527.      Compare 

was  held  not  liable  to  his  tenant  on  Ortmayer  v.  Johnson,  45  111.  469. 
the  ground  floor  (Carstairs  v.  Taylor,  •  Simonton  v.  Loring,  68  Maine, 

L.  R.  6  Ex.  ai7).  164;  see  Ham  v.  New  York,  70  N.  Y. 

'  Stapenhorst  v.  American    Mfg.  459. 
Co.,  IS  Abb.  N.  S.  355.  '  Killion  v.  Power,  51  Penn.  St. 

*  Weston  V.  Tailors  of  Potter-row,  429. 
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floors  to  keep  the  plumbing  appliances  of  his  floor  in  such 
a  condition  that  no  water  shall  drip  down:  his  duty  is 
one  of  ordinary  care ;  and  he  is  not  responsible  for  con- 
cealed defects/  nor  liable  where  proper  care  by  the  lower 
tenant  would  have  prevented  the  injury.'' 

§  724.  Liability  where  landlord  and  tenant  are  both  in 
fault.— A  more  difficult  question  arises  where  the  lahdlord 
provides  apparatus  which,  if  used  with  more  than  ordinary 
care,  is  sufficient,  but  which  a  tenant  uses  carelessly,  and 
thus  produces  an  overflow.  In  such  cases,  the  injury 
suffered  by  the  lower  tenant  is  really  the  result  of  the  con- 
curring negligence  of  the  landlord  and  the  upper  tenant ; 
and  where  this  is  fully  established,  and  the  tenant  has  not 
used  ordinary  care,  of  course  both  are  liable  for  the  dam- 
age. But  in  many  cases  it  is  very  difficult  to  determine 
which  party  is  really  in  fault.  The  tenant  is  not  responsi- 
ble, if  he  used  ordinary  care  ;  and  the  landlord  is  not,  if  he 
used  the  same.  Where  the  landlord  has  provided  apparatus 
which  is  obviously  defective,  the  tenant  must  either  ab- 
stain from  using  it,  or  must  use  it  with  a  degree  of  caution 
which  would  be  wholly  unnecessary  if  proper  works  had 
been  put  up.  But  where  the  defect  is  not  obvious,  and  is 
not  in  fact  known  to  the  tenant  (which  is  in  such  a  case  to 
be  presumed),  he  is  not  bound  to  use  more  care  than  the 
external  appearance  of  the  works  seems  to  demand.  Thus, 
if  a  faucet  is  left  without  any  waste-pipe,  the  tenant  ought 
to  use  it  with  extreme  caution  ;  but  if  a  waste-pipe  is  pro- 
vided, the  tenant  has  a  right  to  presume  that  it  is  not 
choked,  and  that  it  is  capable  of  carrying  off  a  moderate 
stream  of  water.* 

1  Ross  V.  Fedden,  L.  R.  7  Q.  B.  tions  came  before  the  court.     The 

661.  landlord  o£  a  building  used  for  com- 

^  Brown  v.  Elliott,  4  Daly,  329.  mercial  purposes,  and   leased    to  a 

'  In  Robbins  v.  Mount  (4  Robert-  number  of  separate  tenants,  provided 

son,  553),  one  of  these  difficult  ques-  a  janitor  for  the  building,  who  re- 
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§  725.  Wharfingers,  etc.— The  owner,  lessee  ^  or  any  other 
person  having  the  exclusive  use  "^  of  a  dock,  pier,  or  wharf, 
receiving  tolls  for  its  use,  is  bound  to  keep  it  in  reasonably 
good  condition,  so  that,  as  far  as  by  the  use  of  ordinary 
care,  diligence,  and  skill  he  can  make  it  so,  it  shall  be  fit 
for  the  use  of  vessels,  and  safe  for  all  persons  to  enter 
upon,  who  have  a  right  of  access.  If  the  wharfinger 
receives  tolls  from  the  public  generally,  he  owes  this  duty 
to  the  public,  and  is  liable  to  any  one  specially  injured  by 
his  neglect  to  fulfill  it  ;^  but  if  he  throws  the  wharf  open 
to  the  use  of  the  public  without  charge,  he  is  only  liable 
for  such  defects  as  amount  to  a  public  nuisance.*  He  is 
not  liable  to  a  trespasser,  for  mere  negligence  ;^  nor  is  he  in 
any  case  held  to  guarantee  the  safety  of  the  dock.*     It  is 


ceived  his  wages  from  the  tenants,  in 
proportion  to  the  space  occupied  by 
each.  A  faucet  was  left  running  in 
the  room  of  an  upper  tenant  one  night, 
into  a  urinal  which  was  partly  choked 
up  with  tobacco,  and  had  no  outlet  at 
the  top,  otherwise  than  upon  the  floor, 
and  great  damage  was  thereby  caused 
to  the  plaintiffs,  who  were  tenants 
below.  The  weight  of  evidence  in- 
dicated that  the  faucet  was  left  open 
by  a  servant  of  the  janitor,  after  clean- 
ing the  rooms  of  the  tenant  in  whose 
premises  it  was  situated.  A  verdict 
was  rendered  against  the  landlord, 
which  was  set  aside  on  appeal  to  the 
general  term,  the  court  holding  that 
the  janitor  was,  ad  hoc,  the  tenant's 
servant,  and  that,  the  evidence  show- 
ing that  the  urinal  was  such  as  was 
commonly  used  when  it  was  put  up,  it 
was  not  negligence  in  the  landlord  to 
leave  it  there,  although  since  that 
time,  and  before  the  injury  occurred, 
a  new  article  had  been  introduced, 
which  was  not  liable  to  be  choked  by 
any  thing  thrown  into  it.  We  think 
that  the  court  erred  in  holding  that 
the  janitor  was   not   the    landlord's 


servant,  but  on  the  other  point,  its 
decision  seems  to  be  correct. 

*  Leary  v.  Woodruff,  4  Hun,  99. 

2  Onderdonk  v.  Smith,  27  Fed. 
Rep.  874;  see  Campbell  v.  Portland 
Sugar  Co.,  62  Maine,  552. 

'  Pittsburgh  v.  Grier,  22  Penn.  St. 
54;  Radway  v.  Briggs,  37  N.  Y.  256; 
Taylor  v.  New  York,  4  E.  D.  Smith, 
559;  Buckbee  v.  Brown,  21  Wend, 
no;  Wendell 7/. Baxter,  12  Gray,  494; 
White  V.  Phillips,  15  C.  B.  N.  S.  245; 
Cannavan  v.  Conklin,  i  Daly,  509; 
Mersey  Docks  v.  Gibbs,  L.  R.  i  H. 
L.  93;  affirming  Gibbs  v.  Liverpool 
Docks,  3  Hurlst.  &  N.  164;  and 
Mersey  Docks  v.   Penhallow,    7   Id. 

329- 

^  Kennedy  v.  New  York,  73  N.  Y. 

365. 

^  Onderdonk  v.  Smith,  27  Fed. 
Rep.  874.  In  Degan  v.  Dunlap  (15 
Phila.  69),  a  nonsuit  was  granted  on 
this  ground,  but  set  aside,  on  the 
ground  that  plaintiff  was  not  a  tres- 
passer. 

«  See  Exchange  Ins.  Co.  v,  Dela- 
ware, &c.  Canal  Co.,  10  Bosw.  180. 
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culpable  negligence  to  permit  anything  to  project  from 
the  side  of  a  wharf,  in  such  a  manner  as,  by  any  probable 
combination  of  circumstances,  to  endanger  the  safety  of 
vessels  moored  to  the  wharf.  They  are  entitled  to  the  un- 
obstructed use  of  the  water,  whether  it  rises  or  falls.^ 

§  726.  Inspection  of  wharves.— A  wharfinger  receiving 
toll,  does  not  fulfill  his  obligation  by  simply  keeping  the 
wharf  or  dock  clear  of  obstacles  and  defects  which  are 
visible  upon  an  external  inspection,  but  is  bound  to  make 
such  further  inspection  as  its  construction,  use  and  ex- 
posure reasonably  require."  A  dock  ought  to  be  dredged 
and  cleaned  with  sufficient  frequency  to  enable  all  such 
vessels  as  are  accustomed  to  enter  it  to  do  so  without 
stranding  or  dragging.^  And  if  for  any  reason  the  owner 
of  the  dock  cannot  do  this,  or  claims  to  be  released  from 
the  obligation  to  do  so,  he  must  withdraw  all  express  or 
implied  invitation  for  the  entry  of  vessels  ;  and,  if  they  are 
accustomed  to  enter,  paying  toll,  he  must  close  the  dock, 
or  in  some  other  way  distinctly  w^arn  them  to  keep  out  of 
it.*  The  existence  of  piles  or  other  obstructions  under  the 
water,  and  projecting  above  the  ground  at  the  bottom,  is 
presumptive  evidence  of  negligence  ;  and  it  is  not  a  suffi- 
cient excuse  to  show  that  the  owner,  at  the  time  of  an  in- 
jury thus  caused,  did  not  place  the  obstructions  there,  or 

>  A.  was  possessed  of  a  -wharf,  and  gence ;  following  Owings  v.  Jones,  9 

had  a  mast  projecting  therefrom  over  Md.  108. 

the  river.     B.  moored  a  vessel  at  the  "  Buckbee   v.   Brown,   21    Wend, 

adjoining  wharf,  with   her    bowsprit  1 10 ;  see  Mersey  Docks  v.  Gibbs,  L. 

overhanging  the  front  of  A.'s  wharf,  R.   i   H.    L.  93;  affirming  Gibbs  v. 

and,  on  the  falling  of  the  tide,  the  Liverpool  Docks,  3  Hurlst.  &  N.  164; 

bowsprit  of  B.'s  vessel  coming  in  con-  rey'g  S.  C,  I  Id.  439 ;  see  also  Parnaby 

tact  with  A.'s  mast,  broke  it.     Held,  v.  Lancaster  Canal  Co.  1 1  Ad.  &  El. 

that  B.  was  not  responsible  (Dalton  223 ;  Barber  v.  Abendroth,  102  N.  Y. 

V.  Denton,  i  C.  B.  N.  S.  672).  406 ;  Carlton  v.  Franconia  Iron  Co. 

'  Wendell  v.  Baxter,  12  Gray,  494.  99  Mass.  216. 
In  Albert  v.  State  (66  Md.  325),  the  *  Mersey  Docks  v.  Gibbs,  supra ; 

lessor  was   held    liable    because    he  Barbers. Abendroth, j«/ra/0'Rourke 

might  have  known  the  rotten  condi-  v.  Peck,  29  Fed.  Rep.  223. 
tion  of  the  wharf  by  reasonable  dili- 
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even  knew  of  their  existence.     He  should  have  tested  the 
safety  of  the  dock.^ 

§  727.  To  whom  wharfinger  liable.— A  wharfinger  is  not 
only  liable  for  his  negligence  to  those  whom  he  invites 
thereon,  but  is  also  liable  for  injuries  thereby  caused  to 
persons  invited  by  any  one  occupying  a  portion  of  the 
premises  under  an  arrangement  beneficial  to  him.  It  is  not 
necessary  that  the  person  giving  the  invitation  should  him- 
self pay  toll:  it  is  enough  if  he  has  a  right  to  be  there, and 
to  invite  others  there,  by  virtue  of  his  relations  with  one 
paying  or  liable  to  pay  toll.^  The  master  of  a  vessel  has  a 
right  to  presume  that  all  parts  of  a  dock  are  safe,  and  is 
not  guilty  of  contributory  negligence  by  taking  a  place 
which  might,  under  circumstances  not  anticipated  by  him, 
be  less  safe  than  another.®  And  even  his  knowledge  of  a 
defect  in  the  dock,  such,  for  example,  as  a  bar  of  earth 
across  the  entrance,  does  not  necessarily  make  it  negligent 
for  him  to  use  the  dock.  He  may  rely  upon  the  act  of 
the  dock-owners  in  opening  it,  as  evidence  that  the  defect 
is  not  really  dangerous.* 

''  Mere  ignorance  of- the  defects  is  dock,  at  the  invitation  of  one  of  the 

not  a  good  defense  (Mersey  Docks  z>.  ship's  officers,  and  while  he  was  on 

Gibbs,  supra;  White  v.  Phillips,  15  board,  the  defendants'  servants,   for 

C.  B.  N.  S.  245).    A  previous  owner  the  purpose  of  dock  business,  moved 

had  excavated  the  land  below  water,  the  gangway,  so  that  it  was,  to  their 

in  front  of  the  wharf,  and  had  sup-  knowledge,  insecure.      The  plaintiff, 

ported  the  ground  beyond  by  piles,  in  ignorance  of  its  insecurity,  returned 

The  earth  had  gradually  washed  away,  along  it  to  the  shore ;  the  gangway 

leaving  the  piles  bare.     Held,  that  the  gave  way,  and  he  was  injured.    Held, 

existing  owner  was  liable  for  an  in-  that  there  was  a  duty  on  the  defend- 

jury  caused  to  a  vessel  by  these  piles  ants  toward  the  plaintiff  to  keep  the 

(White  V.    Phillips,  15  C.  B.  N.  S.  gangway  reasonably  safe,  and  that  he 

24s).     See  Bartlett  v.  Baker,  3  Hurlst.  was  entitled  to  recover  damages  from 

&  C.  1 53.  them  (Smith  v.  London,  &c.  Docks 

2  The  defendants,  a  dock    com-  Co.,  L.  R.  3  C.  P.  326). 

pany,  provided  from  the  shore  to  ships  =  Pittsburgh  v.  Grier,  22  Penn.  St. 

lying  in  their  dock,  gangways  made  54. 

of  materials  belonging  to  the  defend-  *  Thompson  v.  Northeastern  R. 

ants  and  managed  by  their  servants.  Co.,  31  L.  J.  [Q.  B.]  194;  10  Weekly 

The  plaintiff  went  on  a  ship  in  the  Rep.  404. 
Vol.  11—39 
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§  728.  Management  of  artificial  collections  of  water.— 
One  who  keeps  water  on  his  land,  otherwise  than  in  a 
purely  natural  state,  is  liable  for  an  injury  caused  by  his 
want  of  proper  care  in  bringing  or  keeping  it  on  or  let- 
ting it  off  his  premises.  In  England/  and  perhaps  in 
Massachusetts^  and  Minnesota,*  he  is  responsible  for  the 
escape  of  artificially  accumulated  water,  without  proof  of 
negligence.  But  this  doctrine  is  utterly  rejected  in  most 
American  courts.*  If  the  presence  of  such  artificial  accu- 
mulation causes  a  percolation  through  the  soil  which  would 


'  Fletcher  v.  Rylands,  L.  R.  i  Ex. 
265;  3H.  L.  330;  followed  in  the  simi- 
lar case  of  Smith  v.  Fletcher  (L.  R. 
7  Ex.  305).  Compare  Wilson  v.  Wad- 
dell,  (L.  R.  2  App.  Cas.  95)  where 
defendant  was  held  not  liable  for  a 
rainfall  which  flowed  from  his  mine 
into  plaintiff 's,  as  the  result  of  grav- 
itation and  percolation,  though  the 
working  of  his  mine  caused  cracks 
and  fissures  and  subsidence  of  the 
surface.  See  Nitro-Phosphate,  &c. 
Co.  V.  London,  &c.  Docks  Co.,  L.  R. 
9  Ch.  Div.  503. 

*  See  Gorham  v.  Gross,  125  Mass. 
238;  Shipley  v.  Fifty  Asso.,  loi  Id. 
251. 

'  Cahill  V.  Eastman,  1 8  Minn.  324, 


*  Losee  v.  Buchanan,  51  N.  Y.  476 ; 
Marshall  v.  Welwood,  38  N.  J.  Law, 
339;  Garland  v.  Towne,  55  N.  H.  55; 
Brown  v.  Collins,  53  Id.  442 ;  Everett 
V.  Hydraulic  Flume  Co.,  23  Cal.  225. 
See  also,  Ryan'Z'.  N.  Y.  Central  R.  Co., 
35  N.  Y.  210;  Lapham  v.  Curtis,  5 
Verm.  371 ;  Todd  v.  Cochell,  i7Cal.  97. 
One  who  maintains  a  vault,  so  that  to 
his  knowledge  filthy  water  filters  from 
it  into  the  land  of  a  neighbor,  where  it 
injures  a  cellar  and  well,  is  liable  with- 
out other  proof  of  negligence  (Ball  v. 
Nye,  99  Mass.  582);  but  so  long  as 
such  percolation  is  unknown  to  him  he 
is  not  liable  because  the  privy  was  not 
made  to  collect  or  strain  filthy  water 
(Griffith  V.  Lewis,  17  Mo.  App.  605). 
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not  Otherwise  occur,  he  is  liable  for  any  injury  thereby  re- 
sulting to  adjoining  land.^  And,  whether  he  makes  an  arti- 
ficial collection  of  water,  or  it  comes  naturally  upon  his  land, 
if,  in  either  case,  he  uses  it  in  a  manner  which  he  ought  to 
foresee  will  involve  danger  to  others  beyond  his  power  to 
prevent,*  he  cannot  excuse  himself  by  subsequent  care  and 
diligence.  But,  if  he  has  a  reasonable  expectation  that 
he  will  be  able  to  control  it,  the  owner  or  occupant  of  the 
land  is  not  liable  for  damage  done  by  water  which  he  has 
introduced,  or  which  he  has  diverted  from  its  natural  flow, 
unless  he  fails  to  exercise  due  care  and  diligence  in  its  use.' 
He  is  guilty  of  negligence  if  he  fails  to  anticipate  and  pro- 
vide security  against  the  ordinary  changes  of  temperature, 
floods,  etc.,  to  which  the  country  is  subject ;  but  he  is  not 
liable  for  the  consequences  of  natural  events  which  are  of 
such  rare  occurrence  that  he  could  not  reasonably  antici- 
pate them.*    Thus,  in  Georgia,  it  would  be  wholly  un- 

1  Wilson  V.  New  Bedford,  108  confine  the  water  within  the  canal,  it 
Mass.  361 ;  Pixley  v.  Clark.  35  N.  Y.  would  have  burst  the  banks,  and  have 
520.  Damages  were  recovered  where  done  much  greater  damage.  The 
poorer  grass  on  neighboring  uplands  Jury  found  that  defendant  did  all  that 
was  caused  by  percolation  from  a  pond  was  in  his  power  under  the  circum- 
(Monson,  &c.  Mfg.  Co.  v.  Fuller,  15  stances.  Held,  that  defendant  was 
Pick.  554).  Seealso  Fuller!/.  Chicopee  not  liable.  And  see  Beard  ».  Murphy, 
Mfg.  Co.,  i6Gray,  46; /<7J/,  §731-  37  Verm.  99;    Nitro-Phosphate,  &c. 

2  Where  defendant  conducted  Co.  v.  London,  &c.  Docks,  Co.,  L.  R.  9 
from  the  roofs  of  his  houses   to  the  Ch.  D.  503. 

privies  an  unusual  quantity  of  water,  *  An  overflow,  caused  by  a  frost 

beyond  the  capacity  of  the  drains  to  more  severe  than  had  been  known  for 

carry  away,  it   will  not  relieve   him  twenty-five  years,  bursting  the  defend- 

from  liability  that  he  did   everything  ant's  pipes,   was   held   to   afford   no 

he  could  in  the  way  of  drainage  to  ground  of  action  (Blyth  v.  Birming- 

carry  it  off  (Jutte  v.  Hughes,  67  N.  Y.  ham  Waterworks  Co.,  11  Exch.  781). 

268).      See  Thomas  v.    Kenyon,    i  The  proprietor  of  a  drain,  who  uses 

Daly  132.  ordinary  care  and  prudence  in  closing 

»'ln  Whitehouse  v.    Birmingham  it,  is  not  liable  for  damage  caused  to 

Canal    Co.   (27   L.  J.  [Exch.]  25 ;    5  his  neighbor  by  the  sudden  overflow 

Hurlst.  &  N.  928),  it  appeared  that  of  the  drain  (Rockwood  v.  Wilson,  1 1 

plaintiff's  land  had  been  overflowed  Cush.   221).      The  defendant  kept  a 

by  water  from  defendant's  canal,  but  delph  (a  species  of  drain),  the  banks 

that  if   defendant  had  attempted  to  of  which  were  strong  enough  to  resist 
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necessary  to  guard  water-pipes  against  frost  in  October ; 
while  in  Minnesota  it  would  be  gross  negligence  not  to  an- 
ticipate and  provide  for  such  a  contingency.  So,  in  moun- 
tainous or  snowy  regions,  it  is  the  obvious  duty  of  the 
proprietor  of  an  artificial  stream  to  protect  it  from  freshets ; 
while  in  other  parts  of  the  same  state  such  precautions 
may  be  quite  superfluous.  It  is  no  defense,  even  where 
the  overflow  is  caused  by  the  accidental  fall  of  a  decayed 
wall  into  the  stream,  thus  blocking  it  up,  that  the  defend- 
ant removed  the  obstruction  as  soon  as  he  had  notice  of 
it.  If  an  obstruction  was  caused  by  his  negligence,  he 
was  liable  therefor  from  the  time  of  its  occurrence,  whether 
he  knew  of  it  or  not.^ 

§  729.  Rights    of    riparian    owners.— It   is    a    general 
principle  that  every  owner  of  land  upon  a  natural  stream 

the  pressure  of  water  properly  coming 
therein,  but  not  sufficiently  strong  to 
bear  the  pressure  of  an  amount  of 
water  which  was  frequently  in  the 
delph  through  the  neglect  of  other 
persons  whose  duty  it  was  to  keep  a 
certain  outlet  free.  On  one  of  these 
occasions  the  banks  gave  way ;  and  a 
third  person's  land  was  injured  there- 
by. Held,  that  the  defendant  was 
liable  (Harrison  v.  Great  Northern 
Railw.  Co.,  3  Hurlst.  &  C.  231).  A 
railway  company,  owning  land  directly 
over  a  mine,  made  excavations  by 
means  of  which  a  porous  rock  was 
reached,  so  that  water  could  filter 
through  it  into  the  mine.  In  conse- 
quence of  the  obstruction  of  the 
stream  during  a  great  flood,  the  water 
overflowed  its  banks,  poured  into  the 
excavation,  and  from  thence  perco- 
lated into  the  plaintiff's  mine.  If 
defendant's  drains  had  been  properly 
constructed,  the  water  would  have 
been  carried  away  from  the  excava- 
tion. Held,  that  the  company  was 
liable,  as  the  overflow  was  caused  by 


its  negligence  in  not  keeping  a  suffi- 
cient drain  (Bagnall  v.  Northwestern 
R.  Co.,  I  Hurlst.  &  C.  544;  affirming 
7  Hurlst.  &  N.  423).  S.  P.,  Hurdman 
V.  Northeastern  R.  Co.,  L.  R.  3  C.  P. 
Div.  168.  Owing  to  an  embankment' 
thrown  up  by  defendant  in  the  street 
in  front  of  plaintiflF's  land,  a  heavy 
rainfall  flowed  upon  it;  defendant 
held  liable  (Belt  Line  Street  R.  Co., 
V.  Crabtree,  2  Tex.  App.  Civ.  Cas. 
§  662). 

'  Bell  V.  Twentyraan,  I  Q.  B.  766; 
Hawkesworth  v.  Thompson,  98  Mass. 
^^.  One  who,  building  or  repairing 
his  house,  places  materials  in  the  pub- 
lic gutter  in  front,  is  liable  for  an 
overflow  caused  by  such  obstructions. 
The  right  which  he  may  have  to 
occupy  a  part  of  the  street  temporari- 
ly with  building  materials  does  not 
justify  him  in  so  using  that  privilege 
as  to  obstruct  the  gutter  (Ball  v.  Arm- 
strong, 10  Ind.  181).  See  ante^  §§  243, 
361.  As  to  negligence  in  construction 
and  maintenance  of  the  public  sewers, 
see  §§  274,  287. 
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of  water  ^  has  a  right  to  use  the  water  for  any  reasonable  * 
purpose  of  his  own,  not  inconsistent  with  a  similar  right 
in  the  owners  of  the  land  above,  below,  and  opposite  to 
him.  He  may  take  the  water  to  supply  his  dwelling,  to 
irrigate  his  land*  or  to  quench  the  thirst  of  his  cattle;* 
though  the  stream  be  subterranean.^  He  may  also  use  it 
for  manufacturing  purposes,  such  as  the  supplying  of 
steam  boilers  or  the  running  of  water  wheels  or  other 
hydraulic  works.  But  this  is  a  mere  privilege,  running 
with  the  land,  not  a  property  in  the  water  itself.®     A 


^  A  natural  water-course  is  a  stream 
flowing  from  a  definite  course.  Living 
springs  are  the  most  common  sources 
of  natural  streams  (Pyle  v.  Richards, 
17  Neb.  180;  Van  Orsdol  v.  Burling- 
ton, &c.  R.  Co.,  56  Iowa,  470; 
Union  Pacific  R.  Co.  v.  Dyche, 
31  Kans.  120.  Mere  surface  water 
from  rain  or  melting  snow  flowing 
through  a  ravine  is  not  a  water- 
course (Wagner  v.  Long  Island  R. 
Co.,  2  Hun,  633 ;  Lessard  v.  Stram, 
62  Wise.  112;  Hoyt  V.  Hudson, 
27  Id.  656).  "  A  water-course  need 
not  be  shown  to  flow  continuously ;  its 
channel  may  sometimes  be  dry ;  but 
there  must  always  be  substantial  indi- 
cations of  a  stream  which  is  ordinarily 
and  most  frequently  a  moving  body  of 
water  flowing  through  it "  (Hill  v.  Cin- 
cinnati, &c.  R.  Co.,  109  Ind.  511); 
see  also  Luther  v.  Winnisimmet  Co., 
9  Cush.  171 ;  Benson  v.  Chicago,  &c. 
R.  Co.,  78  Mo.  504;  Swett  v.  Cutts, 
50  N.  H.  439. 

*  The  reasonableness  of  such  a 
purpose  or  use  is  ordinarily  to  be 
determined  by  the  jury  (Colrick  v. 
Swinburne,  105  N.  Y.  503;  Prentice 
v.  Geiger,  74  Id.  341) ;  see  Lux  v. 
Haggin,  [Cal.]  4  Pac.  Rep.  919.  And 
in  such  determination  the  benefit  to 
the  owner  is  to  be  compared  with  the 
injury  to  others  (Rindge  v.  Sargent, 
[N.  H.]  9  AtL  Rep.  723). 


=  In  England,  the  use  of  the  water 
of  a  stream  for  irrigation  is  not  al- 
lowed (Chasemore  v.  Richards,  2 
Hurlst.  &N.  168;  7  H.  L.  Cas.  349; 
Embrey  v.  Owen,  6  Exch.  353 ;  Samp- 
son V.  Hoddinott,  l  C.  B.  N.  S.  590 ; 
see  Crossley  v.  Lightowler,  L.  R.  3 
Eq.  290) ;  but  in  this  country  it  is  uni- 
versally allowed  (see  Elliot  v.  Fitch- 
burg  R.  Co.,  10  Cush.  194;  Arnold 
V.  Foot,  12  Wend.  330;  Blanchard  v. 
Baker,  8  Greenl.  253;  Evans  v.  Merri- 
weather,  4  111.  496;  Weston  v.  Alden, 
8  Mass.  136;  Colbum  v.  Richards,  13 
Id.  420 ;  Anthony  v.  Lapham,  5  Pick. 
17s;  Randall  t/.  Silverthom,  4  Penn. 
St.  173;  Wadsworth  v.  Tillotson,  15 
Conn.  366 ;  PoUitt  v.  Long,  3  Thomp. 
&  C.  232 ;  Fleming  v.  Davis,  37  Tex. 
173). 

*  Jones  V.  Adams,  [Nev.]  6  Pac. 
Rep.  442;  Learned  v.  Tangeman, 
65  Cal.  334. 

^  Shively  v.  Hume,    10   Oregon, 

'  Every  proprietor  is  entitled  to 
the  use  of  the  flow  of  the  water  in  its 
natural  course,  and  to  the  momentum 
of  its  fall  on  his  own  land.  The 
owner  has  no  property  in  the  water. 
He  may  use  it  as  it  passes;  but  he 
cannot  unreasonably  detain  it;  and 
he  cannot  divert  or  diminish  the  quan- 
tity (Van  Hoesen  v.  Coventrj-,  10 
Barb.  518) ;  and  see  Angell  on  Water- 
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riparian  owner  must  not,  therefore,  seriously  diminish  the 
quantity/  or  deteriorate  the  quality,  of  the  water  which 
would  otherwise  descend,  if,  by  so  doing,  he  deprives  an- 
other riparian  owner  of  the  beneficial  use  of  the  water," 
though  he  furnish  him  an  equivalent  supply  from  another 
source,'  unless  he  has  gained  a  title  by  grant*  or  pre- 
scription so  to  use  the  same/     So   he  cannot  legally  in- 


Courses,  7th  ed.  chap,  iv,  §  90  et  seg.; 
Red  River  Mills  v.  Wright,  30  Minn. 
249. 

*  The  diversion  of  the  water  of  a 
spring  wrhich  rose  on  defendant's  land, 
from  its  natural  channel,  so  as  to 
wholly  deprive  plaintiff  of  its  use  for 
his  tannery,  held  to  be  an  unreason- 
able exercise  of  his  right  (Colrick  v. 
Swinburne,  105  N.  Y.  503).  s.  P., 
Ware  v.  Allen,  140  Mass.  513;  Wil- 
cox V.  Hausch,  64Cal.  461 ;  Learned  v, 
Tangeman,  65  Cal.  334;  Lux  v.  Hag- 
gin,  [Cal.]  4  Pac.  Rep.  919;  Moore 
V.  Clear    Lake  Water  Works,  [Cal.] 

5  Id.   494;  Jones  v.  Adams,  [Nev.] 

6  Id.  442;  Mason  v.  Cotton,  4  Fed. 
Rep.  792;  Dumont  v.  Kellogg,  29 
Mich.  420.  Defendant  was  restrained 
from  conveying  water  from  a  creek 
by  pipes  to  feed  its  locomotives 
to  such  an  extent  as  to  diminish 
the  grinding  power  of  plaintiff's  mill 
(Garwood  v.  N.  Y.  Central  R.  Co., 
83  N.  Y.  400).  To  same  effect, 
Pennsylvania  R,  Co.  v.  Miller,  112 
Penn.  St.  34;  Van  Orsdol  v.  Bur- 
lington, &c.  R.  Co.,  56  Iowa,  470. 

'  Embrey  v.  Owen,  6  Exch.  370; 
Chasemore  v.  Richards,  2  Hurlst.  & 
N.  168;  7  H.  L.  Cas.  349;  Mason  v. 
Hill,  5  Barn.  &  Ad.  i ;  Honsee  v. 
Hammond,  39  Barb.  89;  Corning 
V.  Troy  Iron  Factory,  34  Id.  485; 
Pixley  V.  Clark,  32  Id.  268;  Sack- 
rider  V.  Beers,  10  Johns.  241 ; 
Livingston  v.  Adams,  8  Cow.  175  ; 
Piatt    V.    Johnson,    15   Johns.    213; 


Merritt  v.  BrinkerhofT,  17  Id.  306; 
Arnold  v.  Foot,  12  Wend.  330 ; 
Whittier   v.    Cocheco    Mfg.    Co.,   9 

9  N.  H.  454 ;  Budding^on  v.  Bradley, 

10  Conn.  213;  Johnson  v.  Lewis,  13 
Id.j303 ;  Blanchard  v.  Baker,  8  Greenl. 
253;  Howell  ».  M'Coy,  3  Rawle,  256; 
Hoy  V.  Sterrett,  2  Watts,  327 ;  Davis 
•z/.  Fuller,  12  Verm.  178;  Norton  v. 
Volentine,  14^.239;  Wadsworth  v. 
Tillotson,  15  Conn.  366;  Twiss  v. 
Baldwin,  9  Conn.  291 ;  Hendricks  v. 
Johnson,  6  Port.  [Ala.]  472;  Webster 
V.  Fleming,  2  Humph.  518  ;  Evans  v. 
Merriweather,  4  111.  492 ;  see  Vanden- 
burgh  V.  Van  Bergen,  13  Johns.  212; 
Creighton  v.  Kaweah  Canal  Co.,  67 
Cal.  221  ;  Holden  v.  Winn.  Lake 
Cotton,  &c.  Mfg.  Co.,  S3  N.  H.  552; 
Miller  v.  Lapham,  46  Verm.  525,  and 
cases  supra. 

'  Ware  v.  Allen,  140  Mass.  513; 
Smith  V.  Rochester,  38  Hun,  612. 

*  Johnstown  Cheese  Mfg.  Co.  v. 
Veghte,  69  N.  Y.  16. 

'  The  exclusive  enjoyment  of 
water  in  a  particular  way  for  twenty 
years  or  more,  without  interruption,  is 
suflficient  to  raise  a  presumption  of  a 
grant  to  use  it  in  that  manner ;  and  it 
is  not  necessary  that  the  person  claim- 
ing this  prescriptive  right  should  have 
used  the  waters  exactly  in  the  same 
way  for  the  whole  twenty  years,  pro- 
vided the  mode  of  using  it  has  not 
been  materially  varied  to  the  preju- 
dice of  the  rights  of  others  during  that 
time  (Belknap  v.  Trimble,   3  Paige, 
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crease  the  quantity  of  water  which  flows  through  or  along 
his  land,  to  the  injury  of  another  land-owner  on  the  stream,^ 
except  in  case  of  a  flood  or  sudden  emergency.' 

§  730.  Erection  of  dams.— The   erection    of  dams   and 
other  hydraulic  works  in  or  near  flowing  streams  neces- 


577).    See  Matter  of  Water  Commis- 
sioners, 4  Edw.    Ch.    545 ;   Smith   v. 
Adams,  6  Paige,  435.     A  party  can- 
not, within  the  20  years,  enlarge  the 
use,   and  at    the    end  of    that   time 
claim  the    enlarged  use  (Prentice  v. 
Geiger,  74  N.    Y.    341).    The   mere 
occupation,  for  a  time  not  sufficient  to 
raise  the  presumption  of  a  grant,  does 
not  give  an  exclusive  right  to  the  use 
of  the  water  (Piatt  v.   Johnson,    15 
Johns.  213).    And  the  mere  omission 
by  one  proprietor  to  make  use  of  a 
right  which  belongs  to  him,  however 
long    continued,   will    not    prejudice 
him  or  confer  any  right  upon  the  ad- 
joining proprietors  (Townsend  v.  Mc- 
Donald, 12  N.  Y.  381 ;   reversing  14 
Barb.  460).    A  prescriptive  right  in 
navigable  waters  cannot  be  acquired-fes 
against  the  public   (Hoboken  Land, 
&c.    Co.  V.  Hoboken,  36  N.  J.  Law, 
540) ;  nor  against  the  United  States 
(Wilkins  v.     McCue,   46  Cal.   656). 
Apart  from  prescription,  a  priorappro- 
priation  of  running  water  does  not  ex- 
clude other  owners  on   the    stream 
(Jones  V.  Adams,  [Nev.]  6  Pac.  Rep. 
442). 

1  Tillotson  V.  Smith,  32  N.  H.  90; 
Baltimore  v.  Appold,  42  Md.  442 ; 
Merritt  v.  Parker,  Coxe,  460 ;  Richard- 
son V.  Kier,  37  Cal.  263 ;  see  Williams 
V.  Gale,  3  Harr.  &  J.  231.  In  general, 
the  question  of  what  is  a  reasonable 
use  of  the  water  of  a  running  stream 
is  one  for  the  jury  to  determine,  on 
the  circumstances  of  each  particular 
case  (Wheatley  v.  Baugh,  25  Penn. 
St.  535 ;  Snow  v.  Parsons,  28  Verm. 
459 ;  Honsee  v.  Hammond,  39  Barb. 


89;  Hayes  v.  Waldron,  44  N.  H.  580). 
For  illustrations  of  what  will  be 
deemed  a  reasonable  or  unreasonable 
use  of  the  water,  see  Thurber  v. 
Martin,  2  Gray,  394 ;  Hayes  v.  Wal- 
dron, 44  N.  H.  580 ;  E<(U'ot  V.  Fitch- 
burgh  R.  Co.,  10  Cush.  191;  Gillett 
V.  Johnson,  30  Conn.  180;  Honsee  v. 
Hammond,  39  Barb.  89;  Tourtellot 
V.  Phelps,  4  Gray,  376;  Gould  v. 
Boston  Duck  Co.,  13  Id.  442.  The 
quantity  of  water  used  in  a  very  dry 
season,  when  the  stream  is  low,  may 
be  more  unreasonable  than  the  quanti- 
ty used  in  a  wet  season,  when  the 
stream  is  high  (see  Hetrich  v.  Deach- 
ler,  6  Penn.  St.  32 ;  Miller  v.  Miller,  9 
Id.  74;  Newhall  v.  Ireson,  8  Cush. 
595).  In  Wood  v.  Edes  (2 'Allen, 
580),  it  was  held  that,  to  retain  water 
by  a  dam  for  the  purpose  of  a  fish 
pond  constantly  maintained,  and  al- 
lowing the  natural  flow  of  the  water 
to  pass  unimpeded  to  the  plaintiff's 
mill,  was  a  reasonable  use  of  the 
water  as  it  passed  through  the  defend- 
ant's land.  See  Springfield  v.  Harris, 
4  Allen,  494 ;  Boyd  v.  Conklin,  54 
Mich.  583. 

*  An  extraordinary  flood  is  a  com- 
mon enemy,  against  which  a  man  has 
a  right  to  protect  his  own  property, 
although  the  damage  inflicted  by  the 
flood  upon  a  neighbor  be  thereby  in- 
creased ;  provided  he  does  not  inter- 
fere with  the  natural  outlet  of  a  natural 
stream  (Nield  v.  London,  &c.  R.  Co., 
L.  R.  10  Ex.  4).  See  Box  v.  Jubb,  L. 
R.  4  Ex.  Div.  ^(>•,  Mailhot  v.  Pugh,  30 
La.  Ann.  1359. 
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sarily  causes  the  retardation  and  diminution  of  some  part 
of  the  water,  and  consequently  more  or  less  injury  to 
other  similar  works  above  and  below  on  the  same  stream. 
The  right  of  the  owner  of  the  bed  or  of  the  banks  of  an 
un navigable  stream  to  erect  a  dam  across  it  cannot  be 
questioned  ;  and  so  long  as  he  exercises,  in  its  construc- 
tion and  maintenance,  an  ordinary  and  reasonable  degree 
of  care,  he  is  not  liable  for  the  indirect  and  consequential 
damages  caused  by  such  erections,  to  other  mills  on  the 
same  stream.*  It  is  only  for  such  injuries  as  are  palpable, 
such  as  render  the  mill  below  useless  or  less  productive,* 
that  the  law  furnishes  a  remedy.  If  the  only  result  of 
erecting  a  dam  in  proximity  to  one  already  built  is  that  the 
proprietor  of  the  latter  is  obliged  to  extend  his  dam  fur- 
ther into  the  stream,  or  to  carry  produce  a  greater  distance 
to  his  mill,  these  are  not  injuries  for  which  he  can  recover, 
provided  he  still  has  sufficient  water  with  which  to  work 
his  mill.®     But  if  the  proprietor  of  a  mill  shuts  down  his 

*  A  dam  will  not  be  interfered  with  broke  by  reason  of  an  extraordinary 

because  it,  to  some  extent,  delays  the  storm,  such  as  could  not  have  been 

water  in  reaching  a  lower  mill  (Rob-  anticipated,   it  was  damnum   absque 

ertson  v.   Miller,   40  Conn.  40).     In  injuria.     Held,  there  was  no  error  in 

Hoy  V.  Sterrett,  (2   Watts,  327)  the  this  (Myers  v.  Fritz,  [Penn.]  10  Atl. 

lower  mill-owner  had  to  submit  to  a  Rep.  30).     See  Chandler  v.  Howland, 

detention  of  water  in  an  upper  dam  7   Gray,  350;  Davis  v.  Winslow,  51 

for  two   days  and  a  night;  and  that  Maine,  291 ;  Webb  v.  Portland  Manu- 

case  was  followed  in  Hartzall  v.  Sill,  facturingCo.,  3  Sumner,  189;  Shrews- 

(12  Penn.  St.  248).     A.  erected,  on  or  bury   v.  Smith,    12   Cush.    177,  181; 

near  the  division  line  between  his  farm  Thompson  v.   Crocker,    9  Pick.    59 ; 

and  that  of  B.,  a  dam  of  stone  and  Weston  v.  Alden,  8  Mass.  136. 
dirt.     In  consequence  of  a  storm,  the  ^  Merritt  v.  Brinkerhoff,  17  Johns, 

dam  broke,  and  the  farm  of  B.  was  306;  Johnson  v.  Lewis,  13  Conn.  303; 

injured  by  the  water,   and   the  ma-  Tyler  v.   Wilkinson,   4  Mason,  401 ; 

terials   of  which  the   dam  was  con-  Wadsworth  v.    Tillotson,    15    Conn, 

structed.     In  an  action  brought  by  B.  366;  see  Pitts  v.  Lancaster  Mills,  13 

against  A.,  to  recover  damages  for  Mete.  156;  Brace  w.  Yale,   10  Allen, 

the  injuries,  the  court  instructed  the  444;  Wadsworth  ly.  McDougall,  30  U. 

jury  that,  if  the  dam  broke  by  reason  C.  [Q.  B.]  369. 

of  an  ordinary  storm,  such  as  might  '  Palmer  v.   Mulligan,    3   Caines, 

have  been  anticipated,    plaintiff  was  307;  Piatt  z*.  Johnson,  15  Johns.  213; 

entitled  to  a  verdict,  but  that  if  it  Thompson  v.  Crocker,   9  Pick.    59; 
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gates  and  detains  the  water  for  an  unreasonable  time,  or 
lets  it  out  in  such  quantities  as  to  prevent  the  owner  of  the 
mill  below  from  using  it,  or  deprives  him  of  a  reasonable 
and  fair  participation  in  the  benefits  of  the  stream,  he  will 
be  liable  for  damages.^ 

§  731.  Overflowing  banks  of  streams.— The  proprietor  of 
a  dam  is  liable  for  the  consequences  of  the  percolation  of 
water  through  the  natural  soil,  under  the  embankment, 
upon  an  adjacent  owner's  land,  notwithstanding  the  use 
of  all  usual  care  upon  his  part  in  the  construction  of  the 
dam.^  And  he  has  no  right  to  build  a  dam  of  such  a 
height  as  will  necessarily  cause  the  water  to  set  back 
upon  a  mill  higher  up  the  stream,  or  to  overflow  the 
natural  banks  of  the  stream.     If  he  does  so,  he  is  liable,* 


and  see  Boynton  v.  Rees,   Id.  528; 

Hayes   v.  Waldron,  44  N.  H.  584; 

Davis  V.   Getchell,    50  Maine,    602; 

Embrey  v.  Owen,  6  Exch.  353. 

*  Merritt  v.  BrinkerhofF,  17  Johns. 

306;  Hetrich  v.  Deachler,  6  Penn.  St. 

32;   Pratt  V.  Lamson,  2  Allen,  288; 

Bliss  V.  Rice,  17  Pick.  23. 

"  Pixley  V.  Clark,  35   N.  Y.  520 ; 

reversing  32  Barb.  268 ;  Crittenden  v. 

Wilson,  5   Cow.  165;   see  Savannah, 

&c.  Canal  Co.  v.  Bourquin,  51  Geo. 

378. 

»  Munroe  v.  Gates,  48  Maine,  463 ; 
Brov/n  z".  Bowen,  30N.  Y.  519;  Great 
Falls  Co.  w.  Worster,  15  N.  H.  460; 
Odiorne  v.  Lyford,  9  Id.  502 ;  Hazai-d 
V.  Robinson,  3  Mason,  272  ;  Hutchin- 
son V.  Granger,  13  Verm.  386;  Johns 
V.  Stevens,  3  Id.  308 ;  Heath  v.  Wil- 
liams, 25  Maine,  209;  Stout  v.  Mc- 
Adams,  2  Scam.  67 ;  Stiles  v.  Hooker, 
7  Cow.  266 ;  see  Baldwin  v.  Calkins, 
10  Wend.  167 ;  Dyer  v.  Depui,  5 
Whart.  584;  Cowles  v.  Kidder,  24  N. 
H.  364;  Saunders  v.  Newman,  i  Barn. 
&  Aid.  258  ;  Russell  v.  Scott,  9  Cow. 
279;  Dickson  v.  Bumham,  14  Upper 


Canada  [Ch.],  594.  Where  a  dam  is 
erected,  and  raises  the  stream  so  as 
materially  to  injure  the  mills  or  mill 
privileges  above,  a  court  of  equity  will 
interfere  by  injunction  (Hammond  v. 
Fuller,  I  Paige,  197;  Gardners.  New- 
burgh,  2  Johns.  Ch.  162;  Reid  v. 
Gifford,  Hopk.  416).  See  Belknap 
V.  Belknap,  2  Johns.  Ch.  463;  Van 
Bergen  v.  Van  Bergen,  3  Id.  282; 
Trenton  Water  Power  Co.  v.  Raff,  36 
N.  J.  Law,  335 ;  Stone  v.  Roscommon 
Lumber  Co.,  59  Mich.  24.  When  the 
deeds,  under  which  the  owners  of  op- 
posite banks  of  a  stream  claimed,  gave 
to  each  an  equal  right  to  the  enjoy- 
ment of  the  water,  and  the  owner  of 
the  mills  on  one  side  was  proceeding 
to  build  so  as  to  deprive  the  other 
thereof,  an  injunction  was  granted 
(Case  V.  Haight,  3  Wend.  632;  re- 
versing S.  C,  sub.  nom.  Arthur  v. 
Case,  I  Paige,  447).  Where  a  rail- 
road company  erected  a  bridge,  the 
opening-  between  the  piers  of  which 
was  not  sufficient  to  permit  the  pas- 
sage of  such  quantities  of  ice  and 
water  as  might  reasonably  have  been 
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without  proof  of  special  damage.  Tlie  law  will  presume 
damage,^  Though  one  has  a  right  to  erect  a  mill  where 
he  pleases  on  his  own  land,  yet,  if  he  erects  a  dam 
so  near  an  existing  dam,  that  the  dam  before  erected 
causes  the  water  to  flow  back  on  his  mill  and  obstruct  its 
movement,  he  cannot  complain.'' 

§  732.  Care  in  construction  and  maintenance  of  dams. — 
If  a  dam  is  not  built  upon  a  proper  model  or  of  good 
material,  or  is  not  braced  sufficiently  to  withstand  freshets 
of  ordinary  occurrence,®  by  reason  of  which  it  breaks 
away  and  causes  injury  to  others,  the  owner  is  liable. 
No  more,  however,  than  ordinary  care  in  its  construction 
and    maintenance    is   required.     If,   notwithstanding  the 


expected,  and  so  water  was  thrown 
back  upon  adjacent  land,  the  company 
was  held  liable  (Omaha,  &c.  R.  Co.  v. 
Brown,  16  Neb.  161 ;  see  Little  Rock, 
&c.  R.  Co.  V.  Chapman,  39  Ark.  463 ; 
Union  Trust  Co.  v.  Cuppy,  26  Kan. 
754).  The  right  to  float  logs  down  a 
stream  does  not  confer  a  right  to  run 
them  upon  the  adjacent  land,  nor  to 
cause  the  water  to  overflow  the  banks 
to  the  injury,  of  the  shore-owner ;  and 
it  is  immaterial  whether  an  injury  so 
occurring  arises  from  the  neglect  of 
the  party  or  otherwise  (Haines  v. 
Welch,  14  Oregon,  319).  Compare 
White  River  Log  Co.  v.  Nelson  (45 
Mich.  578),  where  a  boom  company 
was  held  for  damages  caused  by  a 
jam  of  logs,  and  consequent  overflow, 
with  Borchardt  v.  Wausau  Boom 
Co.  (54  Wise.  107),  where  the  com- 
pany was  held  not  liable  because  the 
damage  would  not  have  occurred  but 
for  an  extraordinary  freshet,  which 
could  not  have  been  anticipated. 

1  Woodman  v.  Tufts,  9  N.  H.  88. 
As  to  measure  of  damage,  see  Anon., 
4  Dall.  147 ;  S.  C  ,  as  Walker  v.  Butz, 
I  Yeates,  574;  Hatch  v.  D wight,   17 


Mass.  289 ;  Polly  v.  McCall,  37  Ala. 
20;  Read  v.  Barker,  I  Vroom,  378; 
Sutlifl  V.  Johnson,  17  Neb.  575; 
Brown  v.  Chicago,  &c.  R.  Co.,  80  Mo. 

457- 

"  Van  Bergen  v.  Van  Bergen,  3 
Johns.  Ch.  282. 

^  Defendant's  dam  succumbed  to 
the  pressure  of  a  severe  rain-storm,  be- 
cause improperly  constructed ;  the  ac- 
cumulated water  first  tore  away  plaint- 
ifFs  dam  and  then  another  dam  of  which 
plaintiff  was  assignee.  Held,  that  de- 
fendant might  be  liable  for  the  injury 
to  both  dams  (PoUett  v.  Long,  56  N. 
Y.  200;  Rich  V.  Keshena  Improve- 
ment Co.,  56  Wise.  287).  It  is  not 
enough  that  the  dam  was  sufficient  to 
resist  ordinary  floods,  if  the  stream 
was  subject  to  great  freshets.  The 
latter  likewise  should  have  been 
guarded  against  (Bailey  v.  New  York, 
3  Hill,  531);  although  they  may  be 
years  apart,  and  at  no  regular  inter- 
vals (Gray  v.  Harris,  107  Mass.  492). 
It  is  sufficient  to  allege  that  the  dam 
broke  because  of  defective  construc- 
tion or  mismanagement  (Hoffman  v. 
Tuolumne  Co.  WaterCo.,  10  Cal.  417). 
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exercise  of  such  care  in  building,  the  water  undermines 
its  foundations,  carrying  away  the  whole  structure  and 
injuring  dams  or  other  property  lower  down  the  stream, 
the  owner  is  not  liable.^  If  a  dam  is  so  improperly  con- 
structed as  to  cause  ice  to  accumulate,  and  on  the  ice 
breaking  up  in  the  spring,  the  fields  adjoining  the  dam  are 
injured,  it  is  a  nuisance ;  and  the  proprietor  is  liable  in 
damages  for  special  injuries  caused  by  such  accumulations 
of  ice.^  It  is  the  duty  of  the  proprietor  to  keep  the  waste- 
gates  free  for  the  passage  of  water ;  and  it  is  no  excuse  for 
suffering  the  gates  to  become  choked  with  refuse,  setting 
back  the  water,  that  this  would  not  have  happened  but  for 
deposits  of  dirt  improperly  made  by  others  in  and  near  the 
upper  part  of  the  stream.* 

§  733.  Diversion  of  water-course.— It  is  a  general  prin- 
ciple that  any  person  who,  without  authority,  diverts  the 
whole  or  any  part  *  of  the  water  of  a  stream  from  its  natural 
course,  or  interferes  with  its  natural  current,  is  responsible 
absolutely,  and  without  any  question  of  negligence,  to  any 
one  who  is  entitled  to  have  the  water  flow  in  its  natural 
state."*     It  is  no  excuse  for  such  diversion,  that  the  stream, 

'Nichols  V.   Marsland,   L.   R.    2  have  the  w^o/^  pass  through  it,  though 

Ex.  Div.  I  i  L.  R.  10  Ex.  255;  Living-  he  may  not  require  the  whole  or  any 

ston  v.  Adams,  8  Cow.  175;  Everett  part  of  it  for  the  use  of  machinery 

V.  Hydraulic,  &c.  Co.,   23  Cal.   225;  (Crooker  v.   Bragg,   10  Wend.  260). 

Pixley  V.    Clark,  32  Barb.   268 ;   re-  See  Webb  v.  Portland  Manufacturing 

versed,  35  N.  Y.  520.    See  Losee  v.  Co.,  3  Sumner,  189),  and  cases  cited 

Buchanan,  51  N.  Y.  476,  where  this  under  §  726,  a«^^. 
doctrine  is  reaffii-med,  overruling  Flet-  ^  Bellinger  v.   N.  Y.  Central  R. 

cher  V.  Rylands,  L.  R.  i  Exch.  265 ;  3  Co.,  23  N.  Y.  42 ;  Parker  v.  Griswold, 

H.  L.  330.  17   Conn.  299;    Pratt  v.  Lamson,  2 

^  Bellz/.  M'Clintock,  9  Watts,  119;  Allen,  275;  see  Curtiss  v.  Ayrault,  47 

see  Cowles  v.  Kidder,  24  N.  H.  364 ;  N.    Y.    73.     But   one   who    has  an 

but  see  Smith  v.  Agawam  Canal  Co.,  authority,  constitutionally  granted  by 

2  Allen,  355.  the   legislature,    to    interfere   with  a 

8  Schuylkill  Navigation  Co.  v.  Mc-  running  stream  of  water,  is  liable  for 

Donough,  33  Penn.  St.  73.  the  consequences    of   the    negligent 

*■  A  person  through  whose  farm  a  manner  of  such  interference  only,  and 

stream  naturally  flows,  is  entitled  to  not    absolutely    (Bellinger  v.    N.  Y. 


§  734]  WATER   AND    WATER-COURSES.  620 

notwithstanding  its  diversion,  might  still  be  made  valuable 
for  water-power,^  or  that  the  other  riparian  owners  would 
not  have  been  damaged  if  they  had  continued  to  use  the 
water  as  they  formerly  had  done,*  or  that  there  is  still 
water  enough  left  to  supply  the  mills  lower  down  on  the 
stream  ;*  but  it  is  a  good  defense  that  the, stream  required 
labor  to  keep  it  open,  and  was  therefore  not  wholly 
natural,  and  was  subject  to  diversion  from  natural  causes,* 
A  person  cannot  justify  a  wrongful  act  on  the  ground  that 
the  consequences  of  it  were  not  as  injurious  as  they  might 
have  been.  The  rule  is  that  no  special  damages  need  be 
alleged  or  proved  to  maintain  an  action  for  the  unlawful 
diversion  of  a  water -course.^ 

734.  Fouling  of  streams  and  wells. — Any  use  of  the  land 
near  a  stream,  or  of  the  water  of  the  stream  itself,  which 
renders  the  water  unwholesome,  offensive,  or  unfit  for  the 
purposes  for  which  it  is  used,  is  unlawful ;  and  any  riparian 
owner  who  is  damaged  by  such  unlawful  acts  has  an  action 
for  his  damages  against  the  author  of  the  wrong.  Thus, 
one  who  sinks  a  cess-pool  in  the  ground,®  or  deposits  man- 
Central  R.  Co.,  23  N.  Y.  42  ;  Blood  v.  1  Plumleigh  v.  Dawson,  i  Gilm. 
Nashua,   &c.  R.   Co.,   2  Gray,   137).       544. 

See  White  v.  South  Shore  R.  Co.,  6  *  King  v.  Tiffany,  9  Conn.  l6i. 

Cush.   412;  Hooker  z/.  New  Haven,  '  Crooker  w.  Bragg,  10  Wend.  260. 

&c.  Co.,  15  Conn.   312;   Denslow  •:/.  *  Duncan  v,  Bancroft,  no  Mass. 

The  Same,  16  Id.  98.     An  artificial      267. 

rivulet,  created  by  the  drainage  and  '  Butman  v.  Hussey,   12  Maine, 

pumping  of  a  colliery,  may  be  diverted  407  ;  Plumleigh  v.  Dawson,  I  Gilm. 
before  it  flows  into  the  natural  stream,  544;  Stein  v.  Burden,  24  Ala.  130; 
and  the  proprietor  on  the  banks  of  the  Hendrick  v.  Cook,  4  Geo.  241 ;  see 
natural  stream  will  have  no  right  of  Mason  v.  Hill,  3  Bam.  &  Ad.  304 ;  5 
action  for  the  diversion  of  the  water  Id.  I  ;  Blanchard  v.  Baker,  8  Greenl. 
(Wood  V.  Waud,  3  Exch.  779).  But  253.  Plaintiff  may  recover  nominal 
where  the  water  of  a  spring  is  diverted  damages  of  "  no  appreciable  amount " 
and  exhausted  before  reaching  its  (Chapman  v.  Copeland,  55  Miss.  476). 
natural  channel,  the  rule  stated  in  the  '  Call  v.  Buttrick,    4  Cush.   345 ; 

text  applies  (Colrick  v.  Swinburne,  105      Norton  v.  Scholefield,  9  Mees.  &  W. 
N.  Y.  503  ;  Fleming  v.  Davis,  37  Tex.      665. 
173). 
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ure  or  other  noxious  substances^  so  near  the  water  as  to 
corrupt  it,  is  liable  to  any  one  who  has  a  right  to  have  the 
water  flow  in  its  natural  state  of  purity,  even  though  the 
latter  may  also  have  polluted  it*  It  makes  no  difference 
whether  the  noxious  substances  are  carried  upon  the  sur- 
face of,  the  ground,  or  have  soaked  into  the  soil  and  are 
carried  along  under  the  surface  by  means  of  water  dif- 
fusing itself  according  to  natural  laws,*  But  it  has  been 
held  that  where  such  noxious  substances,  by  penetrat- 
ing  or  being  buried  in   the  soil,   affected  subterraneous 


1  Woodward  v.  Abom,  35  Maine, 
271 ;  Brown  v.  lUius,  27  Conn.  84.  It' 
has  been  held  illegal  to  erect  a  tan- 
yard  upon  a  stream,  if  its  effect  is  to 
render  the  water  unwholesome  (How- 
ell V.  McCoy,  3  Rawle,  256).  And  see 
Crossley  v.  Lightowler,  L.  R.  3  Eq. 
279.  It  is  clearly  illegal  for  the  owner 
of  a  tannery  to  throw  tan-bark  into  a 
stream  so  as  to  foul  the  water  or  other- 
wise damage  the  proprietors  lower 
down  the  stream  (Honsee  v.  Ham- 
mond, 39  Barb.  89);  or  for  one  to 
turn  sewage  into  his  own  well,  so  that, 
by  percolation,  it  passes  into  his  neigh- 
bor's well  (Ballard  v.  Tomlinson,  L. 
R.  29  Ch.  Div.  1 1 S).  See  Merrifield 
V.  Worcester,  no  Mass.  216.  The  ap- 
propriator  of  a  stream  for  mining  pur- 
poses must  use  it  so  as  not  to  injure 
orchards  and  gardens  along  the  stream, 
which  were  inclosed  and  planted  be- 
fore the  water  was  appropriated  (Wix- 
on  V.  Bear  River,  &c.  Co.,  24  Cal. 
367).  S.  P.,  Brooke  v.  Winters,  39 
Md.  505  [washing  ores];  Prentice  v. 
Geiger,  74  N.Y.  341  [discharging  saw- 
dust into  stream].  Nothing  but  a 
user  for  a  sufficient  time,  will  justify 
the  turning  of  water  impregnated 
with  metallic  substances  or  dye-stuffs 
into  a  water-course  (Wright  v.  Wil- 
liams, I  Mees.  &  W.  77 ;  see  Crossley 
V.  Lightowler,  L.  R.  3  Eq.  279;  2  Ch. 


App.  478).  But  the  right  may  be 
acquired  by  adverse  user  for  twenty 
years  (Merrifield  v.  Lombard,  13  Al- 
len, 16;  Jones  V.  Crow,  32  Penn.  St. 
398;  Hayes  v.  Waldron,  44  N.  H. 
585;  Murgatroyd  v.  Robinson,  7  El. 
&  Bl.  391).  For  other  illustrations  of 
the  rule,  see  Moore  v.  Webb,  i  C.  B. 
N.  S.  673;  Carlyon  v.  Lovering,  i 
Hurlst.  &  N.  784;  Magor  v.  Chad- 
wick,  II  Ad.  &  El.  571 ;  Rawstron  v. 
Taylor,  11  Exch.  380;  Baxendale  v. 
McMurray,  L.  R.  2  Ch.  App.  790; 
Stockport  Waterworks  Co.  v.  Potter,  7 
Hurlst.  dz.  N.  160;  Stonehewer  v.  Far- 
rar,  6  Q.  B.  730;  Hodgkinson  v.  En- 
nor,  4  Best.  &  S.  229 ;  Holsman  v. 
Boiling  Spring  Bleaching  Co.,  14  N. 
J.  Eq.  335  ;  Snow  v.  Parsons,  28 
Verm.  459 ;  Wheatley  v.  Chrisman,  24 
Penn.  St.  298  ;  Lewis  v.  Stein,  16 
Ala.  214. 

2  Jackman  v.  Mills,  137  Mass. 
277.  If  the  injury  resulting  from  the 
defendant's  pollution  can  be  specified, 
it  is  no  defense  that  the  plaintiff  has 
also  polluted  the  water  (Sherman  v. 
Fall  River  Iron  Works  Co.,  5  Allen, 
213) ;  for  in  such  cases  there  is  no  ques- 
tion of  negligence  or  of  contributory 
negligence  (Brown  v.  Dean,  123  Mass. 
254;  Clarke  v.  French,  122  Id.  419). 

'  Brown  v.  lUius,  27  Conn.  84. 
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currents  by  which  the  well  was  supplied,  and  corrupted 
the  water  only  in  that  mode,  the  party  placing  such  sub- 
stances on  or  within  his  soil  was  not  liable,  in  the  absence 
of  malice.^ 

§  735-  Drainage  of  surface  water.— Every  owner  of  land 
has  a  right  to  carry  off  the  surface  water  from  his  land  in 
any  manner  he  may  see  fit,  either  by  drainage  or  by  filling  up 
or  embanking  the  wet  and  marshy  places  on  his  own  soil* 
He  is  not  limited  to  the  drainage  of  such  water  into  a 
stream  in  the  precise  manner  in  which  it  was  discharged 
when  the  land  was  in  a  state  of  nature ;  he  may  change 
the  direction,  accelerate  and  increase  the  volume  of  water 
which  reaches  the  stream  in  any  reasonable  manner,  pro- 
vided  he  do  not  overtax  its  natural  capacity.^  If  by  the 
exercise  of  such  right,  an  adjacent  owner  is  damaged,  it  is 
damnum  absque  injuria^    On  the  other  hand,  any  inter- 


^  Brown  v.  Illius,  27  Conn.  84. 

2  An  owner  may  protect  himself 
from  a  surface-water  overflow  by  rais- 
ing an  embankment,  though  that  may 
cause  injury  to  a  neighbor  (Lessard 
V.  Stram,  62  Wise.  112).  See  Benthall 
V.  Seifert,  77  Ind.  302.  The  owner  of 
a  mine,  for  the  purpose  of  protecting 
himself  from  the  encroachments  of 
water,  which  is  the  common  enemy  of 
mining  interests,  may  erect  a  dam  or 
any  other  structure  on  his  own  prem- 
ises, if  necessary  for  such  purpose, 
subject  to  the  limitation  that  such 
dam  or  other  structure  does  not  have 
the  effect  to  collect  water  from  an  ad- 
jacent territory,  and  eventually  cast  it 
upon  a  lower  mine,  which,  but  for 
such  dam  or  other  structure,  would 
not  have  reached  it  (Jones  v.  Robert- 
son, 116  111.  523. 

^  McCormick  v.  Horan,  81  N.  Y. 
86;  Waffle  v.  N.Y.  Central  R.  Co.,  53 
Id.  II.  But  an  owner  must  not  con- 
centrate and  discharge  surface  water 
into  the  stream  beyond  its  natural  ca- 


pacity (Noonan  v.  Albany,  79  N.  Y. 
470;  Miller  v.  Laubach,  47  Penn.  St. 

154). 

*  Goodale  v.  Tuttle,  29  N.  Y.  459; 
Wheeler  v.  Worcester,  10  Allen,  591 ; 
Gannon  v.  Hargadon,  10  Id.  106; 
Parks  V.  Newburyport,  10  Gray,  28; 
Luther  v.  Winnisimmet  Co.,  9  Cush. 
171;  Dickinson  v.  Worcester,  7  Al- 
len, 19;  White  V.  Chapin,  12  Allen, 
516;  Buffum  V.  Harris,  S  R.  I.  253; 
Rawstron  v.  Taylor,  11  Exch.  369; 
Ellis  V.  Duncan,  21  Barb.  230;  Green- 
leaf  V.  Francis,  18  Pick.  117;  Johnson 
V.  Jordan,  2  Mete.  234;  Delhi  v.  You- 
mans,  50  Barb.  316;  Treat  v.  Bates, 
27  Mich.  390.  Where,  in  the  ab- 
sence of  a  culvert,  a  railroad  em- 
bankment interfered  with  the  flow  of 
surface  water,  there  is  no  cause  of 
action  (Nichol  v.  Canada  Southern  R. 
Co.,  40  U.  C.  [Q.  B.]  583;  Abbott  v. 
Kansas  City,  &c.  R.  Co.,  83  Mo.  271  ; 
Jones  V.  St.  Louis,  &c.  R.  Co.,  84  Id. 
151 ;  Jones  v.  Wabash,  &c.  R.  Co.,  18 
Mo.  App.  251). 
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ference  with,  or  obstruction  of,  a  private  drain,  is  unlawful, 
and  subjects  the  wrong-doer  to  an  action  for  any  damages 
which  may  be  thereby  sustained.  Thus,  where  a  ditch 
drained  the  lands  of  two  proprietors  respectively,  and  the 
lower  owner,  by  building  a  dam,  set  the  water  back  upon 
the  upper  land,  destroying  the  crops  thereon,  he  was  held 
liable  in  damages.^  An  upper  owner  must  not  collect  his 
surface  water  into  a  body  and  cast  it  upon  the  land 
below  in  drains  or  ditches;*  nor  may  he  cast  it  into  a 
stream  so  as  to  cause  it  to  overflow  and  flood  lower  land;^ 


'  Shaw  V.  Etheridge,  7  Jones  Law, 
225.  See  Williams  v.  Gale,  3  Harr.  & 
J.  231  ;  McCormick  v.  Horan,  81  N. 
Y.  86.  Where  a  railroad  company,  by 
its  failure  to  keep  open  a  ditch  parallel 
to  an  embankment  forming  its  road- 
bed, accumulated  surface  water  and 
caused  it  to  overflow  the  land  of  an 
adjoining  proprietor,  it  was  held  that 
the  company  was  liable  in  damages 
(Louisville,  &c.  R.  Co.  v.  Hays,  11 
Lea,  382).  See  also  Little  Rock,  &c. 
R.  Co.  V.  Chapman,  39  Ark.  463; 
Union  Pac.  R.  Co.  v.  Dyche,  31  Kans. 
120;  Bourdier  v.  Morgan's,  &c.  R. 
Co.,  35  La.  Ann. 947;  Gulf,  &c.  R.  Co. 
V.  Donahoo,  59  Tex.  128.  Compare 
Cairo,  &c.  R.  Co.  v.  Stevens,  73  Ind. 
278;  O'Connor  v.  Fond  du  Lac, 
&c.  R.  Co.,  52  Wise.  526;  Weidekin 
V.  Snelson,  17  111.  App.  461.  As  to 
whether  a  lower  proprietor  is  bound 
to  receive  the  surface  water  which 
naturally  flows  from  the  land  above, 
see  Delahoussaye  v.  Judice,  13  La. 
Ann.  587 ;  Nininger  v.  Norwood,  72 
Ala.  277 ;  Ogburn  v.  Connor,  46  Cal. 
346;  Martin  v.  Riddle,  26  Penn.  St. 
415;  Gormley  v.  Sanford,  52  111. 
158  ;  Butler  v.  Peck,  16  Ohio  St.  334  ; 
Laumier  v.  Francis,  23  Mo.  181.  In 
New  York  it  is  held  that  a  lower  pro- 
prietor may,  in  the  improvement  of  his 
property,  make  erections  and  fill  up 


low  places,  though  by  so  doing  he 
prevents  the  surface  water  from  flow- 
ing thereon  from  the  land  above  him 
(Barkley  v.   Wilcox,  86   N.  Y.   140). 
See  also,  Goodale  v.  Tuttle,  29  N.  Y. 
459 ;  Murphy  z/.  Kelley,  68  Maine,  521  ; 
Swett  V.  Cutts,  50  N.  H.  439 ;  Parks 
V.  Newburyport,  10  Gray,  28 ;  Dickin- 
son V.  Worcester,  7  Allen,  19;  Cassidy 
V.    Old    Colony  R.    Co.,  141    Mass. 
174;  Bowlsby  V.  Speer,  2  Vroom,  351 ; 
Pettigrew  v.  Evansville,  25  Wise.  223 ; 
Hoyt  V.  Hudson,  27  Id.  656 ;  Lessard 
V.  Stram,  62  Id.  112;  Benthall  v.  Sei- 
fert,  77  Ind.  302.     In  Michigan  it  is 
held  that  a  rural  land-owner  has  no 
right  to  put  up  an  artificial  barrier 
which  will  flood  his  neighbor's  land, 
for  the  mere  purpose  of  reclaiming 
the  bed  of  a  pond  that  has  always 
been  on  his  premises  (Boyd  v.  Conk- 
lin,  54  Mich.  583J.    A  land-owner  has 
no  right,  by  digging  ditches  or  tiling 
drains,  to  empty  out  the  sag-holes  in- 
to a  ravine  upon  the  land  of  an  ad- 
jacent proprietor ;  and  equity  will  in- 
terfere by  injunction  to  restrain  him 
(Gregory  v.  Bush,  [Mich.]  31  N.  W. 
Rep.  90). 

2  Knight   V.   Brown,   25  W.  Va. 
808. 

3  Noonan   v.   Albany,    79   N.  Y. 
470. 
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nor  has  he  a  right,  to  the  injury  of  lower  owners,  to  turn 
into  a  natural  stream  the  water  of  another  stream,^  or  of 
an  artificial  collection  of  surface  water*  which  would  not 
naturally  flow  into  it. 

§  736.  Interference  with  water.— No  one  is  liable  for  the 
action  of  water  with  which  he  has  in  no  way  interfered. 
Whether  it  runs  in  a  stream,  or  settles  in  a  bog,  whether 
it  has  always  taken  the  same  course,  or  has  changed  it,  is 
of  no  importance,  so  long  as  the  owner  or  occupant  of  the 
land  has  not,  directly  or  indirectly,  altered  its  natural  flow.* 
On  the  other  hand,  one  who  wrongfully  removes  a  barrier 
to  the  flow  of  water  from  his  land  upon  his  neighbor's, 
cannot  escape  liability  for  the  consequences  by  any  degree 
of  subsequent  care.*      For,  in  taking  away  the  barriers 


1  Tillotson  V.  Smith,  32  N.  H.  90. 
In  Baltimore  1/.  Appold  (42  Md.  442), 
the  attempt  to  empty  into  a  small 
stream  10,000,000  gallons  of  water 
daily  was  held  to  be  inconsistent  with 
the  rights  of  the  lower  riparian  own- 
ers. 

*  A  railroad  company  was  held  li- 
able for  collecting  surface  water  by 
the  embankment  of  its  road,  and 
causing  it  to  flow  through  a  culvert 
upon  plaintiff's  land,  which  otherwise 
would  have  flowed  elsewhere  (Benson 
V.  Chicago,  &c.  R.  Co.,  78  Mo.  504; 
Hogenson  v.  St.  Paul,  &c.  R.  Co.,  31 
Minn.  224;  Gilbert  v.  Savannah,  &c. 
R.  Co.,  69  Geo.  396;  Gulf,  &c.  R. 
Co.  V.  Helsley,  62  Tex.  593).  See 
cases  cited  anU,  §  734.  In  Bray- 
ton  V.  Fall  River  (113  Mass.  218), 
defendant  was  held  liable  for  draining 
the  surface  water  of  seventy-five  acres 
into  a  creek,  and  by  the  sediment 
thereof  filling  up  plaintiff's  wharf, 
where  only  twenty  acres  naturally 
drained  into  the  creek. 

-^  See  Thomas  v.  Kenyon,  I  Daly, 
132,  per  Daly,  J. 


"  Defendant  vwongfully  removed  a 
natural  barrier  to  the  flow  of  water 
from  his  land  upon  plaintiff's  land. 
Held,  he  was  bound  to  make  another 
barrier  equally  adequate  for  the  pur- 
pose, and  liable,  in  default  thereof,  for 
all  the  damage  done  by  such  overflow 
(Firmstone  v.  Wheeley,  13  L.  J. 
[Exch.]  361 ;  2  Dowl.  &  L.  203).  De- 
fendants, the  owners  of  a  mine  ad- 
joining that  of.  plaintiff's,  removed 
water  from  one  portion  of  their  mine 
to  another,  knowing  that  the  water  in 
consequence  would  percolate  (as  it 
did)  into  plaintiff's  mine.  If  the  water 
had  not  been  removed  by  the  defend- 
ants, it  would  not  have  entered  the 
plaintiff's  mine.  Held  that,  as  the 
course  which  the  water  took  was 
owing  to  the  active  interference  of 
defendants,  they  were  responsible 
(Baird  v.  Williamson,  15  C.  B.  N.  S. 
376).  See  Bagnall  v.  Northwestern  R. 
Co.,  I  Hurlst.  &  C.  544 ;  affirming  7 
Hurlst.  &  N.  423.  Where  defendant, 
in  working  his  coal  mine,  removed  the 
"  ribs "  of  coal  which  supported  the 
roof,  so  that  water  from  the  surface 
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provided  by  nature,  he  becomes  absolutely  responsible  for 
the  action  of  the  water — as  much  so  as  if  it  were  a  living 
creature  which  he  had  ordered  to  do  what  it  does ;  and  his 
best  efforts  to  stay  the  progress  of  the  evil  will  not  in  the 
least  excuse  him  for  having  originally  set  it  in  motion, 
any  more  than  a  wound  inflicted  upon  the  person  of  an- 
other would  be  excused  by  the  best  exertions  of  the  guilty 
party  to  heal  it. 

§  IZl-  Obstruction  of  navigation.— Navigable  streams 
are  public  highways,  in  the  sense  that  every  person  has  a 
right  to  travel  upon  them.^  Any  interference  with,  or  ob- 
struction of,  a  navigable  stream,  which  is  calculated  to 
impede  travel  upon  it,  is  a  public  nuisance,  punishable  by 
public  prosecution.  Thus,  it  is  a  public  nuisance  to  build 
a  bridge  ^  or  a  dam  *  upon  a  navigable  stream,  without  leg- 
islative authority ;  and,  although  built  under  such  an  au- 
thority, it  will  still  be  a  nuisance,  if  it  is  not  built  so  as  to 
do  as  little  injury  as  possible  to  the  navigation.* 

flowed  into  his  mine,  and  from  thence  Hurlst.  &  N.  840 ;   Lansing  v.  Smith, 

into  plaintiff's  adjoining  mine ;  he  was  8   Cow.   146  ;     4   Wend.   9  ;    Ely  v. 

held  liable  to  plaintiff  for  the  damage  Rochester,  26  Barb.  133  ;  Varick  v, 

done,   although    no    negligence    was  Smith,  5  Paige,  137;  9  Id.  547  ;  White 

shown  (Homer  v.  Watson,  79  Penn.  v.  Yazoo,  27  Miss.  357 ;  see  Sprague 

St.  242).  V.  Worcester,    13   Gray,   193 ;    West 

1  See  ante,  §  333,  and  cases  cited.  River  Bridge  Co.  v.  Dix,  6  How.  U. 
The  navigable  capacity  of  a  river,  S.  545 ;  Wetmore  v.  Story,  22  Barb, 
rather  than  the  frequency  of  its  use  414.  A  telegraph  company  was  held 
for  navigation,  determines  its  charac-  liable  for  so  laying  its  cable  that  it  be- 
ter  as  a  highway  (Hickok  v.  Hine,  23  came  entangled  in  the  screw  of  a  pro- 
Ohio  St.  523).  peller  (Stephens,  &c.  Transp.  Co.  v. 

2  See  ante^  §  395,  and  cases  cited.  Western  U.  Tel.  Co.,  8  Benedict,  502). 

8  The  law  of  the  erection  of  a  dam  Floatable  streams  may  be  used  for  run- 
is,  that  it  shall  not  obstruct  or  impede  ning  logs,  with  reasonable  care  (Field  v. 
the  navigation  of  the  stream  (Hall  v.  Apple  River  Log  Driving  Co.,  67  Wise. 
Lacey,  3  Grant  [Penn.],  264.  569),  but  not  for  storing  them,  so  as  to 

'  Eastman    v.    Amoskeag    Mfg.  cause  a  protracted  obstruction  (Mc- 

Co.,  44  N.  H.  143 ;   Dugan  v.  Bridge  Pheters  v.  Moose  River  Log  Driving 

Company,  27  Penn.  St.  303 ;  Monon-  Co.,   78  Maine,  329).     Compare  The 

gahela  Bridge  Co.  v.  Kirk,  46  Id.  112  ;  Wm.  N.  Beach,  29  Fed.  Rep.  303. 
Manley  v.  St.  Helen's  Canal  Co.,  2 
Vol.  11—40 
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§  738.  Duty  to  remove  wrecks.  —  Some  nice  questions 
have  arisen  as  to  the  obligation  of  a  navigator  of  public 
waters,  whose  vessel  has  been  sunk,  to  remove  the  wreck 
altogether,  or  to  protect  it  so  as  to  prevent  accidents  to 
other  vessels.  It  is  well  settled  that  the  owner  of  a  vessel 
which  has  been  sunk  in  navigable  waters,  and  abandoned 
by  him,  is  under  no  obligation  to  remove  the  vessel,^  and 
is  not  liable  for  the  injuries  it  may  cause  other  navigators. 
If,  however,  instead  of  abandoning  the  wreck,  he  retains 
such  possession  and  control  of  it  as  it  is  susceptible  of,  he 
is  bound  to  exercise  an  ordinary  and  reasonable  degree  of 
diligence  and  dispatch  either  in  removing  it,  or  in  prevent- 
ing its  doing  injury  to  others.  He  is  as  much  bound  to 
use  care  in  the  control  of  his  vessel  while  it  is  under  water 
as  while  it  is  above  water.*  If  he  undertakes  to  remove 
the  wreck,  he  is  bound  only  to  use  reasonable  means  and 
expedition  to  accomplish  that  result ;  and  the  mere  fact 
that  the  means  employed  were  found  inadequate,  is  not  of 
itself  proof  of  negligence.^ 

*  Rex  V.  Watts,  2  Esp.  675.  it,  and  had  placed  no  signal  or  buoy 
2  Brown  v.  Mallett,  5  C.  B.  599;  upon  it  to  warn  passing  vessels.  Plaint- 
Hancock  V.  York,  &c.  R.  Co.,  10  C.  B.  iff's  vessel  ran  into  it  and  was  injured. 
348;  White  z/.  Crisp,  10  Exch.  312;  Held,  the  owner  was  liable  (Boston, 
Taylor  7/.  Atlantic  Ins.  Co.,  37  N.  Y.  &c.  Steamboat  Co.  v.  Munson,  117 
275  ;  affirming  9  Bosw.  369.  Mass.  34).  The  owner  of  a  wrecked 
'  Taylor  v.  Atlantic  Ins.  Co.,  9  ship  is  not  bound  to  break  it  up  to 
Bosw.  369;  affirmed,  37  N.  Y.  265.  prevent  its  doing  damage  where  it 
See  the  same  case  on  demurrer  to  lies,  where  such  breaking  up  would 
.complaint,  2  Bosw.  106.  And  see  sacrifice  a  valuable  cargo  (Romney 
Harmond  v.  Pearson,  i  Campb.  515.  Marsh  v.  Trinity  House,  L.  R.  5  Ex. 
The  owner  of  a  scow  sunk  in  nav-  204;  affirmed,  L.  R.  7  Ex.  247). 
jgable  water  was  engaged  in  raising 
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§  739.  General  rule  of  damages.— It  is  not  proposed  to 
state  here  all  the  general  law  of  damages.  The  most 
which  will  be  attempted  is  to  state  those  rules  which  have 
especial  application  to  claims  upon  negligence.  The  lia- 
bility of  a  defendant,  in  an  action  upon  negligence,  is 
broader  than  in  an  action  for  breach  of  contract  merely.^ 
He   is,  however,  responsible  only  for  such  damage  as  is 


1  Ehrgott  V.  New  York,  96  N.  Y.  264. 
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proximately  caused  by  his  fault;^  and  the  extent  of  this  has 
been  already  defined  in  Chapter  II,  on  Proximate  Cause," 


»  Ante,  §  26;  Ryan  v.  N.  Y.  Cen- 
tral R.  Co.,  35  N.  Y.  210;  Dubuque 
Wood,  &c.  Asso.  V.  Dubuque,  30  Iowa, 
176.  "In  cases  in  which  there  is 
neither  fraud,  malice,  or  oppression, 
the  law  will  not  generally,  in  making 
compensation  to  the  injured  party, 
take  into  consideration  remote  or  con- 
sequential damages.  The  measure  of 
damages  is  the  direct  pecuniary  loss 
sustained  by  the  party"  (per  Allen,  J., 
Walrath  v.  Redfield,  11  Barb.  368). 
"  In  cases  of  torts,  it  is  necessary  to 
show  that  the  particular  damage  in  re- 
spect of  which  plaintiff  proceeds,  must 
be  the  legal  and  natural  consequence 
of  the  wrongful  acts  imputed  to  the 
defendant "  (per  Spencer,  C.  J.,  Butler 
V.  Kent,  19  Johns.  223).  Where, 
through  the  negligence  of  officers  of  a 
bank,  some  of  its  unsigned  bills  were 
stolen,  and  afterward  the  president's 
signature  was  forged  upon  them,  it 
-was  held  that  the  bank  was  not  re- 
sponsible (Salem  Bank  v.  Gloucester 
Bank,  17  Mass.  1,  32).  Parker,  C.  J., 
said:  "  Whatever  might  be  the  opin- 
ion of  the  court  in  the  case  of  a  direct 
damage  happening  to  any  one  in  con- 
sequence of  the  negligence  or  mis- 
managepiient  of  the  officers  of  a  bank, 
we  are  clear  that  for  the  indirect  and 
remote  consequence  of  the  negligence 
in  this  case  the  corporation  is  not 
answerable''  (lb.).  Where  a  corpora- 
tipn  is  authorized  to  build  a  dam 
across  a  stream,  it  will  be  liable  for 
damages  caused  by  an  overflow  of  the 
banks  by  reason  of  the  dam.  They 
.  are  not  such  remote  and  consequential 
damages  as  are  not  recoverable  (Ten 
Eyck  V.  Delaware,  &c.  Canal,  1 8  N.  J. 
Law,  200).  The  loss  of  profits  on  a  line 
of  stages,  the  running  of  which  was 
prevented  by  the  city's  neglect  to  repair 


the  streets,  is  not  recoverable  from 
the  city  (Farrelly  v.  Cincinnati,  2  Dis- 
ney, 516).  s.  P.,  Brooks  V.  Boston,  19 
Pick.  174.  Where  a  mistake  was 
made  in  a  telegram,  directing  payment 
of  $5,000,  instead  of  $500,  to  an  agent, 
who  absconded  with  the  money,  it 
was  held  that,  as  the  embezzlement 
and  not  the.  mistake  was  the  proxi- 
mate cause  of  the  loss,  the  company 
was  not  liable  therefore  (Lowery  v. 
Western  U.  Tel.  Co.,  60  N.  Y.  198). 
Where  the  loss  caused  by  the  non-de- 
livery of  a  telegram  was  by  failure  to 
take  steps  to  recover  of  one  insolvent, 
or  on  the  verge  of  insolvency,  it  was 
held  that  the  possibility  of  recovering 
the  money,  had  the  dispatch  been  re- 
ceived in  time,  was  a  contingency  too 
remote  to  sustain  a  recovery  (First 
Nat.  Bank  of  Bamesville  v.  Western 
U.  Tel.  Co.,  30  Ohio  St.  555). 

*  Plaintiff  alleged  the  loss,  by  a 
flood,  of  certain  staves,  owing  to  neg- 
ligence of  the  defendant  in  not  de- 
livering a  telegram  announcing  arrival 
of  a  barge  upon  which  the  staves 
were  to  have  been  shipped.  Held, 
that  plaintiff  should  recover  damages 
for  loss  of  the  ordinary  use  of  the 
barge,  but  not  for  loss  of  the  staves, 
which  might  have  been  saved  by  the 
use  of  the  barge,  as  it  did  not  appear 
that  the  negligence  of  the  defendant 
was  the  natural  and  proximate  cause 
of  such  loss  (Bodkin  v.  Western  U. 
Tel.  Co.,  31  Fed.  Rep.  134).  In  West- 
em  U.  Tel.  Co.  V.  Brown  (62  Tex.  536), 
a  verdict  for  substantial  damages  for 
the  delay  of  a  message,  which  resulted 
in  plaintiff's  being  compelled  to  sus- 
pend business  with  great  apprehension, 
etc.,  was  set  aside  because  there  was 
no  proof  of  actual  pecuniary  loss  to 
the  amount  recovered. 
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as  being  such  as  a  prudent  and  experienced  man,  fully 
acquainted  with  all  the  circumstances  which  in  fact  ex. 
isted,  whether  they  could  have  been  ascertained  by  reason- 
able diligence  or  not,  would,  at  the  time  of  the  negligent 
act,  have  thought  reasonably  possible  to  follow,  if  they 
had  been  suggested  to  his  mind.  Special  damage  cannot 
be  recovered  unless  pleaded,  as  in  other  cases.*  The  fact 
that  one,  who  sues  on  a  good  cause  of  action  for  negli- 
gence, has  a  remedy  also  against  a  third  person,  does  not 
affect  his  right  of  action.^ 

§  740.  Uncertainty;  how  resolved.— While  the  burden 
of  proof  of  damages  rests,  in  a  general  sense,  upon  the 
plaintiff",  yet  if,  through  no  fault  of  his,  the  precise  damage 
sustained  cannot  be  accurately  determined,  the  wrong-doer 
must  bear  the  burden  of  that  difficulty.^  In  such  case, 
therefore,  doubts  are  to  be  resolved  in  favor  of  the  injured 
party,*  leaving  him,  in  case  he  is  compelled  to  pay  in  part 
for  the  fault  of  some  one  else,  to  such  remedy  as  he  may 
have  against  others.'  The  jury  are  not,  however,  to  be 
left  to  assess  damages  by  guess-work,  but  must  be  in- 
structed by  the  court  as  to  the  principles  which  should 
guide  their  action,  so  far  as  that  is  possible.* 

^  Gilligan  v.  Harlem  R.  Co.,  i  E.  the  expenditures  thereby  incurred,  and 

D.  Smith,  453;  Solms  7/.  Lias,  16  Abb.  those  for  which  defendant  was  not 

Pr.  311;  Butler  v.  Kent,  19  Johns.  223;  liable,  does  not  limit  the  recovery  to 

Laing  v.   Colder,   8  Penn.   St.   479;  nominal  damages  (Mark  v.  Hudson 

Baldwin  v.  Western  R.  Co.,  4  Gray,  River  Bridge  Co.,  103  N.  Y.  28). 
333 ;  Patten  v.  Libbey,  32  Maine,  378.  °  Ehrgott  v.  New  York,  96  N.  Y. 

2  Strause  v.  Western  U.  Tel.  Co.,  264,  283 ;  Ring  v.  Cohoes,  77  Id.  83. 
8  Bissell,  104.     See  Ehrgott  v.  New  »  Erie  Iron  Works  v.  Barber,  102 

York,  96  N.  Y.  264.  Penn.  St.  1 56.    Gordon,  J.,  said :  "  We 

s  Where  a  wrong  has  been  com-  also  think  that  complaint  is  justly 
mitted,  the  wrong-doer  must  suffer  made  of  the  court  below  in  that  it 
from  the  impossibility  of  accurately  gave  to  the  jury  no  rule  for  the  as- 
ascertaining  the  amount  of  damage  sessment  of  damages,  but  left  the  de- 
(Leeds  v.  Amherst,  20  Beav.  239).  termination  of  this  matter  to  the  mere 

*  Where  the  evidence  shows  sub-  caprice  of  that  body."    And  see  In- 

stantial  damages  caused,  by  the  de-  dianapolis,  &c.  R.  Co.  v.  Bimey,.  71 

fendant's    negligence,    the  failure  to  111.  391. 
distinguish  as  to  all  the  items  between 
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§  741.  Damages  which  might  be  avoided.— The  plaintiff 
cannot  recover  compensation  for  any  damage  which  he 
might  have  avoided  by  the  use  of  ordinary  care  and  dili- 
gence, after  first  becoming  aware  of  the  injury  of  which  he 
complains.^  Thus,  where  cattle  designed  for  food  are  in- 
jured by  the  defendant's  negligence,  yet  remain  fit  for 
slaughter,  the  plaintiff  is  not  at  liberty  to  abandon  them, 
and  recover  their  full  value.  He  must  dispose  of  them  to 
the  best  advantage,  and  can  only  recover  the  loss  which 
he  would  sustain  by  doing  so.  So,  if  a  railroad  train  fails 
to  stop  and  take  on  a  passenger,  he  cannot  charge  the 


1  Baldwin  v.  United  States  Tel. 
Co.,  45  N.  Y.  744;  Milton  v.  Hudson 
River  Steamboat  Co.,  37  Id.  210; 
Hamilton  v,  McPherson,  28  Id.  72; 
Miller  v.  Mariners'  Church,  7  Greenl. 
5 1 ;  Jenks  v.  Wilbraham,  1 1  Gray, 
143;  State  V.  Powell,  44  Mo.  436; 
Toledo,  &c.  R.  Co.  v.  Pindar,  53  111. 
447 ;  see  Worth  v.  Edmonds,  52  Barb. 
40 ;  Douglass  v.  Stephens,  18  Mo.  362 ; 
Illinois,  &c.  R.  Co.  v.  Finnigan,  21 
111.  646;  Toledo,  &c.  R.  Co.  v.  Parker, 
49  111.  385.  See  Sherman  v.  Fall 
River  Iron  Works  Co.  (2  Allen,  524), 
where  it  was  held  that  plaintiff  could 
not  recover  for  damage  to  his  horses, 
caused  by  their  drinking  water  fouled 
by  the  defendant,  after  plaintiff  be- 
came aware  of  the  state  of  the  water. 
See  also  Wright  v.  Illinois,  &c.  Tel. 
Co.,  20  Iowa,  195.  Chase  v.  N.  Y. 
Central  R.  Co.  (24  Barb.  273),  which 
is  somewhat  adverse,  is  of  no  author- 
ity upon  this  point.  Where  the  de- 
fendants were  guilty  of  negligence 
whereby  the  plaintiff  was  injured,  the 
plaintiff,  by  his  own  negligence  in  not 
observing  his  surgeon's  instructions, 
aggravated  the  injury.  On  the  trial, 
the  judge  refused  to  charge  that 
plaintiff  could  not  recover  for  any 
thing  after  or  following  his  own  im- 
prudence,  but   did   charge  that  de- 


fendants were  responsible  for  all  the 
injuries  resulting  from  their  negli- 
gence. Held,  that  the  charge  was 
correct  (Lawrence  v.  Housatonic  R. 
Co.,  29  Conn.  390).  See  also  Oilman 
V.  Haley,  7  111.  App.  349 ;  Louisville,  &c. 
R.  Co.  V.  Falvey,  104  Ind.  409.  The 
plaintiff  is  certainly  not  debarred  from 
recovering  from  the  party  by  whose 
fault  he  was  wounded  all  the  damage 
which  ensues,  though  part  of  it  is 
caused  by  a  surgeon's  unskillfulness, 
if  the  surgeon  bore  a  good  reputation 
for  skill  (Stover  v.  Bluehill,  5 1  Maine, 
439;  Tuttle  V.  Farmington,  58  N.  H. 
13).  Where  plaintiff's  house  was 
rendered  insecure  by  an  overflow 
caused  by  defendant,  he  could  not 
contribute  to  his  own  loss  by  placing 
goods  in  it  and  hold  defendant  liable 
for  their  destruction  (Galveston,  &c. 
R.  Co.  V.  Ware,  67  Tex.  635).  So 
where  defendant  failed  to  furnish 
steam-power,  as  agreed,  it  was  held 
that  plaintiff  could  not  recover  dam- 
ages for  the  destruction  of  material 
caused  by  the  unevenness  of  the 
power,  because  plaintiff  was  in  fault 
in  attempting  to  use  the  power,  and 
thus  putting  at  hazard  his  material 
(Manhattan  Stamping  Works  v.  Koehr 
ler,  45  Hun,  150). 
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company  with  the  fatigue  and  illness  caused  by  his  walking 
to  his  destination,  if  he  could  ride  at  another  time  or  in 
another  way.^  So  where  one  who  sends  a  telegram  learns 
that  a  mistake  has  been  made  in  or  about  it,  he  must  try  to 
remedy  the  error.^  But  the  plaintiff  is  not  required  to  use 
more  than  ordinary  care  for  this  purpose.*  This  rule  is,  in 
general,  only  applicable  to  cases  in  which  the  injury  caused 
by  the  plaintiff's  fault  is  distinctly  separable  from  that 
caused  by  the  defendant's  negligence;*  but  if,  by  the 
plaintiflf's  fault,  the  extent  to  which  his  own  negligence 
contributed  to  his  damage  cannot  be  distinguished,  the 
case  falls  under  the  general  rule  of  contributory  negligence, 
and  he  can  recover  nothing."  Whether  the  damages  have 
been  increased  by  such  subsequent  negligence  is  generally 
a  question  for  the  jury.* 

§  742.  Disease  resulting  from  injury.— There  are  many 
cases  in  the  books  turning  upon  the  connection  between 
an  injury  suffered  by  defendant's  negligence  and  some 
subsequently  developed  infirmity  or  disease,  the  inquiry 
being  whether  the  latter  is  the  proximate,  natural  result 
of  the  original  injury.  There  is  substantial  uniformity 
of  doctrine  that  every  such  subsequently  developed  disease, 

*  Indianapolis,  &c.  R.  Co.  v.  Bir-  damage  by  making  the  grass  into  hay 

nev,  71  111.  391.  (Raridan  v.  Central  Iowa  R.  Co.,  69 

'  «  Baldwin  v.  U.  S.  Tel.  Co.,  45  N.  Iowa,  527). 

Y.  744.    Plaintiff  sent  an  order  for  '  *  Whitt.  Smith  Negl.  395 ;  Gould 

J, 000  shares;  and,  after  knowing  that  v.   McKenna,  86,  Penn.  St.  297;   27 

it  had  been  delivered  as  an  order  for  Am.  Rep.  705 ;  Stebbins  v.  Central, 

100  shares, he  did  not  renew  the  order.  &c.   R.  Co.,  54  Verm.  464;  41  Am. 

Held  that,  for  an  advance  in  price,  Rep.  855;  Hibbard  w.  Thompson,  109 

so  far  as  it  occurred  after  he  could  Mass.  286;  Fay  v.  Parker,  53  N.  H. 

have  remedied  the  mistake,  he  could  342;  Matthews  v.  Warner,  29  Gratt. 

not  recover  (Marr  v.  Western  U.  Tel.  570;  Wright  v.  111.  &c.  Tel.  Co.,  20 

Co.,  85  Tenn.  529).  Iowa,  195. 

»  The  owner  of  a  pasture  was  de-  '  Potter  v.  Warner,  91  Penn.  St. 

prived  of  the  use  of  it  by  the  failure  of  362 ;  Hibbard  »,  Thompson,  109  Mass. 

a  railroad  company  to  construct  cattle  286. 

guards.     Held,  he  was  not  defeated  °  Bardwell  v.  Jamaica,  15  Verm, 

by  the  fact  that  he  had  not  avoided  438. 
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which  would  naturally  ensue  from  the  injury,  and  which 
cannot  be  shown  to  have  resulted  from  a  sufficient  inde- 
pendent cause,  must  be  imputed  to  the  author  of  the 
original  injury.^  Though  the  plaintiff  be  afflicted  with  a 
disease  or  a  weakness  which  has  a  tendency  to  aggravate 
the  injury,  defendant's  negligence  will  still  be  held  to  be 
the  proximate  cause ;  ^  and  the  defense  that  the  suflFerer 
died  from  an  independent  disease  is  not  made  out,  unless 
it  is  clearly  shown  that  death  must  have  ensued,  indepen- 
dent of  the  injury.*  Aggravation  of  an  existing  disease 
may  be  allowed  for  in  the  damages  awarded,*  Although 
the  physician  who  attended  the  injured  person  may  have 
omitted  to  apply  the  remedy  most  approved  in  similar 
cases,  and  by  reason  thereof  the  damage  was  greater  than 


1  Jucker  v.  Chicago,  &c.  R.  Co., 
52  Wis.  1 50  [shock  of  blow  from  loco- 
motive, followed  by  death  by  pneu- 
monia] ;  Delie  v.  Chicago,  &c.  R.  Co., 
51  Wis.  400  [hernia,  following  nine 
months  after  scalding  by  steam  escap- 
ing from  locomotive];  Baltimore,  &c.  R. 
Co.  V.  Kemp,  6l  Md.  74  [cancer,  the 
result  of  a  blow  on  the  breast  of 
female  passenger  three  weeks  pre- 
viously] ;  Terre  Haute,  &c.  R.  Co.  v. 
Buck,  96  Ind.  346  [death  by  malarial 
fever,  following  upon  fall  into  a  creek 
in  night-time];  Denver,  &c.  R.  Co. 
V.  Harris,  122  U.  S.  597  [impotence 
from  wound  in  the  groin] ;  Ehrgott  v. 
New  York,  96  N.  Y.  264  [disease  of 
spine,  resulting  from  strain  and  shock 
by  being  thrown  from  carriage  by 
defect  in  street,  and  by  subsequent 
exposure] ;  Lake  Shore,  &c.  R.  Co.  v. 
Rosenzweig,  113  Penn.  St.  519  [spinal 
disease  from  blow  on  the  back]; 
Houston,  &c.  R.  Co.  v.  Leslie,  57 
Tex.  83  [erysipelas]. 

^  Chicago,  &c.  R.  Co.  v.  Huner- 
berg,  16  111.  App.  387  [miscarriage, 
the  result  of  shock,  though  not  of  any 


direct  physical  injury] ;  Oliver  v.  La 
Valle,  36  Wise.  592  [miscarriage,  the 
result  ol  fright  and  exertions;  team 
breaking  through  bridge] ;  Shartle  v. 
Minneapolis,  17  Minn.  308  [the  game] ; 
Brown  v.  Chicago,  &c.  R.  Co.,  54 
Wise.  342  [miscarriage,  brought  on  by 
getting  off  at  wrong  station,  by  direc- 
tion of  defendant's  servants,  and 
walking  to  place  of  safety].  By  rea- 
son of  the  non-repair  of  a  street  an 
injury  was  sustained  by  a  person  who 
at  the  time  was  afflicted  with  a  scrofu- 
lous disease.  The  damages  suffered 
were  greatly  in  excess  of  those  which 
he  would  have  suffered  had  the  per- 
son not  been  so  afflicted.  Neverthe- 
less, the  damages  were  held  to  be  the 
natural  results  of  the  negligence  of 
the  city.  It  is  the  duty  of  a  munici- 
pal corporation  to  keep  its  streets  in 
repair  for  the  sick  and  infirm  as  much 
as  for  the  well  (Stewart  v.  Ripon,  38 
Wise.  584). 

^  Beauchamp  v.  Saginaw  Mining 
Co.,  50  Mich.  163. 

*  Louisville,  &c.  R.  Co.  v.  Jones, 
108  Ind.  551. 
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it  otherwise  would  have  been,  yet  the  party  causing  the 
original  injury  is  liable  for  the  actual  damage,  because  his 
negligence  was  its  proximate  cause.^  But  where  the  injury 
caused  disease  of  the  brain,  and  this,  after  a  long  interval, 
produced  insanity,  under  the  influence  of  which  the  injured 
person  committed  suicide,  this  result  was  held  too  remote 
to  afford  a  cause  of  action.^  Many  cases  might  be  cited 
on  the  allowance  of  damages  for  disease  or  annoyance 
caused  by  a  nuisance.* 

§  743.  Future  damage.— The  plaintiff  may  recover,  not 
only  the  amount  of  damage  which  he  suffered  prior  to  the 
commencement  of  the  action,  but  also  all  the  damage, 
proceeding  continuously  from  the  injury  complained  of, 
which  he  has  suffered  up  to  the  verdict,*  and  which  it  is 
reasonably  certain  that  he  will  suffer  in  the  future,^  There 


1  Loeser  v.  Humphrey,  41  Ohio 
St.  378;  Pullman  Palace  Car  Co.  v. 
Bluhm,  109  111.  20  [broken  bone  badly 
set  by  carefully  selected  surgeon ; 
defendant  liable  for  unfavorable  re- 
sult] ;  Sauter  v.  N.  Y.  Central,  &c.  R. 
Co..  66  N.  Y.  50  [unsuccessful  medi- 
cal operation  by  a  competent  surgeon 
made  necessary  by  original  injury]. 
To  the  same  effect  are  Collins  v. 
Council  Bluffs,  32  Iowa,  324;  Rice  v. 
Des  Moines,  40  Id.  638 ;  Stover  v. 
Bluehill,  51  Maine,  442;  Eastman  v. 
Sanborn,  3  Allen,  594.  Such  a  case 
differs  from  one  of  malpractice  where 
the  negligence  of  physician  and  pa- 
tient concur  (Brown  v.  Marshall,  47 
Mich.  576). 

'  Scheffer  v.  Washington,  &c.  R. 
Co.,  105  U.  S.  249.  And  in  Phillips  v. 
Dickerson  (85  III.  11),  it  was  held  that 
one  who  went  to  the  house  of  a  neigh- 
bor, and  quarreled  with  him,  using  vio- 
lent, threatening  and  abusive  language, 
in  consequence  of  which  the  neighbor's 
wife,  abed  in  the  house,  became  so 
frightened  that  she  gave  premature 


birth  to  a  child,  was  not  liable  for  this 
catastrophe,  it  not  being  a  natural 
and  probable  consequence  of  his  vio- 
lent conduct. 

'  See  Baltimore,  &c.  R.  Co.  v.  Fifth 
Bap.  Church,  108  U.  S.  317;  Brown 
V.  Chicago,  &c.  R.  Co.,  80  Mo.  457; 
Kemper  v.  Louisville,  14  Bush,  87. 

*  Unless  the  injury  complained  of 
is  of  such  a  nature  that  actions  can 
continually  be  brought  from  time  to 
time,  the  jury  may  assess  all  the  dam- 
ages plaintiff  has  sustained  up  to  the 
time  of  the  trial.  They  are  not  con- 
fined to  the  damages  sustained  pre- 
vious to  the  date  of  the  writ  (Dailey  v. 
Dismal  Swamp  Canal  Co.,  2  Ired.  N. 
C.  Law,  222). 

'  A  jury  may  take  into  considera- 
tion any  permanent  damage  which  the 
evidence  shows  is  the  natural  conse- 
quence of  the  injury  (Frink  v.  Schro- 
j'er,  18  111.  416;  Peoria  Bridge  Asso. 
V.  Loomis,  20  Id.  235).  A  passenger 
on  defendants'  cars,  sustained  injuries, 
having  her  ankle  and  leg  bruised  and 
injured,  and  a  running  sore  created 
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must,  however,  be  a  reasonable  certainty  as  to  such  future 
damage.  A  mere  probability  of  its  occurrence  is  not 
enough.^  As,  in  the  case  of  a  continuing  trespass,  the  in- 
jury is  continually  recurring,  new  actions  for  the  new  in- 
juries may  constantly  be  brought;^  and  damages  are  to  be 
estimated  only  to  the  time  of  bringing  suit.® 


which  was  not  cured  at  the  time  of  the 
trial,  nearly  two  years  after  the  acci- 
dent. Held,  the  damages  recoverable 
by  her  were  not  limited  to  the  bodily 
pain  incurred  before  the  trial,  but 
extended  to  such  future  suffering,  as, 
from  the  evidence,  it  was  reasonably 
certain  must  necessarily  result  from  the 
injuries  incurred  (Curtis  v.  Roches- 
ter, &c.  R.  Co.,  18  N.  Y.  534;  affirm- 
ing 20  Barb.  282 ;  Spicer  v.  Chicago, 
&c.  R.  Co.,  29  Wise.  580).  And 
so  held,  in  an  action  against  a  town 
for  defects  in  a  highway  (Weisenberg 
V.  Appleton,  26  Wise.  56).  In  a  suit 
by  the  husband  for  an  injury  to  the 
wife,  the  actual  expenses  incurred  by 
the  husband,  after  the  commence- 
ment of  the  suit,  may  be  given  in  evi- 
dence to  show  the  amount  of  his  dam- 
age ;  and  if  the  condition  of  the  wife  is 
such  at  the  time  of  the  trial  as  to  dis- 
able her  for  the  future,  and  require 
further  expenses  for  medical  and  surgi- 
cal treatment,  the  jury  may  give  dam- 
ages for  prospective  expenses  and  loss 
of  service  (Hopkins  v.  Atlantic,  &c.  R. 
Co.,  36  N.H.  9).  In  awarding  damages 
to  a  married  woman,  in  an  action  by 
husband  and  wife,  the  jury  may  consid- 
er the  length  of  time  she  will  be  ill  in 
consequence  of  her  injury  (Hunt  v. 
Hoyt,  20  111.  544).  A  charge  that  the 
jury  should  allow  for  the  pecuniary 
loss  plaintiff  "is  likely  to  sustain  dur- 
ing the  remainder  of  his  life,  from  his 
disabled  condition,"  Held  correct 
(Scott  Township  v.  Montgomery,  95 
Penn.   St.    444).         Damages    were 


awarded  for  reasonably  certain  future 
pain  from  an  amputated  hand  injured 
in  coupling  cars  (Atlanta,  &c.  R.  Co. 
V,  Johnson,  66  Geo.  259) ;  and  for  cost 
of  future  treatment  and  nursing  where 
permanent  injury  had  been  received 
by  falling  through  a  bridge  (South, 
&c.  Ala.  R.  Co.  V.  McLendon,  63  Ala. 
266).  See  also  Elkhart  v.  Ritter,  66 
Ind.  136. 

1  The  language  of  the  text  was 
employed  in  Strohm  v.  N.  Y.,  Lake 
Erie,  &c.  R.  Co.  (96  N.  Y.  305); 
and  judgment  for  plaintiff  was  re- 
versed because  the  evidence  as  to 
future  damage  was  too  speculative. 
The  physician  testified  that  "  a  patient 
sustaining  such  injuries  and  present- 
ing such  premonitory  signs,  may 
develop  traumatic  insanity,  or  menin- 
gitis, or  progressive  dementia,  or 
epilepsy,  with  its  results."  Rapallo, 
J.,  said  that  the  "  door  was  opened  for 
the  jury  in  estimating  the  damages  to 
include  compensation  for  the  mere 
hazard  to  which  the  plaintiff  was 
claimed  to  be  exposed  of  being  afflicted 
with  the  terrible  disorders  or  some  of 
them,  enumerated  in  the  answer." 
The  following  cases  are  directly  in 
point:  Mosher  v.  Russell,  44  Hun,  12; 
Curtis  V.  Rochester,  &c.  R.  Co.,  18 
N.  Y.  534,  542 ;  Clark  v.  Nevada 
Land,  &c.  Co.,  6  Nev.  203. 

^  Warner  v.  Bacon,  8  Gray,  397,; 
Beach  v.  Crain,  2  N.  Y.  86. 

'  Phelps  V.  New  Haven,  &c.  R. 
Co.,  43  Conn.  453;  Savannah,  &c. 
Canal  Co.  v.  Bourquin,  51   Geo.  378. 
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§  744.  Loss  of  profits.— The  current  of  the  earlier  deci- 
sions upon  the  subject  appears  to  be  opposed  to  any  allow- 
ance for  the  plaintiff 's  loss  of  profits,  though  plainly  re- 
sulting from  the  defendant's  negligence.  Thus,  in  cases  of 
collision  between  vessels,  the  courts  of  admiralty  and  of 
common  law  have  refused  to  allow  for  profits  which  the 
injured  vessel  might  probably  have  made  upon  a  new 
voyage  from  her  port  of  destination/  or  even  by  com- 
pleting the  voyage  which  was  broken  up.^  And  where 
a  steamboat  was  delayed  by  obstructions  negligently  placed 
in  the  river,  it  has  been  held  in  Massachusetts  that  the 
owner  of  the  boat  could  not  recover  for  profits  which  he 
could  have  made  meantime.  Similar  decisions  have  been 
made  in  respect  to  the  wrongful  attachment  of  vessels.*  But 
later  decisions  expressly  allow  the  recovery  of  profits,  where 
they  Would  to  a  reasonable  certainty  have  been  earned,  had 
not  the  injury  occurred.^  In  Great  Britain,  New  York, 
and  Connecticut,  the  allowance  of  profits  is  a  settled  rule ;  * 

*  Smith  V.  Condry,  i  How.  U.  S.  which  the  whole  question  is  discussed. 
28.  The  same  ruling  was  made  in  In  St.  John  7/.  New  York  (6  Duer,  315), 
cases  of  illegal  prize  captures  and  de-  plaintiff  kept  a  refectory  opposite  to  a 
tentions,  where  the  action  was  brought  market.  In  repairing  this  market,  ob- 
against  persons  who  were  not  willful  structions  were  placed  in  the  street 
wrong-doers  (The  Schooner  Lively,  i  by  defendants,  by  which  he  sustained 
Gall.  314;  The  Anna  Maria,  2  Wheat.  injury.  Held,  that  plaintiff,  on  show- 
327;  The  Amiable  Nancy,  3  Id.  546).  ing  his  title  to  recover  at  all,  was  en- 

*  Hunt  V.  Hoboken  Land,  &c.  Co.,  titled  to  recover  the  loss  sustained  by 
3  E.  D.  Smith,  144.  him  in  his  business  during  the  con- 

'  Benson  v.  Maiden,  &c.  Gas  Co.,  tinuance    of    the    obstructions,    and 

6  Allen,  149.  .  caused  by  them,  by  proving  the  actual 

*  See  Boyd  v.  Brown,  17  Pick.  453 ;  diminution  of  his  receipts,  and  increase 
Callaway  Mining,  &c.  Co.  v.  Clark,  32  of  his  expenses  during  that  time.  "  In 
Mo.  305.  actions  against  a  tort-feasor,  the  loss 

s  Heard  ?/.  Holman,  19C.  B.  N.S.  of  profits  may  betaken  into  view  in 

I ;  The   Narragansett,    Olcott,    388 ;  estimating  the    damages,    though  in 

Williamson  v.  Barrett,  13  How.  U.  S.  actions  for  a  breach  of  contract  the 

106;   The  Rhode  Island,  2  Blatchf.  general  rule  is  otherwise.    This  does 

113;  Vantine  w.  The  Lake,  2  Wallace,  not    necessarily    embrace  a   right  to 

Jr.  52.  recover  purely  contingent  or  specula- 

«  See  Griffin  v.  Colver,  16  N.  Y.  tive  profits,  but  will  warrant  the  re- 

489,   a  case  arising  on  contract,  in  covery  for  such  losses  as  are  proved 
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but  not  in  Pennsylvania/  where  legal  interest  is  regarded 
as  the  most  convenient  measure  of  damages  for  loss  of 
profits.^ 

§  745.  Speculative  profits '  not  allowed.—  Speculative 
and  merely  possible  profits  are  never  allowed.  The 
source  of  profit  must  be  ascertained,  and  its  extent   de- 


to  be  the  direct  consequence  of  the 
wrong  which  is  to  be  redressed."  Per 
Woodruff,  J.  (Walter  v.  Post,  6  Duer, 
363,  373).  Where,  through  negligence 
of  defendants  in  grading  certain  streets, 
plaintiff's  land  was  overflowed,  and  he 
was  obliged  to  repair  his  mill,  and  to 
suspend  work  on  it  for  fourteen  days, 
held,  that  plaintiff  was  entitled  to  a 
compensation  for  the  loss  of  profits 
during  the  suspension :  it  being  proved 
that  the  suspension  was  the  necessary 
consequence  of  the  injuries  sustained, 
and  also  that  the  profits  would  certainly 
have  been  realized  (Lacour  v.  New 
York,  3  Duer,  406).  See  Stapenhorst  v. 
Amer.  Mfg.  Co.,  15  Abb.  N.  S.  355. 
Where  the  plaintiff's  toll-bridge  was 
carried  away  by  the  defendant's  fault, 
it  was  held  that  the  rule  for  assessing 
damages  was  the  value  of  the  super- 
structure, or  so  much  of  it  as  was  car- 
ried away  and  lost,  and  the  loss  of  tolls 
during  the  time  that  was  reasonably 
necessary  to  repair  or  rebuild  (Sewall's 
Falls  Bridge  v.  Fisk,  3  Foster,  171). 
The  plaintiff  came  to  the  depot  of  the 
defendant  for  the  purpose  of  taking 
away  a  load  of  goods,  and  was  directed 
by  an  officer  of  defendant  where  to 
back  his  wagon  and  receive  the  load. 
While  loading  the  wagon,  he  was  run 
into  by  a  train  of  the  defendants,  and 
his  wagon  was  badly  damaged.  Held, 
that  the  rule  of  damages  was  the  dam- 
age to  the  wagon,  the  loss  of  the  trip 
in  which  the  plaintiff  was  engaged,  and 
the  loss  of  the  use  of  the  wagon,  until, 
by  due  diligence,  the  plaintiff  could  get 


it  repaired  (Shelbyville,  &c.  R.  Co.  v. 
Lewark,  4  Ind.  471).  In  an  action  for 
an  injury  to  plaintiff's  steamboat,  the 
court  charged  the  jury,  that,  if  plaint- 
iff was  entitled  to  recover  at  all,  he 
was  entitled  to  recover  a  reasonable 
sum  for  the  damage  which  the  boat  had 
sustained  by  the  conduct  complained 
of,  and  a  reasonable  sum  for  her  de- 
tention while  she  was  undergoing  re- 
pairs. Held  correct  (New  Haven 
Steamboat  Co.  v.  Vanderbilt,  16  Conn. 
420).  Where  the  machinery  of  a  fac- 
tory could  not  be  used  because  of  a 
defective  engine  furnished  by  defend- 
ant, held  that  the  damages  were  not 
the  difference  between  what  might 
have  been  earned  by  the  factory  with 
the  engine  in  operation,  and  without 
it  during  the  time  lost ;  but  were  lim- 
ited to  the  ordinary  rent  or  hire  during 
that  time,  which  could  have  been  ob- 
tained for  the  use  of  the  machinery 
whose  operation  was  suspended  for 
want  of  the  engine  (Cassidy  v.  Le 
Fevre,  45  N.Y.  562).  Sec  also,  Myers 
V.  Burns,  35  Id.  269. 

*  Where  a  water-main  froze,  which 
plaintiff  had  paid  the  city  for  making 
in  front  of  his  houses,  and  had  paid 
water  rents  for,  and  consequently  the 
connections  burst,  and  his  tenants 
refused  to  pay  rent  and  moved  out ; 
held,  that  he  could  recover  back  the 
water  rents,  but  could  not  recover  for 
loss  of  house  rents  (Smith  v.  Phila- 
delphia, 81  Penn.  St.  38). 

»  Erie  City  Iron  Works  v.  Barber, 
102  Penn.  St.  1 56. 
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fined ;  and  its  realization  must  appear  to  have  been  rea- 
sonably certain.^  Nothing  can  be  allowed  for  the  loss  of 
profits  in  an  illegal  business,  such,  for  example,  as  a 
traffic  carried  on  without  the  license  required  by  a  stat- 
ute,^ Profits  can  only  be  allowed  for  a  period  of  delay 
which  the  plaintiff  could  not  avoid.  Where  the  negli- 
gence of  the  defendant  causes  the  total  destruction  of  an 
article  of  property,  the  plaintiff  can  only  recover  such 
profits  as  were  then  being  actually  earned  from  it,  and 
could  not  be  earned  by  replacing  the  property  with  the 
utmost  promptness ;  because  he  recovers  the  whole  value 
of  the  thing  destroyed,  and  is,  therefore,  supposed  to  have 
been  able  to  replace  it  immediately,  and  to  go  on  with  his 
business.*  Any  other  rule  would  enable  the  plaintiff  to 
recover  profits  for  an  endless  period.  And  where  the 
injury  is  merely  partial,  the  plaintiff  can  recover  profits 
only  for  such  time  as  it  would  necessarily  take  to  repair 
the  thing.* 


^  Plaintiff  not  allowed  to  recover 
loss  of  profits  on  gold  and  silver  which 
could  not  be  sold  while  he  was  laid  up 
by  his  injuries,  because  he  alone  had 
the  combination  of  the  safe  which  con- 
tained them  (Phyfe  v.  Manhattan  R. 
Co.,  30  Hun,  377).  It  is  not  proper 
to  consider  the  fact  that  the  plaintiff 
was  in  the  line  of  promotion  in  his 
caUing,  and  that  if  promoted  he  would 
have  received  increased  earnings 
(Brown  v.  Chicago,  &c.  R.  Co.,  64 
Iowa,  652). 

2  So  held  as  to  an  unlicensed  liquor 
store  (Kane  v.  Johnston,  9  Bosw.  1 54) ; 
and  livery  stable  (Sherman  v.  Fall  River 
Iron  Works  Co.,  2  Allen,  524;  s.  C 
again,  5  Id.  213).  Where  a  physician 
claims  damages  for  injury  from  de- 
fective road,  defendant  may  show  that 
his  practice  was  unlawful  (Jacques  v. 
Bridgeport  R.  Co.,  41  Conn.  61). 


'  See  an  attempt  made  to  establish 
such  a  measure  of  damages  in  a  sin- 
gular case  of  contract  (Russell  v. 
Roberts,  3  E.  D.  Smith,  318).  A  car- 
rier lost  a  set  of  dentist's  instruments : 
held,  not  liable  for  the  profits  and  earn- 
ings which  the  dentist  might  have 
made  but  for  the  loss  (Brock  v.  Gale, 
14  Fla.  523). 

*  Thus,  in  Ludlow  v.  Yonkers  (43 
Barb.  493),  where  plaintiff's  mill  was 
injured,  in  1861,  by  defendant's  negli- 
gence, in  building  a  wall,  and,  on  the 
trial  of  the  cause,  in  1864,  it  appeared 
that  the  injury  had  never  been  repaired, 
and  the  mill  had  never  since  been  fit 
for  use,  the  referee  allowed  the  rent  of 
the  mill  for  the  whole  time  as  damages. 
Held,  error :  if  rent  was  recoverable  at 
all,  it  could  be  only  for  such  time  as  it 
would  take  to  repair  the  injury.  S.  P., 
Fort  V.  Orndoff,  7  Heisk.  167. 
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§  746.  Recovery  not  to  exceed  value  of  property.— In 
no  case  should  the  plaintiff  be  allowed  to  recover  profits 
exceeding  the  value  of  the  property  injured  or  delayed, 
unless  the  circumstances  were  such  that  a  reasonable 
and  prudent  man  could  not  have  foreseen  that  they 
would  reach  such  an  amount  during  the  delay,  or  unless 
the  thing  could  not  be  replaced  within  the  period  in  which 
such  profits  would  have  been  earned,  or  unless  the  plaint- 
iff has  been  induced  by  the  defendant  to  refrain  from  pur- 
chasing other  property  in  place  of  that,  the  use  of  which 
has  been  delayed.^ 

§  747.  Interest  as  damages.  — In  actions  of  tort  to 
recover  unliquidated  damages,  interest  by  the  jury,  on  the 
amount  of  estimated  injury,  from  the  commencement  of 
the  action,  may  be  allowed  by  way  of  damages.  Thus, 
where  damages  are  recovered  for  a  trespass,  the  allowance 
of  interest  thereon  is  proper ;  *  as  it  is  also  where  property 
has  been  lost  or  destroyed  by  the  negligence  of  another.* 
In  Connecticut,  where  property  was  negligently  destroyed 
but  without  aggravating  circumstances,  the  damages  al- 
lowed were  its  value  with  interest  thereon  from  the  time 
of  loss.*  Under  the  New  York  statute,  awarding  damages 
for  pecuniary  injuries  resulting  in  death,  the  final  judgment 
must  include  interest  from  the  death  of  the  decedent* 

§  748.  Exemplary  damages.— Exemplary,  vindictive,  or 
punitive  damages  can  never  be  recovered  in  actions  upon 

'  Russell    V.    Roberts,    3  E.   D.  nity,  its  recovery  rests  in   the    dis- 

Smith,  318.  cretion  of  the  jury  (Heidenheimer  v. 

"  Duryee  v.  New  York,  96  N.  Y.  Ellis,  67  Tex.  426) ;  but  the  legal  rate 

477 ;  Mairs  v.  Manhattan  Real  Est.  must  govern  (Sanders  v.  Lake  Shore, 

Assn.,   89  Id.  498;  Walrath  v.  Red-  &c.  R.  Co.,  94  N.  Y.  641). 
field,  18  Id.  457.  *  Parrott  v.  Housatonic    R.   Co., 

*  Parrott  v.  Knickerbocker  Ice  Co.,  47  Conn.  575. 
46  N.  Y.  361 ;  The  Mary  J.  Vaughan,  «  Code  Civ.  Pro.  §  1904;  see  Salter 

2  Benedict,  47-    Where  interest  may  v.  Utica,.&c.  R.  Co.,  86  N.  Y.  401, 
be  recovered  as  damages  or  indem- 
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anything  less  than  gross  negligence.^  Of  this  there  can  be 
no  doubt.  There  are  many  reported  cases  of  mere  ordi- 
nary negligence,  in  which  damages  have  been  awarded  by 
juries  to  so  large  an  amount  as  to  seem  equivalent  to  ex- 
emplary damages;  but,  where  such  verdicts  have  been 
allowed  to  stand,  it  has  been  upon  the  ground  that  the 
court  could  not  clearly  see  that  the  amount  awarded  was 
more  than  a  just  compensation  for  the  injury.  It  is  often 
said  that  exemplary  damages  may  be  awarded  for  gross 
negligence.''  But  it  should  be  distinctly  understood  that 
the  gross  negligence  for  which  such  damages  can  be 
allowed,  means  such  entire  want  of  care  as  to  raise  a  pre- 
sumption that  the  person  in  fault  is  conscious  of  the  pro- 
bable consequences  of  his  carelessness,  and  is  indifferent, 
or  worse,  to  the  danger  of  injury  to  the  persons  or  prop- 
erty of  others.  And  such  appears  to  us  to  be  the  con- 
struction put  upon  these  words  by  the  courts,  in  the  cases 
referred  to.**    It  is  only  in  cases  of  such  recklessness  that, 

1  The  recovery  of  punitory  or  vin-  which  would    warrant    a  verdict  for 

dictive  damages  is  allowed  only  where  other    than    compensatory    damages 

the  act  causing  the  injury  has  been  (Pittsburgh,  &c.  R.  Co.  v.  Taylor,  104 

willfully  done,  or  where  the  circum-  Penn.  St.  306). 

stances  show  that  there  was  a  deliber-  2  Where  the  jury  were  at  liberty, 
ate,  preconceived,  or  positive  intention  from  the  evidence,  to  find  that  the 
to  injure,  or  that  reckless  disregard  of  injury  complained  of  was  caused 
the  safety  of  person  or  property,  which  either  by  the  gross  negligence  of  de- 
is  equally  culpable  (Wallace  v.  New  fendant  or  the  wanton  mischief  of  his 
York,  2  Hilt.  440).  There  plaintiff  agents,  a  verdict  awarding  exemplary 
was  injured  by  falling  at  night  into  a  damages  will  not  be  disturbed  (Taylor 
hole  in  the  sidewalk.  S.  P.,  Moody  w.  Grand  Trunk  R.  Co.,  48  N.  H.  304; 
zj.  McDonald,  4  Cal.  297;  Jackson  7/.  Welch  v.  Durand,  36  Conn.  182; 
Schmidt,  14  La.  Ann.  818.  Plaintiff  Vicksburg,  &c.  R.  Co.  v.  Patton,  31 
having  a  first-class  ticket  was  com-  Miss.  156;  Kountz  w.  Brown,  16  B. 
pelled  to  occupy  another  car  which  Monr.  577:  Hopkins  v.  Atlantic,  &c. 
was  not  so  comfortable.  Held,  not  R.  Co.,  36  N.  H.  9;  Beale  z/.  Railway 
entitled  to  punitive  damages  as  he  Co.,  i  Dill.  $68).  If  plaintiff  proves 
was  not  subjected  to  force  or  insult  gross  negligence  in  the  defendant's 
(Holmes  v.  Carolina  Central  R.  Co.,  treatment  of  his  disease,  he  may  re- 
94N.  C.  318).  See  Heil  w.  Glanding,  cover  vindictive  damages  (Cochran 
42  Penn.  St.  493.  It  is  error  to  leave  v.  Miller,  13  Iowa,  128). 
the  question  of  punitive  damages  to  ^  The  jury  may  take  into  consid- 
the  jury,  when  there  is  no  evidence  eration  the  motives  of  defendant;  and 
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in  our  opinion,  exemplary  damages  should  be  allowed.^ 
It  is  not  unconstitutional  for  a  state  legislature  to  impose 
more  than  compensatory  damages  upon  a  railroad  com- 
pany by  way  of  punishment  for  its  negligence,  and  to 
allow  the  person  aggrieved  to  receive  such  damages  instead 
of  the  state.* 

§  749,  Exemplary  damages  against  masters. — In  gen- 
eral, it  may  be  said  that  exemplary  damages  cannot  be 
allowed  against  a  master  for  the  mere  negligence  of  his 
servants,  however  gross,  if  he  is  personally  free  from  fault,* 
and  has  maintained  personal  supervision  over  them.  But 
this  rule  is  not  applicable,  without  qualification,  to  the  case 
of  a  corporation  or  association  having  no  power  to  act 
except  through  agents.     In  such  cases,  the  negligence  of 


if  the  negligence  was  accompanied 
with  a  contempt  of  plaintiff's  rights 
and  convenience,  they  may  give  ex- 
emplary damages  (Emblen  v.  Myers, 
6  Hurlst.  &  N.  54). 

1  In  Alabama  the  courts  adopt  the 
dictum  of  Lord  Denman,  that  it  is 
impossible  to  trace  the  boundary  line 
between  willful  mischief  and  gross 
negligence,  and  allow  exemplary 
damages  for  the  latter  (South,  &c. 
Ala.  R.  Co.  V.  McLendon,  63  Ala. 
266).  See  Chicago,  &c.  R.  Co.  v. 
Scurr,  59  Miss.  456.  Both  the  Eng- 
lish courts  and  the  U.  S.  Supreme 
Court  are  inclined  to  allow  exemplary 
damages  only  in  cases  of  willful  mis- 
conduct (Grill  V.  General,  &c.  Collier 
Co.,  L.  R.  I  C.  P.  600;  Bealw.  South 
Devon  R.  Co.,  3  Hurlst.  &  C.  337; 
Milwaukee,  &c.  R.  Co.  v.  Arms,  91 
U.  S.  489).  The  officers  of  a  railroad 
company  organized  the  employees  for 
the  purpose  of  driving  another  com- 
pany from  the  possession  of  a  certain 
road,  and  while  so  engaged  shot  an 
employee  of  the  latter  company.  The 
former  company  was   held  liable  in 


punitive  damages  (Denver,  &c.  R. 
Co.  V.  Harris,  122  U.  S.  597).  Puni- 
tive damages  were  awarded,  where  a 
conductor  ejected  an  old  sick  man, 
though  a  stranger  oifered  to  pay  his 
fare  (Louisville,  &c.  R.  Co.  v.  Garrett, 
8  Lea,  438). 

2  Missouri  Pacific  R.  Co.  v.  Humes, 
115  U.  S.  512.  It  is  enacted  in  Mis- 
souri that  railroad  corporations  shall 
be  liable  in  "  double  the  amount  of  all 
damages  which  shall  be  done  by  its 
agents,  engines  or  cars,  to  horses, 
cattle,  &c.,  .  .  .  occasioned  in 
either  case  by  the  failure  to  construct 
or  maintain  cattle-guards  "  (Mo.  Laws, 
1875,  p.  131). 

*  Defendant  was  the  owner  of  a 
house  adjoining  the  public  street,  in 
which  there  was  a  hole  or  pit  leading 
to  his  cellar.  This  was  left  uncovered 
by  defendant's  workmen,  without  his 
knowledge,  and  plaintiff  fell  into  it 
and  broke  his  leg.  Held,  error  to 
instruct  the  jury  that  they  might  give 
exemplary  damages  (Morford  v. 
Woodworth,  7  Ind.  83). 
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a  superintending  agent  must  be  deemed  the  negligence  of 
the  association  itself.  In  any  case  where  exemplary  dam- 
ages would  be  recoverable  against  the  servant  in  fault,  they 
should  be  allowed  against  the  master,  if  it  appears  that  he 
had  reasonable  notice  of  the  negligent  habits  of  the  serv- 
ant,^ or  if  the  servant  is  placed  by  him  in  full  charge,  or  if 
he  left  the  servant  without  control  or  supervision  in  the 
work.  For  these  reasons  a  common  carrier  ought  to  be 
liable  to  the  fullest  extent  for  the  negligence  of  servants, 
not  only  when  he  directly  connives  at  their  acts,^  but  also 
when  he  leaves  them  in  control  of  the  work/  though  not 
otherwise.*     It  is  at  least  doubtful  whether  a  municipal 


*  The  employment  of  a  known 
drunken  driver  is  gross  negligence; 
and  exemplary  damages  should  be 
g[iven  for  injuries  caused  thereby 
(Frink^/.  Coe,  4  Greene  [Iowa],  555; 
Sawyer  «».  Sauer,  10  Kans.  466);  and 
see  Sullivan  v.  Oregon  R.  Co.,  12 
Oregon,  392.  This  qualification  re- 
conciles the  general  rule  with  the  cases 
cited  under  §  748. 

2  Where  a  conductor  allowed 
other  passengers  and  employees  of  the 
company  to  abuse  plaintiff,  and  the 
company  did  not  discharge  the  assail- 
ants, but  promoted  one  of  them, 
exemplary  damages  were  allowed 
(New  Orleans,  &c.  R.  Co.  v.  Burke, 
53  Miss.  200).  A  passenger  in  a 
steamboat  injured  through  the  negli- 
gence of  the  master  and  crew,  offered 
on  the  trial  to  show  that,  while  sitting 
upon  the  wharf  immediately  after  the 
injury,  he  applied  to  the  master  for 
some  of  his  men  to  assist  him  into  a 
carriage,  who  refused,  saying  that  he 
had  enough  for  his  men  to  do  on 
board.  Held,  such  evidence  was  ad- 
missible (Hall  w.  Conn.  River  Steam- 
boat Co.,  13  Conn.  319). 

'  Exemplary  damages  were  al- 
lowed against  a  company  for  the  reck- 
VoL.  11-41 


lessness  of  a  conductor  in  ejecting 
a  passenger  who  had  a  ticket,  and 
money  besides,  with  which  he  offered 
to  pay  fare ;  the  time  was  after  mid- 
night and  the  place  in  the  midst  of 
tracks  and  moving  trains.  The  court 
said:  "The  corporation  is  liable  for 
exemplary  damages  for  the  act  of  its 
servant,  done  within  the  scope  of  his 
authority  under  circumstances  which 
would  give  such  right  to  the  plaintiff 
as  against  the  servant "  (Lake  Shore, 
&c.  R.  Co.  V.  Rosenzweig,  113  Penn. 
St.  519).  To  the  contrary,  see  Hays 
V.  Houston,  &c.  R.  Co.,  46  Tex.  272. 
*  When  the  accident  to  plaintiff 
was  caused  by  the  carelessness  of  a 
switchman  who  was  shown  to  be  in- 
toxicated at  the  time,  and  of  intemper- 
ate habits  which  were  known  to  the 
station  agent  who  had  the  power  to 
discharge  him,  it  was  held  to  be  error 
to  charge  the  jury :  "  that  you  may  add 
such  sum  for  exemplary  damages  as 
the  case  calls  for;  depending  in  a 
great  measure  of  course  upon  the  con- 
duct of  the  defendant."  Church, 
C.  J.,  laid  down  the  following  rule: 
"  For  injuries  by  the  negligence  of  a 
servant  while  engaged  in  the  business 
of  his  master,  the  latter  is  liable  for 
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corporation  is  ever  liable  for  exemplary  damages  for  the 
non-repair  of  a  highway.' 

§  750.  Damage  to  real  property.— In  an  action  for  a 
negligent  injury  to  real  property,  the  rule  of  damages 
generally  adopted  is  to  allow  to  the  plaintiff  the  difference 
between  the  market  value  of  the  land  immediately  before 
the  injury  occurred,  and  the  like  value  immediately  after 
the  injury  is  complete,'^  or  the  difference  in  renta,l  value, 
where  the  injury  is  only  temporary,*  and  not  to  take  into 


compensatory  damages ;  but  for  such 
negligence,  however  gross  or  culpable, 
he  is  not  liable  to  be  punished  in 
punitive  damages,  unless  he  is  also 
chargeable  with  gross  misconduct. 
Such  misconduct  may  be  established 
by  showing  that  the  act  of  the  servant 
was  authorized  or  ratified,  or  that 
the  master  employed  or  retained  the 
servant  knowing  that  he  was  incom- 
petent, or,  from  bad  habits,  unfit  for 
the  position  he  occupied.  Something 
more  than  ordinary  negligence  is 
requisite;  it  must  be  reckless  and 
of  a  criminal  nature  and  clearly  estab- 
lished. Corporations  may  incur  this 
liabiUty  as  well  as  private  persons  " 
(Cleghorn  v.  N.  Y.  Central  R.  Co.,  56 
N.  Y.  44).  See  Caldwell  v.  N.  J. 
Steamboat  Co.,  47  Id.  282;  111.  Cen- 
tral R.  Co.  V.  Hammer,  72  111.  347. 

'  Chicago  V.  Langlass,  52  111.  256; 
Chicago  V.  Martin,  49  Id.  241 ;  Jack- 
sonville V.  Lambert,  62  Id.  519; 
Chicago  V.  Kelly,  69  Id.  475;  Par- 
sons V.  Lindsay,  26  Kans.  426; 
Ehrgott  V.  New  York,  96  N.  Y.  264, 
278;  Barbour  County  v.  Horn,  48 
Ala.  577. 

*  Where  injury  was  done  to  plain- 
tiff's house,  etc.,  by  water  being 
turned  thereon  by  the  construction  of 
a  railroad,  the  court  charged  the  jury 
that  the  rule  of  damages  in  this  class 
of  cases  was  the  difference  between 


the  value  of  the  plaintiff's  premises 
before  the  injury  happened,  and  the 
value  immediately  after  the  injury, 
taking  into  account  only  the  damages 
which  had  resulted  from  the  defend- 
ant's acts.  "  This  part  of  the  charge 
as  a  general  proposition,  is  unexcep- 
tionable" (per  MuUett,  J.,  Chase  v.  N. 
Y.  Central  R.  Co.,  24  Barb.  273).  In 
an  action  for  carelessly  letting  sparks 
fly  from  a  locomotive,  so  as  to  set 
the  herbage  on  fire,  the  compensation 
should  be  measured  as  in  the  case  of 
an  unwilling  vendor  (Gibson  v.  South- 
eastern R.  Co.,  I  Post.  &  F.23).  The 
measure  of  damages  occasioned  by 
backing  water  on  land,  is  "  the  differ- 
ence between  what  the  property  would 
have  sold  for  as  affected  by  the  injury 
and  what  it  would  have  brought  un- 
affected thereby.  The  time  of  esti- 
mating the  damage  is  when  the  injury 
is  complete  "  (Schuylkill  Nav.  Co.  v. 
Farr,  4  Watts  &  Serg.  362).  S.  P., 
as  to  injury  to  land-owner  by  badly 
constructed  railroad  (Cadle  v.  Mus- 
catine, &c.  R.  Co.,  44  Iowa,  1 1). 

^  The  proper  measure  of  damages 
for  the  diversion  of  the  waters  of  a 
spring  from  a  tannery  is  the  diminu- 
tion of  rental  value  during  the  diver- 
sion (Colrick  V.  Swinburne,  105  N.  Y. 
503;  adopting  the  rule  laid  down  in 
Francis  v.  Schoellkop,  53  N.  Y.  152; 
and  Cassidy  v.  Le  Fevre,  45  N.  Y. 
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consideration  the  cost  of  repairing  the  injury  so  as  to  re- 
place the  land  in  its  former  condition.^  But  this  rule  needs 
much  qualification.  For  where  the  injury  could  have  been 
repaired  at  an  expense  much  less  than  the  depreciation  in 
the  market  value  of  the  whole  land,  the  plaintiff  has  only 
been  allowed  to  recover  the  expense  of  such  repair;*  and, 
on  the  other  hand,  where  growing  trees  were  destroyed  by 
a  fire,  originating  in  sparks  dropping  from  the  defendant's 
locomotive,  the  plaintiff  was  allowed  to  recover  the  value 
of  the  trees,  apart  from  the  land."  The  true  rule  has  been 
well  stated  to  be :  "  that  if  the  thing  destroyed,  although  it 
is  part  of  the  realty,  has  a  value  which  can  be  accurately 
measured  and  ascertained,  without  reference  to  the  value 
of  the  soil  in  which  it  stands,  or  out  of  which  it  grows,  the 
recovery  must  be  for  the  value  of  the  thing  thus  destroyed, 
and  not  for  the  difference  in  the  value  of  the  land  before 
and  after  such  destruction."  *    Where  water  used  for  drink- 


562).  S.  p.,  South  Bend  v.  Paxon,  67 
Ind.  228.  The  diminution  of  rental 
value  caused  by  smoke  and  cinders 
from  a  railroad  engine  is  the  measure 
of  damages  (Cogswell  v.  N.  Y.,  New 
Haven,  &c.  R.  Co.,  103  N.  Y.  10). 

1  In  an  action  to  recover  for  the 
falling  in  of  land  consequent  on  the 
excavation  of  adjoining  land  by  de- 
,  fendant,  "  the  measure  of  damages  is 
not  what  it  would  cost  to  restore  the 
lot  to  its  former  situation,  or  to  build 
a  wall  to  support  it,  but  what  the  lot 
is  diminished  in  value  by  reason  of  the 
acts  of  the  defendant"  (McGuire  v. 
Grant,  25  N.  J.  Law,  356).  Where,  by 
negligence  of  A.  in  building  his  house 
adjoining  that  of  B.,  the  latter  house 
is  thrown  dovvm,  A.  is  liable  only 
for  the  value  of  the  old  house,  and  not 
for  the  whole  expense  of  building  a 
new  one  (Lukin  v.  Godsall,  Peake's 
Add.  Cases,  15).  The  same  test  was 
applied  where  the  water  running  into 


the  plaintiff's  mill  was  choked  with 
tan-bark,  etc.  (Honsee  v.  Hammond, 
39  Barb.  89). 

*  Terry  z/.  New  York,  8  Bosw.  504; 
Elgin  Hydraulic  Co.  v.  Elgin,  74  111. 

433- 

»  Whitbeck  v.  N.  Y.  Central  R. 
Co.,  36  Barb.  644;  see  Chicago,  &c. 
R.  Co.  V.  Ward,  16  111.  522;  Hassaz/. 
Junger,  15  Wise.  598. 

*  Per  Johnson,  J.,  36  Barb.  644. 
Where  a  house  and  its  contents  were 
burned  by  sparks  from  a  passing  rail- 
road engine,  it  was  held  inaccurate  to 
charge  that  "the  measure  of  damages 
would  be  just  what  it  would  cost  in 
cash  at  the  time  and  place  of  the 
burning  to  replace  the  house  and  each 
article  in  it.''  The  appellate  court 
said  the  measure  would  be  "the 
value  of  the  property  destroyed  at  the 
time  and  place  of  the  destruction" 
(Burke  v.  Louisville,  &c.  R.  Co.,  7 
Heisk.  451). 
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ing  purposes  has  been  spoiled,  the  owner  may  recover 
compensation  for  the  expense  of  procuring  other  water  fit 
for  the  same  use.^  If  a  certain  portion  of  the  damage 
must  have  befallen  the  plaintiff  in  any  event,  that  portion 
must  be  deducted  from  the  amount  otherwise  recoverable 
from  the  defendant.* 

§  751.  Damage  to  personal  property.— In  an  action  for 
negligent  injury  to,  or  loss  of,  personal  property,  the  plaint- 
iff is  entitled  to  recover  upon  much  the  same  principles  as 
those  which  have  been  stated  in  respect  to  real  property. 
Where  a  chattel  has  been  totally  lost  to  him,  he  should  re- 
cover its  full  value,  according  to  the  market  rates  current 
at  the  time  of  the  loss,*  if  it  is  a  thing  ordinarily  bought 
and  sold  on  the  market ;  and  partial  loss  or  injury  should 
be  estimated  on  the  same  basis,  allowing  a  due  proportion 
of  the  value.  No  subsequent  rise  or  fall  of  price,  or  pro- 
spective development,  as  in  the  case  of  growing  crops,* 
should  be  regarded.     And  even  if  the  article  is  intrinsically 

'  In  an  action  for  injury  to  a  well  two   amounts    (Workman    v.    Great 

by  rendering  the  water  impure,  to  as-  Northern  R.   Co.,    32  L.  J.   [Q.  B.] 

certain  the  damages,  the  cost  of  fur-  279). 

nishing  water  to  the  family,  having  '  Where  a  hired  slave  loses  his  life 

regard  to-  quality  and  quantity,  may  through  the  negligence  of  the  hirer, 

be  taken  into  account  in  the  estimate,  the  owner  is  entitled  to  the  full  value, 

also   the   difference  in   value  of    the  A  jury  cannot  legally  give  a  less  sum 

property   owing   to   the   erection   of  by  an  arbitrary  assessment  (Wise  v.  , 

gas  and  other  offensive  structures  in  Freshley,    3    McCord,    547).     Com- 

the  vicinity  (Ottawa  Gas  Co.  v.  Gra-  pare  O'Neal   v.   South   Carolina   R. 

ham,  28  111.  73).  Co.,  9  Rich.  Law,  465,    It  was  held 

^  A  railway  embankment  pent  up  correct  to  charge  the  jury  that  the 
the  flood-waters  of  a  river  and  caused  measure  of  damages  for  property  lost 
them  to  flow  over  land  of  the  plaintiff,  by  the  fault  of  a  ferryman  in  its  trans- 
doing  injury  to  a  certain  amount.  Had  portation  is  the  value  of  the  property, 
the  embankment  not  been  construct-  with  compensation  for  the  actual  ex- 
ed,  the  waters  would  have  flowed  a  penses  and  loss  of  time  caused  by  the 
different  way,  but  would  have  reached  detention  on  account  of  the  accident 
plaintiff's  land,  and  would  have  done  (Evans  v.  Rudy,  34  Ark,  383). 
damage  to  a  less  amount.  Held,  that  ••  Texas,  &c.  R.  Co.  v,  Bayliss,  62 
the  measure  or  damages  recoverable  Tex.  570. 
was  the  difference  only  between  the 
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worthless,  yet  if  it  had  a  fair  market  value  at  the  time  of 
its  loss  or  injury,  that  price  must  govern ;  but  where  the 
price  is  a  purely  speculative  one,  put  upon  the  thing  by  a 
few  persons  combining  together,  it  furnishes  no  criterion 
for  the  measure  of  damages.^  The  value  of  the  use  of  an 
article,  during  the  period  occupied  in  its  repair,  may  be  al- 
lowed,^ not  exceeding,  however,  the  value  of  the  thing  it- 
self. Reasonable  damages,  exceeding  the  market  price, 
may  be  allowed  for  the  loss  of  a  chattel  having  a  peculiar 
value  to  the  plaintiff.  But  such  damages  are  allowed  with 
much  caution,  and  only  when  clearly  ascertained.  As  a 
general  rule,  the  full  value  of  a  chattel  is  the  utmost 
amount  that  can  be  recovered  for  its  loss :  and  where  that 
value  is  allowed,  nothing  can  be  added  for  the  expense  of 
procuring  a  temporary  substitute.® 

§  752.  Damage  to  animals.— Where  an  animal  intended 
for  food  is  negligently  killed,  the  measure  of  damages  is 
the  difference  between  its  value  when  living  and  the  value 
of  the  dead  body  as  food.*  But  in  cases  of  injury  to  ani- 
mals not  intended  merely  for  food,  the  plaintiff  ought  to 
recover  for  expenses  reasonably  incurred  in  efforts  to  cure 

1  Plaintiff  delivered  tp  defendant  Co.,  91  N.  C.  199;  approving  Roberts 
about  5,000  mulberry  trees  for  car-  v.  Richmond,  &c.  R.  Co.,  88  N.  C. 
riage,  and  on  the  way  they  were  dam-  560.  Where  an  animal  is  so  badly  in- 
aged.  Held,  that  the  measure  of  dam-  jured  by  a  train  of  cars  that  it  niust 
ages  was  their  market  price  at  the  soon  die,  and  the  railroad  company  is 
time  of  the  injury,  even  though  subse-  liable  therefor,  and  the  owner  kills 
quent  experience  showed  that  the  the  animal,  but  receives  no  benefit 
market  price  was  almost  wholly  im-  from  it  after  the  injury,  evidence  of  its 
aginary,  their  real  value  being  little  value  after  the  injury  is  not  admissible 
or  nothing  (Smith  v.  Griffith,  3  Hill,  for  the  purpose  of  reducing  damages 
333).  (Indianapolis,  &c.  R.  Co.  v.  Mustard, 

2  Wheeler  v.  Townshend,  42  Verm.  34  Ind.  50) .  Where  cattle  are  injured 
1 5 ;  The  Transit,  4  Benedict,  138 ;  Al-  by  delay  and  unsafe  methods  of  trans- 
bert  V.  Bleecker  Street,  &c.  R.  Co.,  2  portation,  the  consequent  depreciation 
Daly,  389.  of  their  market  value  in  their  proper 

3  Edwards  w.  Beebe,  48  Barb.  106;  market  is  the  basis  for  estimating 
see  Russell  v.  Roberts,  3  E.  D.  Smith,  damages  (Leonard  v.  Fitchburg  R, 
318.  Co.,  143  Mass.  307). 

*  Boing  V.  Raleigh  &  Gaston  R. 
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them,  in  addition  to  the  depreciation  in  their  value,  or  to 
their  whole  value  where  they  are  finally  lost.^  The  law 
would  be  inhuman  in  its  tendency  if  it  should  prescribe  a 
different  rule,  even  where  the  animal  eventually  dies ;  since 
it  would  then  offer  an  inducement  to  the  owner  to  neglect 
its  sufferings. 

§  753.  Damages  against  attorneys.— Where  an  attorney 
is  chargeable  with  negligence,  an  action  lies  immediately ; 
though  probably  in  that  event  only  nominal  damages 
could  be  proved  or  recovered.*  On  the  other  hand,  the 
proof  of  actual  damages  may  extend  to  facts  growing  out 
of  the  injury,  even  up  to  the  day  of  the  verdict*  The 
damages  do  not  necessarily  extend  to  the  nominal  amount 
of  the  debt  lost  by  the  attorney's  negligence,  but  only  to 
the  loss  actually  sustained.*  An  attorney,  liable  for  a  debt 
lost  by  his  negligence,  is  not,  of  course,  liable  for  the  loss 
of  the  evidence  of  the  debt ;  and,  in  a  suit  against  him  for 
such  loss,  he  may  show  that  the   plaintiff  had   another 

*  A  traveler's  horses  were  injured  v.  Western  R.  Co.,  8  Allen,  560). 
through  a  defect  in  a  bridge :  Held,  The  cost  of  hiring  another  horse  and 
that  he  was  entitled  to  recover,  in  ad-  carriage  may  be  allowed,  if  that  was 
dition  to  the  value  of  the  horses,  for  the  most  reasonable  course  to  pursue 
the  prudent  expenditure  of  money  in  (Johnson  v.  Holyoke,  105  Mass.  80). 
order  to  effect  a  cure  (Watson  v.  Lis-  '  When  a  person  wishing  to  pur- 
bon  Bridge  Co.,  14  Maine,  201) ;  but  chase  land  retains  an  attorney  to  ex- 
such  damages  must  be  specially  plead-  amine  the  title,  and  such  attorney 
ed  (Patten  v.  Libbey,  32  Id.  378).  In  falsely  reports  to  him  that  the  title  is 
a  similar  action  in  Massachusetts,  the  good,  and  that  it  would  be  safe  to 
rule  was  stated  to  be  that  "plaintiff  was  purchase,  a  right  of  action  immediate- 
entitled  to  recover  the  diminution,  oc-  ly  accrues  to  the  client ;  if  no  specif 
casioned  by  the  injury,  in  the  market  damage  or  injury  has  resulted,  nomi- 
value  of  the  horse  at  the  commence-  nal  damages  are  recoverable  (Lilly  v. 
ment  of  the  action,  and,  in  addition,  Boyd,  72  Geo.  83). 
such  sums  as  plaintiff  had  paid  out  in  '  Wilcox  v.  Plummer,  4  Peters, 
reasonable  attempts  to  cure  him,  with  a  172;  and  see  Marzetti  w.  Williams,  I 
reasonable  compensation  for  his  serv-  Bam.  &  Ad.  415. 
ices  in  attempting  to  cure  him,  and  *  Arnold  v.  Robertson,  3  Daly, 
a  reasonable  sum  as  compensation  for  298 ;  Dearborn  v.  Dearborn,  1 5  Mass. 
the  loss  of  the  use  of  the  horse  while  316;  Crooker  v.  Hutchinson,  2  Chip, 
under  such  treatment,  provided  that  117;  see  Jones  w.  Lewis,  9  Dowl.  P.  C. 
the  whole  damage  allowed  did  not  143. 
exceed  the  value  of  the  horse  (Gillett 
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remedy  which  he  has  successfully  pursued.^  The  existence 
of  the  debt,  alleged  to  have  been  lost  by  the  attorney's 
negligence,  must  of  course  be  proved  by  competent  evi- 
dence.'^ 

§  754-  Telegraph  damages  limited  by  want  of  notice.— 
Although,  in  the  absence  of  prevailing  authority  to  the 
contrary,  it  would  seem  just  to  say  that  a  telegram  may 
always  be  presumed  to  be  of  importance,  and  that  the  law 
ought  not  to  sanction  negligence  on  the  part  of  a  tele- 
graph company,  in  proportion  as  a  message  may  appear 
to  be  unimportant;  yet  it  is  now  settled  in  a  majority 
of  the  courts  that  oply  the  limited  sum  fixed  by  the 
stipulation  in  the  blank  form  on  which  a  telegram  is 
written,  can  be  recovered  for  failure  to  transmit  a  mes- 
sage promptly  and  correctly,  unless  the  telegrapher  had 
notice,  from  the  message  itself,  or  from  information  fur- 
nished with  it,  that  it  was  of  some  special  importance.' 
The  principle  thus  applied  is  precisely  the  same  as  that 
established  as  to  common  carriers  of  merchandise,  that 
such  damages  as  could  not  have  been  anticipated,  by  a  prur 
dent  business  man,  as  a  natural  and  probable  consequence 
of  the  breach,  are  not  to  be  recovered ;  and  therefore  pe- 
cuniary contingencies  which  depend  on  the  prompt  and 
accurate  transmission  of  the  message  must,  in  some  way, 

'  Huntington  v.  Rumnill,  3  Day,  First  Nat.  Bank  of  Bamsville  v.  West- 

390.  em  U.  Tel.  Co.,  30  Ohio  St.  555.  The 

^  Russell  V.  Palmer,  2  Wils.  325;  contrary  rule  is  established  in  Fzr^zVzV? 

Robinson  v.  Ward,  2  Carr.  &  P.  59;  (Western  U.  Tel.  Co.  v.  Reynolds,  77 

see  2  Greenl.  on  Ev.  §  148.  Va.  173) ;  Georgia  (Western  U.  Tel. 

»  Baldwin  v.  U.  S.  Tel.  Co.,  45  N.  Co.  v.  Fatman,  73  Geo.  285) ;  Alaba- 
Y.  744 ;  54  Barb.  505 ;  Leonard  v.  N.  ma  (Daughtery  v.  American  U.  Tel. 
Y.,  &c.  Tel.  Co.,  41  N.  Y.  544;  West-  Co.,  75  Ala.  178);  and  Florida  (West- 
ern U.  Tel.  Co.  V.  Martin,  9  Bradw.  em  U.  Tel.  Co.  v.  Hyer,  [Fla.]  i  So. 
587;  Candee  v.  Western  U.  Tel.  Co.,  Rep.  129),  where  it  is  maintained  that 
34  Wise.  471 ;  McKay  v.  Western  U.  the  rule  in  Hadley  v,  Baxendale  (9 
Tel.  Co.,  16  Nev.  222 ;  Daniel  v.  West-  Exch.  341),  cannot  apply  to  the  service 
em  U.  Tel.  Co.,  61  Tex.  452;  Behm  v.  of  telegraph  companies. 
Western  U.  Tel.  Co.,   8  Biss.  131; 
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be  brought  to  the  notice  of  the  telegrapher,  sufficiently  to 
put  him  on  his  guard,  in  order  to  make  them  a  ground 
for  recovery,*  There  is  no  doubt  of  the  right  to  recover 
full  damages,  if  the  telegrapher  is  duly  warned,  although  the 
message  itself  contains  no  sufficient  warning  of  its  impor- 
tance. Hence,  even  in  the  courts  which  hold  with  the 
majority,  substantial  damages  can  be  recovered  in  respect 
to  an  unintelligible  cipher  message,  if  the  operator  was 
warned  of  its  importance.^  In  the  application  of  this 
principle  it  is,  however,  an  unsettled  question  whether  the 
information  must  go  into  particulars,  or  whether  it  is 
enough  if  the  effect  and  general  nature  of  the  importance 
of  the  message  is  apparent  or  communicated.  The  latter 
seems  to  be  the  reasonable  and  just  view.' 


^  This  principle,  which  was  estab- 
lished, though  imperfectly  stated,  in  the 
case  of  Hadley  v.  Baxendale  (9  Exch. 
341),  and  is  better  stated  in  Ehrgott  v. 
New  York  (96  N.Y.  264)  and  other  re- 
cent cases,  will  be  found  more  fully  il- 
lustrated in  the  law  of  contracts,  and 
in  the  law  of  carriers. 

*  At  the  time  the  message,  "  Hold 
my  case  till  Tuesday  or  Thursday," 
was  handed  to  the  operator,  he  was 
told  of  its  importance.  He  neglected 
to  send  it ;  and  plaintiff  was  in  conse- 
quence obliged  to  go,  with  his  lawyer, 
to  Buffalo.  Held,  that  the  company 
was  liable  for  the  expenses  of  trip  and 
the  counsel  fee  (Spragfue  v.  Western  U. 
Tel.  Co.,  6  Daly,  200  ;  aff  d,  67  N.  Y. 
590).  In  Bryant  v.  American  Tel.  Co. 
(i  Daly,  S7S),  the  company  was  held 
liable  for  the  value  of  property  ordered 
by  telegram  to  be  attached,  but  which 
was  not  attached  because  of  the  delay 
of  the  operator  at  destination  to  de- 
liver in  time.  The  reversal  of  this  case 
by  default  (39  How.  Pr.  706)  does  not 
divest  it  of  authority.  The  decision  in 
U.  S.  Tel.  Co.  V.  Gildersleve  (29 
Md.  232)  turned  upon  the  fact  that  in- 


formation of  value  was  not  given  to 
the  company.  In  former  editions  we 
expressed  the  opinion  that,  even  where 
the  sender  of  a  message  has  informed 
an  operator  who  first  receives  it  of  its 
value,  additional  to  that  disclosed  by 
its  terms,  he  cannot  recover  such  ad- 
ditional value  in  case  of  neglect  occur- 
ring at  any  other  point.  This  opinion 
has  been  endorsed  by  an  Illinois  court 
(Pope  V.  Western  U.  Tel.  Co.,  14  111. 
App.  531,  534);  but  we  are  now 
strongly  inclined  to  think  it  erroneous, 
except  where  the  first  receiver  of  the 
message  distinctly  informs  the  sender 
that  it  should  be  differently  worded,  in 
order  to  be  properly  appreciated  at  the 
other  end  of  the  wire.  Compare  West- 
em  U.  Tel.  Co.  V.  Richman,  [Penn.] 
8  Atl.  Rep.  171;  Thompson  v.  West- 
em  U.Tel.  Co., 64  Wise.  531;  25N.W. 
Rep.  789;  Abraham  v.  Western  U. 
Tel.  Co.,  23  Fed.  Rep.  315.  In  West- 
em  U.  Tel.  Co.  V.  Fatman  (73  Geo. 
285),  notice  that  a  cipher  message 
was  important  was  deemed  to  be  im- 
plied from  the  course  of  business. 

^  In  Rittenhouse  v.  Independent 
Tel.  Co.  (I  Daly,  474;  affirmed,  44  N. 
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§  755-  Telegraph  damages  in  particular  cases.— Subject 
to  the  foregoing  limitations,  it  has  been  held  that  the  per- 
son addressed  tftay  recover  his  loss  by  failure  to  secure 
employment,^  or  commissions  for  brokerage  ^  or  the  like, 
but  that  his  prevention  from  entering  on  services  under  a 
contract  which,  being  void  under  the  statute  of  frauds, 
gave  him  no  legal  right,  was  not  ground  for  awarding 
more  than  nominal  damages.*  Where  a  favorable  market 
for  purchase  or  sale  is  lost  by  an  alteration  of  a  message 
or  delay  in  its  delivery,  the  advance  of  the  market  in  the 
former  case,  and  its  decline  in  the  latter,  is  the  measure 
of  damages,*  provided   an   actual   transaction   is  entered 


Y.  263)  it  was  held  that  a  telegraph 
company  was  liable  for  a  loss  on  five 
hundred  shares,  where  only  five  were 
telegraphed  for,  it  appearing  to  be 
usual  thus  to  abridge  messages  be- 
tween brokers,  s.  P.,  Bryant  v.  Ameri- 
can Tel.  Co..  I  Daly,  575.  Where 
plaintiff,  after  prior  inquiries  by  tele- 
gram as  to  the  price  of  pork,  tele- 
graphed: "Will  take  two  hundred  ex- 
tra mess,  price  named,"  and  defendant 
delayed  sending  the  message  from 
July  16  to  July  19,  and  plaintiff  was 
compelled  to  supply  himself  in  mean- 
time at  an  advanced  price,  it  was  held 
that  plaintiff  was  entitled  to  recover 
the  price  of  the  message,  but  not  the 
loss  resulting  from  the  advance,  be- 
cause there  was  no  intimation  in  the 
message  of  what  the  loss  would  be 
(Beaupre  v.  Pacific,  &c.  Tel.  Co.,  21 
Minn.  155).  This  decision  seems  to 
us  erroneous.  The  message  contained 
quite  enough  to  warn  the  telegrapher 
of  the  general,  risk  of  loss  incurred. 

'  Where  the  receiver  of  a  telegrram 
failed  to  obtain  employment  because 
of  delay  in  its  delivery  the  damages 
were  held  not  to  be  too  remote  or 
speculative  (Western  U.  Tel.  Co.  v. 
Fenton,  52  Ind.  i) ;  he  could  recover 


the  difference  between  the  salary  he 
would  have  received  and  the  amount 
actually  earned  by  him  (Western  U. 
Tel.  Co.  V.  Valentine,  18  111.    App. 

57)- 

^  A  ship-broker  lost  a  commission 
of  $500,  because  a  message  which 
might  have  been  delivered  in  five 
minutes  was  delayed  an  hour  and  a 
half.  The  company  was  held  liable 
for  the  commission  (Western  U.  Tel. 
Co.  V.  Fatman,  73  Geo.  285). 

»  Merrill  v.  Western  U.  Tel.  Co., 
78  Maine,  97. 

*  Where  a  telegram  directing  the 
purchase  of  stock  was  not  delivered, 
the  company  was  held  liable  for  the 
difference  between  the  price  at  the 
time  the  message  ought  to  have  been 
delivered,  and  the  price  at  which  the 
stock  was  purchased  upon  order  by 
mail  (United  States  Tel.  Co.  v.  Wen- 
ger,  55  Penn.  St.  262;  see  Squire  v. 
Western  U.  Tel.  Co.,  98  Mass.  232). 
Where  the  word  sacks  in  a  message 
from  Chicago  to  Oswego,  was  changed 
into  casks ;  and  so  coarse  salt  was 
sent  instead  of  fine,  and  there  was  no 
market  for  it  at  Chicago,  the  differ- 
ence between  its  market  value  at. 
Oswego,   and  what  it  sold    for    at 
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into.^  Where  the  message  was  an  offer  to  buy  of  plaintiff 
at  a  certain  price ;  and,  in  consequence  of  not  receiving 
it,  he  sold  to  another  person  at  a  less  price,  it  was  held  that 


Chicago,  together  with  the  expense  of 
transportation,  held  a  proper  measure 
of  the  damage  (Leonard  v.  New 
York,  &c.  Tel.  Co.,  41  N.  Y.  544). 
An  order  to  the  plaintiff's  agents, 
who  were  prepared  to  obey  it,  to  buy 
1,000  shares  of  stock,  being  wrongly 
addressed,  was  delayed  for  one  day, 
during  which  the  price  advanced,  and 
the  shares  were  bought  at  the  higher 
price.  Held,  that  the  sender  could 
recover  the  difference;  although  his 
purchase  was  a  speculative  one  (Pear- 
sail  V.  Western  U.  Tel.  Co.,  44  Hun, 
532).  A  principal  telegraphed  to  his 
brokers,  "Buy  five  Hudson,"  the 
brokers  knowing  that  "five"  meant 
500.  By  mistake  ''Hudson  "  was  trans- 
mitted as  huttdred.  Owing  to  de- 
lay in  correcting  the  mistake,  plaintiff 
lost  by  the  advance  in  the  price  of  the 
stock,  and  the  company  was  held  liable 
for  the  difference  on  500  shares  (Rit- 
tenhouse  v.  Independent  Tel.  Co.,  44 
N.  Y.  263 ;  affirming  i  Daly,  474).  In 
a  message  to  "sell  stock  for  sixty-six," 
the  66  was  changed  to  56,  and  the 
company  was  held  liable  for  the  differ- 
ence (Western  U.  Tel.  Co.  v.  Cohen, 
73  Geo.  522).  .  A  message  to  plaintiff 
to  "ship  his  hogs  at  once"  was  de- 
layed in  delivery  for  four  days.  The 
measure  of  damages  was  held  to  be 
the  difference  between  the  market 
value  of  the  hogs  on  the  day  plaintiff 
was  enabled  to  place  them  on  the 
market  after  receiving  the  dispatch, 
and  their  value  on  the  day,  if  there 
had  been  no  delay,  he  could  have  got 
them  into  market  (Manville  v.  West- 
em  U.  Tel.  Co.,  37  Iowa,  214).  See 
Daughtery  v.  American  U.  Tel.  Co., 
75  Ala.  168. 

'  Where  an  order  to  an  agent,  to 


"buy  10,000 barrels  of  oil,  if  thought 
safe,"  was  delayed  until  the  market 
had  closed  for  the  day,  and  the  mar- 
ket opened  the  next  day  18  cents 
higher,  but  the  agent  did  not  buy,  a 
verdict  for  $1800  was  set  aside,  the 
court  saying  in  substance:  "that  the 
only  theory  on  which  the  plaintiff 
could  show  actual  damage  or  loss  is 
on  the  supposition  that  if  he  had 
bought  on  November  9  he  might  and 
would  have  sold  on  the  loth.  It  is 
the  difference  between  the  prices  on 
those  two  days  which  was  in  fact 
allowed  as  the  measure  of  his  loss.  It 
is  clear,  however,  that  in  point  of  fact 
he  did  not  suffer  any  actual  loss.  No 
transaction  was  in  fact  made;  and, 
there  being  neither  a  purchase  nor  a 
sale,  there  was  no  actual  difference 
between  the  sums  paid  and  the  sums 
received  in  consequence  of  it,  which 
could  be  set  down  in  a  profit  and  loss 
account.  All  that  can  be  said  to  have 
been  lost  was  the  opportunity  of  buy- 
ing on  November  9  and  of  making  a 
profit  by  selling  on  the  loth:  the  sale 
on  that  day  being  purely  contingent, 
without  anything  in  the  case  to  show 
that  it  was  even  probable  or  intended, 
much  less  that  it  would  certainly  have 
taken  place.  Of  course,  where  the 
negligence  of  the  telegraph  company 
consists,  not  in  delaying  the  trans- 
mission of  the  message  but  in  trans- 
mitting a  message  erroneously,  so  as 
to  mislead  the  person  to  whom  it  is 
addressed,  and  on  the  faith  of  which 
he  acts  in  the  purchase  or  sale  of 
property,  the  actual  loss  based  upon 
changes  in  market  value  is  clearly 
within  the  rule  for  estimating  damages. 
But  this  has  no  application  to  the 
present  case.     Here  the  plaintiff  did 
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he  might  recover  the  difference.^  But  where  it  was  a  mere 
offer  to  sell  to  the  plaintiff  at  a  certain  price,  it  was  held 
that  a  subsequent  rise  did  not  entitle  him  to  recover  more 
than  nominal  damages ;  since  it  was  not  certain  that  he 
would  have  accepted  the  offer.**  Where  it  was  an  offer  to 
sell  at  a  specified  price,  which,  by  the  telegrapher's  negli- 
gence, was  altered  to  name  a  lower  price,  at  which  plaintiff 
had  to  settle  upon  the  acceptance  of  the  offer,  and  there 
was  no  evidence  that  he  could  have  obtained  the  price  men- 
tioned in  his  original  message,  it  was  held  that  the  difference 
could  not  be  recovered  ;  but  the  true  measure  of  damages 
should  be  the  difference  between  the  price  received  and 
the  market  value.*  Where  the  message  was  an  offer  to 
sell  a  small  quantity,  and  by  negligence  of  the  company  it 
was  written  and  delivered  as  for  a  large  quantity,  which 
the  plaintiff  was  then  obliged  to  purchase  in  order  to 
fulfill  the  contract,  it  was  held  that  the  measure  of  damages 


not  purchase  the  oU  ordered  after  the  to  oil-merchants,  who  were  in  no 
date  when  the  message  should  have  sense  his  agents,  to  "  buy  in"  a  quanti- 
been  delivered,  and  therefore  was  not  ty  of  oil  on  his  account,  which  he  had 
required  to  pay,  and  did  not  pay  any  agreed  to  sell  to  them,  and  the  tele- 
advance  upon  the  market  price  pre-  gram  was  negligently  delayed,  until 
vailing  at  the  date  of  the  order.  the  price  of  oil  had  advanced :  held. 
Neither  does  it  appear  that  it  was  the  that  he  could  not  recover  the  difference 
purpose  or  intention  of  the  sender  of  in  price  as  damages,  because  there 
the  message  to  purchase  the  oil  in  the  was  no  evidence  that  the  oil-mer- 
expectation  of  profits  to  be  derived  chants  would  have  made  the  purchase 
from  an  immediate  resale.  If  the  on  his  account,  had  they  received  the 
order  had  been  promptly  delivered  on  message  in  time  (Kiley  v.  Western 
the  day  it  was  sent,  and  had  been  ex-  U.  Tel.  Co.,  39  Hun,  158). 
ecuted  on  that  day,  it  is  not  found  ^  Markel  v.  Western  U.  Tel.  Co., 
that  he  would  have  sold  the  next  day  19  Mo.  App.  80.  To  same  effect,  Man- 
at  the  advance  nor  that  he  could  have  ville  v.  Western  U.  Tel.  Co.,  37  Iowa, 
resold  at  a  profit  at  any  subsequent  214. 

day.       The  only    damage,  therefore,  «  Pennington  v.  Western  U.  Tel. 

which  he  is  entitled  to  recover  is  the  Co.,  67  Iowa,  631 ;  24  N.  W.  Rep.  45. 

cost  of  transmitting  the  delayed  mes-  Judgment    for    substantial    damages 

sage "  (U.  S.  Supreme  Ct.,  Western  was  reversed. 

Union    Tel.    Co.    v.   Hall,    Jan.    30,  '  Western  U.  Tel.  Co.  v.  Shotter, 

1888).      Where  plaintiff  telegraphed  71  Geo.  760. 


§  7S6]  MEASURE   OF   DAMAGES.  652 

was  the  additional  cost  to  which  he  was  thus  subjected.^ 
Where  a  number  of  articles  are  called  for,  the  company 
will  be  liable  for  the  utmost  loss  which  arises  from  the 
want  of  that  number  of  similar  articles,  whatever  may  be  the 
price.^  In  case  of  such  delay  in  delivering  a  telegram  direct- 
ing the  commencement  of  legal  proceedings  as  prevents 
them  from  having  proper  eifect,  the  company  will  be 
liable  for  the  amount  which  might  be  secured  by  such 
proceedings.'  But,  for  delay  in  delivering  a  telegram 
simply  directing  the  payment  or  receipt  of  money,  interest 
during  the  period  of  delay  is  all  that  can  be  recovered,  in 
any  case  whatever.^ 

§  756.  Social  telegrams.— In  case  of  delay  or  total  fail- 
ure of  delivery  of  messages  relating  to  matters  not  con- 
nected with  business,  such  as  personal  or  domestic  matters, 
we  do  not  think  that  the  company  in  fault  ought  to  escape 
with  mere  nominal  damages  on  account  of  the  want  of 
strict  commercial  value  in  such  messages.  Delay  in  the 
announcement  of  a  death,  an  arrival,  the  straying  or  re- 
covery of  a  child,  and  the  like,  may  often  be  productive  of 
an  injury  to  the  feelings,  which  cannot  easily  be  estimated 
in  money,  but  for  which  a  jury  should  be  at  liberty  to 
award  fair  damages.®  Yet  in  such  cases  the  damages 
ought  not  to  be  enhanced  by  evidence  of  any  circum- 
stances which  could  not  reasonably  have  been  anticipated 
as  probable  from  the  notice  received  by  the  telegrapher. 

1  Tyler  v.   Western  U.  Tel.  Co.,  '  Stuart  v.  Western  U.  Tel.  Co., 
60  111.  421.  66  Tex.  580.  In  Russell  v  Western  U. 

2  N.  Y.  &  Washington  Tel.  Co.  v.  Tel.  Co.  (3  Dak.  315;  19  N.  W.  Rep. 
Dryburg,  35  Penn.  St.  298.  408),  it  was  held  that  the  injury  to 

'  Parks  V.  Alta  California  Tel.  Co.,  the  feelings  resulting  from  failure  to 

13  Cal.  422 ;  Bryant  v.  American  Tel.  deliver  a  telegram,  announcing  the 

Co.,  I  Daly,  575.  death  of  a  relative  and  time   of  the 

*  Landsberger  v.   Magnetic   Tel.  funeral,  could  not  be  recovered. 
Co.,  32  Barb.  530. 
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And  the  receiver  of  the  telegram  cannot  recover  damages 
for  his  mental  suffering,  if  not  otherwise  injured.^ 

§  757-  Statutory  penalties.— In  many  states,  penalties 
are  imposed  by  statute  for  refusal  or  neglect  to  accept  or 
transmit  telegrams.  In  Indiana,  Arkansas,  and  perhaps 
other  states,  telegraph  companies  are  subject  to  a  statutory 
penalty  of  $ioo  for  a  failure,  during  the  usual  office  hours, 
to  transmit  a  message  with  impartiality  and  good  faith  in 
the  order  of  time  in  which  it  is  received.^  The  statute  casts 
the  burden  of  explaining  a  delay  upon  the  company ;  ^  but 
the  penalty  is  not  incurred  by  a  delay  where  the  message 
duly  arrives  at  the  destination  office  after  the  usual  office 
hours  ;  *  and  only  the  sender  of  the  message  can  recover  the 
penalty.®  A  company  cannot  evade  a  statutory  penalty  by 
means  of  a  condition  or  stipulation.®  Under  the  Indiana 
and  Missouri  statutes,  which  declare  that  companies  shall 
be  liable  for  the  special  damages  caused  by  negligence  in 
the  transmission  of  dispatches,  the  recipient  as  well  as  the 
sender  of  the  message  may  maintain  an  action  fpr  dam- 
ages.'^ These  statutes  are  constitutionally  inapplicable  to 
inter-state  telegrams.* 

§  758.  Damages  for  personal  injuries. — In  an  action  for 
negligent  injury  to  the  person  of  the  plaintiff,  he  may 
recover  the  expense  of  his  cure,^  the  value  of  the  time 

'  Gulf,  &c.   R.   Co.   V.   Levy,   59  office    were  reasonable  (Western  U. 

Tex.  563.  Tel.  Co.  v.  Harding,  103  Ind.  505). 

"  Ind.  R.  S.  [1881],  §  4176;  Ark.  =  Western  U.  Tel.  Co.  v.  Kinney, 

Dig.  [1884],  §  6419;  Little  Rock,  &c.  106  Ind.  468. 
Tel.  Co.  V.  Davis,  41  Ark.  79.  *  Western  U.  Tel.  Co.  v.  Adams, 

8  Western  U.  Tel.  Co.  v.  Scircle,  87  Ind.  598. 
103  Ind.  227.  '  Ind.  R.  S.  [i88i],  §  4177:  Mo. 

*  Where  a  message  was  received  R.  S.  [1879],  §  887;  Western  U.  Tel. 

in  office    hours  and   promptly  trans-  Co.  v.  Fenton,  52  Ind.  i ;  Markel  v. 

mitted  to  another  office,  where  it  was  Western  U.  Tel.  Co.,  19  Mo.  App.  80. 
received  in  the  evening,    after  office  "  Western  U.  Tel.  Co.  v.  Pendle- 

hours,  and  so  not  delivered  until  noon  ton,  122  U.  S.  347. 
of  the  next  day,  the  company  was  not  '  Peoria  Bridge  Asso.  v.  Loomis, 

liable    as  the  office  hours  at  the  last  20  111.  235  ;  Beardsley  v.  Swann,  4  Mc- 
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lost  by  him  during  his  disabilities/  and  a  fair  compen- 
sation for  the  physical*  and  mental*  suffering  caused  by 
the  injury,  as  well  as  for  any  permanent  reduction  of 
his  power  to  earn  money.*     The  moral  character  of  the 


Lean,  333 ;  Oliver  v.  North  Pacific  Tr. 
Co.,  3  Oregon,  84;  Memphis,  &c.  R. 
Co.  V.  Whitfield,  44  Miss.  466.  See 
Ransom  v.  N.  Y.  &  Erie  R.  Co.,  15 
N.  Y.  415;  Brignoli  v.  Chicago,  &c. 
R.  Co.,  4  Daly,  182;  Metcalfe/.  Baker, 
57  N.  Y.  662 ;  Sheehan  v.  Edgar,  58 
Id.  631 ;  Phillips  v.  Southwestern  R. 
Co.,  L.  R.  4  Q-  B.  Div.  406. 

1  Wade  V.  Leroy,  20  How.  U.  S. 
34;  Walker  7/.  Erie  R.  Co.,  63  Barb. 
260;  Phillips  V.  So.  W.  R.  Co., 
supra;  Memphis,  &c.  R.  Co.  v.  Whit- 
field, 44  Miss.  466 ;  Peoria  Bridge  As- 
soc. V.  Loomis,  20  111.  235 ;  see  Morse 
V.  Auburn,  &c.  R.  Co.,  10  Barb.  621 ; 
Goodno  V.  Oshkosh,  28  Wise.  300; 
Nones  v.  Northouse,  46  Verm.  587. 
Plaintiff  cannot  recover  for  his  own 
loss  of  time  and  capacity  to  labor,  and 
in  addition  what  he  has  to  pay  another 
to  supply  that  loss  of  labor  (Blackman 
V.  Gardiner  Bridge,  75  Maine,  214). 

2  Ransom  v.  N.  Y.  &  Erie  R.  Co., 
1 5  N.  Y.  41 5.  To  the  same  effect,  Cur- 
tis V.  Rochester,  &c.  R.  Co.,  18  N.  Y. 
534;  affirming,  20  Barb.  282;  Morse 
V.  Auburn,  &c.  R.  Co.,  10  Id.  621 ;  Pe- 
oria Bridge  Asso.  v.  Loomis,  20  111. 
235 ;  Beardsley  v.  Swann,  4  McLean, 
333;  Oliver  z'.  North  Pacific  Tr.  Co., 
3  Oregon,  84;  see  Linsley  v.  Bushnell, 
15  Conn.  225.  In  estimating  damages 
for  an  assault,  unintentionally  but  reck- 
lessly committed,  the  jury  may  consid- 
er pain  as  well  as  wounded  feelings 
(West  V.  Forrest,  22  Mo.  344). 

^  Masters  v.  Warren,  27  Conn. 
293;  Memphis,  &c.  R.  Co.  v.  Whit- 
field, 44  Miss.  466;  Dirmeyer  v. 
O'Hem,  [La.]  3  So.   Rep.  132.    The 


mental  sirffering  and  anxiety  caused 
by  the  apprehension  of  danger,  or  by 
efforts  to  escape  from  the  consequences 
of  the  injury,  may  be  considered  by 
jury  (Seger  v.  Barkhamsted,  22  Conn. 
290;  Canning  v.  Williamstown,  i 
Cush.  451).  In  Johnson!/.  Wells  (6 
Nev.  224),  it  was  held  that  such  dam- 
ages should  not  be  allowed  against 
common  carriers.  See  Hannibal,  &c. 
R.  Co.  V.  Martin,  in  111.  219;  Porter 
V.  Hannibal,  &c.  R.  Co.,  71  Mo.  66, 

*  Holyoke  v.  Grand  Trunk  R.  Co., 
48  N.  H.  541.  In  an  action  against 
a  carrier,  for  a  personal  injury,  the 
jury  are  to  consider  what,  before 
the  injury,  was  the  health  and  phys- 
ical and  mental  ability  of  the  plaint- 
iff to  maintain  his  family,  as  com- 
pared with  his  condition  afterwards,  in 
consequence  of  the  injury,  and  how 
far  it  is  permanent  in  its  results,  as 
well  as  the  physical  and  mental  suf- 
fering he  has  sustained  by  such  in- 
jury, and  should  allow  such  damages 
as  will  fairly  compensate  the  plaintiff 
for  the  loss  and  injury  so  sustained 
(Stockton  V.  Frey,  4  Gill,  406 ;  Toledo, 
&c.  R.  Co.  V.  Baddeley,  54  111.  19). 
S.  P.,  Phillips  V.  Southwestern  R.  Co., 
L.  R.  4  Q.  B.  Div.  406.  In  a  similar 
action  it  was  held  that  the  plaintiff 
might  prove  that  he  was  engaged  in  a 
particular  business,  for  which  he  has 
been  incapacitated,  though  the  declar- 
ation contained  no  specification  of 
such  business,  or  any  statement  that 
he  was  obliged  to  relinquish  the  same 
(Wade  V.  Leroy,  20  How.  U.  S.  34). 
But,  in  Massachusetts,  such  damages 
must  be  specially  pleaded  (Baldwin  v. 
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plaintiff  does  not  affect  the  measure  of  his  damages.^  A 
jury  has  not  unlimited  discretion  to  award  such  damages 
as  they  think  fit* 

§  759.  Expenses  of  cure.— In  order  to  warrant  any  re- 
covery for  the  expense  of  cure,  some  evidence  of  the  value 
or  actual  cost  of  medicines  and  attendance  must  be  given.* 
But  the  plaintiff  may  recover  such  value,  when  proved, 
notwithstanding  the  fact  that  the  expenses  were  paid  by  a 
stranger  to  the  action  *  or  that  the  cure  was  affected  by  the 
gratuitous  services  of  a  benevolent  physician.^  For  such 
kindness  was  obviously  intended  for  the  benefit  of  the 
injured  person,  and  not  for  the  benefit  of  the  injurer ;  and 
the  benevolent  stranger  could  not  sue  the  latter  for  the 


Western  R.  Co.,  4  Gray,  333),  and  if 
the  value  of  the  business  lost  is  to  be 
allowed,  it  should  certainly  be  spec- 
ially pleaded  (Collins  w.  Dodge,  [Minn.] 
35  N.  W.  Rep.  368).  In  determining 
the  actual  damages  sustained  by  one 
who  is  permanently  injured  and  ren- 
dered incapable  of  earning  compensa- 
tion, the  expectancy  of  plaintiff's  life 
must  be  considered ;  the  damage  being 
continuing,  and  ending  only  with  his 
life  (Knapp^/.  Sioux  City,  &c.  R.  Co., 
71  Iowa,  41 ;  32  N.  W.  Rep.  18).  That 
"plaintiff 's  right  hand  had  been  per- 
manently injured  and  ruined  and  ren- 
dered unfit  for  use  and  labor,"  held, 
to  be  a  sufficient  allegation  of  special 
damages  (Indiana  Car  Co.  v.  Parker, 
100  Ind.  181).  See  Marion  v.  Chi- 
cago, &c.  R.  Co.,  64  Iowa,  568 ;  66  Id. 
585 ;  Klein  v.  Jewett,  26  N.  J.  Eq. 
474;  Colby  V.  Wiscasset,  61  Maine, 
304;  Houston,  &c.  R.  Co.  v.  Boehm, 
57  Tex.  1 52 ;  Houston,  &c.  R.  Co.  v. 
Willie,  53  Id.  318.  An  averment  of 
"anguish"  includes  both  mental  and 
physical  suffering  (Cook  v.  Mo.  Pacific 
R.  Co.,  19  Mo.  App.  329). 


1  IndianapoUs,  &c.  R.  Co.  v.  Bush, 
loi  Ind.  582.  , 

"  Where  the  court  charged  "  that 
there  was  no  certain  rule  by  which  to 
estimate  the  damages  for  the  personal 
injury  to  the  plaintiff,  and  that  the  jury 
will  fix  them  at  such  sum  as  they  think 
right  and  proper  under  the  evidence," 
held,  that  the  instruction  should  have 
been  more  precise,  and  that  as  the 
injury  was  not  willful,  there  was  no 
room  for  vindictive  damages  (Heil  v. 
Glanding,  42  Penn.  St.  493 ;  Louisville, 
&c.  R.  Co.  V.  Case,  9  Bush,  728).  But 
compare  Frericks  v.  Bermes,  22  Fed. 
Rep.  424 ;  Indiana  Car  Co.  v.  Parker, 
100  Ind.  181. 

3  Reed  v.  Chicago,  &c.  R.  Co.,  S7 
Iowa,  23.  In  the  absence  of  such  ev 
idence,  it  is  error  to  instruct  the  jury 
that  they  may  allow  for  medicines  and 
medical  treatment  reasonably  and  ne- 
cessarily employed  (Eckerd  v.  Chi- 
cago, &c.  R.  Co.,  70  Iowa,  353). 

*  Klein  v.  Thompson,  19  Ohio 
St.  569. 

6  Varnham  v.  Council  Bluffs,  52 
Iowa,  698. 
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amount  thus  expended.  The  case  is  entirely  different, 
where  the  action  is  brought  by  a  married  woman  or  an 
infant,  and  the  husband  or  parent  has  paid  the  expense  of 
cure  ;  because  such  husband  or  parent  has  a  legal  claim 
against  the  wrong-doer  for  the  amount  thus  paid.  In 
such  cases,  therefore,  these  expenses  cannot  be  recovered 
without  proof  that  they  were  paid  out  of  the  separate 
property  of  the  plaintiff,  or  paid  by  a  stranger  for  the 
direct  benefit  of  the  plaintiff,  so  that  the  defendant  shall 
not  be  exposed  to  a  double  liability.^ 

§  760.  Loss  of  time.— The  value  of  the  plaintiff's  time 
should  be  estimated  with  due  regard  to  his  actual  earnings, 
and  not  upon  any  uniform  valuation  of  time.*  Therefore 
evidence  is  competent  for  either  party  as  to  the  nature  of 
his  occupation,  the  extent  of  his  business,  the  importance 


■*  This  is  the  true  rule  in  both 
cases.  So,  if  plaintiff  is  a  married 
woman,  it  must  appear  that  she  paid 
out  of  her  separate  estate  any  expenses 
which  she  seeks  to  recover  (Moody  v. 
Osgood,  50  Barb.  628 ;  see  Drinkwater 
V.  Dinsmore,  80  N.  Y.  390).  Com- 
pare Goodno  V.  Oshkosh,  28  Wise. 
300. 

8  Verdicts  of  $10,000  (Illinois  Cent. 
R.  Co.  V.  Welch,  52  111.  183)  and  $18,- 
000  (Chicago,  &c.  R.  Co.  v.  Jackson, 
55  111.  492),  in  favor  of  persons  earning 
only  $500  a  year,  have  been  set  aside. 
But  $10,000,  in  favor  of  a  person  earn- 
ing $750  a  year,  and  permanently  dis- 
abled, was  held  not  too  much  to  stand 
(Britton  V.  South  Wales  R.  Co.,  i 
Fost.  &  F.  171).  And  $35,000  was 
held  to  be  inadequate,  where  the 
plaintiff,  a  physician,  had  a  practice, 
worth  $25,000  a  year,  had  lost  this 
practice  for  sixteen  months  before  the 
trial,  had  paid  $5,000  for  medical  at- 
tendance and  was  permanently  injured 
in  health  (Phillips  v.  Southwestern  R. 


Co.,  L.  R.  4  Q.  B.  Div.  406).  Plaint- 
iff may  show  annual  earnings  for  six 
years  prior  to  the  injury  (Ehrgott  v. 
New  York,  96  N.  Y.  264).  A  lawyer 
proved  annual  earnings  for  five  years 
in  Nash  v.  Sharpe  (19  Hun,  365). 
See  also,  Kessel  v.  Butler,  53  N.  Y. 
612;  Joslin  V.  Grand  Rapids  Ice  Co., 
53  Mich.  322;  Bridger  v.  Asheville, 
&c.  R.  Co.,  [S.  C]  3  S.  E.  Rep.  860. 
Testimony  showing  the  difference  be- 
tween the  wages  earned  before  the 
injury,  and  those  afterwards,  is  com- 
petent to  show  the  extent  of  injuries 
(Conner  v.  Pioneer  Fire-proof  Const. 
Co.,  29  Fed.  Rep.  629).  See  also, 
Louisville,  &c.  R.  Co.  v.  Frawley,  9 
N.  E.  Rep.  594;  Schultz  v.  Chicago, 
&c.  R.  Co.,  48  Wise.  375;  Carthage 
Turnpike  Co.  v.  Andrews,  102  Ind. 
138;  Secord  v.  St.  Paul,  &c.  R.  Co.,  18 
Fed.  Rep.  221.  The  unearned  wages 
which  an  injured  person  receives  from 
his  employer  are  not  to  go  in  mitiga- 
tion of  damages  (McLaughlin  v.  Cor- 
ry,  77  Penn.  St.  109), 
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of  his  personal  oversight  of  it,^  and  his  age  and  intelli- 
gence.'* And  if  he  uses  his  time  for  any  valuable  purpose, 
though  he  does  not  actually  earn  money  by  it,  he  should  be 
allowed  the  reasonable  value  thereof.  But  if  he  has  been 
accustomed  to  spend  his  time  in  mere  pleasure  seeking 
he  ought  not  to  recover  anything  for  the  loss  of  his  time. 
Therefore  evidence  to  show  that  the  plaintiff  was  a  habit- 
ual drunkard  is  competent  in  mitigation  of  damages.*  A 
married  woman  injured  cannot  recover  for  loss  of  time, 
unless  she  carried  on  a  separate  business.* 

§  761.  Physical  and  mental  suffering.— It  is  not  neces- 
sary, in  order  to  justify  an  allowance  for  pain,  that  there 
should  be  direct  evidence  of  the  extent  of  pain  actually 
endured.^  Pain  which  is  certain  to  be  suffered  in  the 
future  may  be  reckoned  in  damages;*  and  it  need  not  be 
specially  pleaded.'^  The  mental  suffering  which  may  be 
allowed  for  is  only  such  as  arises  from  the  plaintiff's 
reflections  upon  what  he  personally  has  to  endure,  or 
anxiety    for  his  escape  ;    and  even  this   affords  no  basis 

'  New  Jersey  Exp.  Co.  v.  Nichols,  '  Cleveland,  &c.  R.  Co.  v.  Suther- 

33  N.  J.  Law,  434;  Lincoln  v.  Sara-  land,  19  Ohio  St.  151.     Contra^  Balti- 

toga,  &c.   R.   Co.,    23  Wend.   425 ;  more,  &c.  R.  Co.   v.  Boteler,  38  Md. 

Wade  V.  Leroy,  20  How.  U.  S.  34.    An  568. 

extensive  and  lucrative  business  is  to  •*  Thomas  v.  Brooklyn,  58  Iowa, 

be  considered  (Walker  v.  Erie  R.  Co.,  458. 

63  Barb.  260) ;  and  the  plaintiff 's  in-  ^  Pain    is    sufficiently   proved  by 

ability  to  continue  it  (Phillips  v.  South-  proof  of  mangling  and  crushing  (Chi- 

westem  R.  Co.,  L.  R.  4  Q.  B.  Div.  cago,  &c.  R.  Co.  v.  Warner,  108  III. 

406).    In  an  action  to  recover  for  in-  538). 

juries  to  the  plaintiff  and  his  traction  '  Morse  v.  Auburn,  &c.  R.  Co.,  10 

engine,  evidence  that  the  plaintiff  had  Barb.  621 ;  Curtis  v.  Rochester,  &c. 

work  for  the  engine  to  perform  for  R.   Co.,   18  N.  Y.  534;  Cumming  v. 

many  days  ahead  when  the  injury  oc-  Brooklyn  R.  Co.,  38  Hun,  362;  Aaron 

curred,  is  admissible  on  the  question  v.  Second  Av.  R.  Co.   2  Daly,  127. 

of  damages  (Woodbury  v.  Owosso,  The  probability  of  future  pain  must 

[Mich.]  31  N.  W.  Rep.  130).  amount   to    a    reasonable    certainty 

"  Huizega  v.  Cutler,  &c.  Lumber  (Strohm  v.  N.  Y.,  Lake  Erie,  &c.  R. 

Co.,  51  Mich.  272.    Early  manhood  Co.,  96  N.  Y.  305). 

is  of  special  value  (Walker  v.  Erie  R.  '  Curtiss  v.  Rochester,  &c.  R.  Co., 

Co.,  63  Barb.  260).  20  Barb.  282;  affirmed,  18  N.  Y.  534. 
Vol.  II.— 42 
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for  damages,  in  the  absence  of  personal  injury.^  His 
distress  in  view  of  the  consequences  which  his  disability 
m,ay  bring  upon  others,  even  of  his  own  family,  is  too 
remote  a  consequence  of  the  injury  to  be  compensated 
for  in  damages  ;  ^  as  is  also  his  anxiety  about  others  who 
may  be  in  danger  from  the  same  cause.*  But  in  an  action 
against  a  physician,  for  an  injury  to  the  wife  in  delivering 
her  of  a  child,  damages  may  be  given  not  only  for  the  loss 
of  time  necessary  to  effect  a  cure,  and  the  expense  of 
employing  another  physician,*  but  also  for  the  mental 
suffering  of  the  wife  produced  by  the  destruction  of  the 
child.  ^  The  degree  of  mental  suffering  will  vary  greatly 
with  the  sex,  age,  and  constitution  of  the  person  injured. 

§  762.  Wealth  of  defendant  or  poverty  of  plaintiff  not  to 
be  considered.— The  wealth  of  the  defendant,*  or  the  pov- 
erty or  family  distress  of  the  plaintiff  cannot  be  taken  in- 


'  Trigg  V.  St.  Louis,  &c.  R.  Co., 
74  Mo.  147;  Wyman  v.  Leavitt,  71 
Maine,  227.  Compare  Giblin  v.  Mc- 
Intyre,  2  Utah,  384.  The  mental  pain 
must  be  an  element  or  a  necessary 
consequence  of  the  physical  pain 
(Salina  v.  Trosper,  27  Kans.  544).  It 
is  not  strictly  accurate  to  charge  the 
jury  that  they  may  consider  the  injury 
to  plaintiff 's  "  pride  and  manhood ; " 
but  as  he  was  permanently  deformed 
by  his  injury  the  jury  might  well  ap- 
ply the  charge  to  the  deformity ;  and 
so  the  error  was  held  not  serious 
(Atlanta,  &C.R.  Co.  v.  Wood,  48  Geo. 

565). 

2  The  death  of  plaintiff's  husband 
by  the  same  cause  as  injured  her,  or 
the  fact  that  she  has  children  depend- 
ent upon  her  for  support,  is  not  admis- 
sible to  increase  the  damages  (Shaw 
V.  Boston  &  Worcester  R.  Co.,  8 
Gray,  45). 

8  Keyes  v.   Minneapolis,    &c.   R. 
'  Co.,  [Minn.]  30  N.  W.  Rep.  888. 


*  Leighton  v.  Sargent,  31  N.  H. 
119. 

'  Smith  V.  Overby,  30  Geo.  241. 

"  Indirect  proof  of  the  defendant's 
wealth  is  just  as  inadmissible  as  di- 
rect proof,  and  for  the  same  reasons 
(Moody  V.  Osgood,  50  Barb.  628;  Chi- 
cago City  R.  Co.  V.  Henry,  62  111.  142. 
Compare  Buckley  v.  Knapp,  48  Mo. 
152;  Belknap  v.  Boston,  &c.  R.  Co., 
49  N.  H.  358).  So  held,  in  an  action 
for  injury  causing  death  (Conant  v. 
Griffin,  48  111.  410).  See  also  Barbour 
County  V.  Horn,  48  Ala.  567 ;  Morgan 
V.  Durfee,  69  Mo.  469;  Hayes  v.  St. 
Louis  R.  Co.,  IS  Mo.  App.  583. 

'  In  an  action  against  a  carrier  to 
recover  compensation  for  personal  in- 
juries, the  plaintiff  cannot  give  in  evi- 
dence, for  the  purpose  of  ihcreasing 
the  damages,  that  he  has  a  wife  and 
children  (Stockton  v.  Frey,  4  Gill,  406; 
Shaw  V.  Boston  &  Worcester  R.  Co., 
8  Gray,  45 ;  Chicago,  &c.  R.  Co.  v. 
Moranda,  93  111.  302 ;  Central  R.  Co. 
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to  account,  nor  directly  or  indirectly  put  in  evidence;  but 
the  amount  of  property  accumulated  by  the  plaintiff's  own 
exertions  may  be,  for  the  purpose  of  showing  his  earning 
capacity.^ 

§  763.  Damages  in  favor  of  parent,  master,  etc.— The 
damages  recoverable  by  a  husband,  parent,  or  master,  for  a 
negligent  injury  to  the  person  of  his  wife,  child,  or  serv- 
ant, are  strictly  limited  to  an  amount  fully  compensatory 
for  the  consequent  loss  of  service,  for  a  period  not  exceed- 
ing the  minority  of  a  child,^  or  the  term  of  service  of  a 
servant,  and  the  expenses  which  the  plaintiff  has  incurred 
in  consequence  of  the  injury,  such  as  for  surgical  attend- 
ance, nursing,  and  the  like.  These  he  is  entitled  to  recover,* 
but  no  more,''  unless  the  injury  was  occasioned  by  gross 


V.  Moore,  61  Geo.  1 51 ;  Dreiss  v.  Fried- 
rich,  57  Tex.  70 ;  Mulcairns  v.  Janes- 
ville,  67  Wise.  24).  But  evidence  as  to 
the  number  of  the  plaintiff's  family, 
if  really  material  as  tending  to  show 
that  he  would  have  pursued  a  certain 
avocation  if  not  injured,  is  competent 
for  that  purpose  only  (Baltimore,  &c. 
R.  Co.  V.  Shipley,  31  Md.  368).  Evi- 
dence as  to  his  poverty  is  not  admis- 
sible (Mackoy  v.  Mo.  Pacific  R.  Co.,  18 
Fed.  Rep.  236 ;  Shea  v.  Potrero,  &c. 
R.  Co.,  44  Cal.  414;  La  Salle  v. 
Thomdike,  7  111.  App.  282;  Chicago, 
&c.  R.  Co.  V.  Howard,  6  111.  App. 
569;  Mo.  Pacific  R.  Co.  v.  Lyde,  57 
Tex.  505).  But  testimony  tending  to 
show  the  pecuniary  circumstances  of 
the  parents  of  a  child  killed  by  the  al- 
leged negligence  of  a  railroad  com- 
pany was  held  admissible  (Cooper  v. 
Lake  Shore,  &c.  R.  Co.,  [Mich.]  33  N. 
W.  Rep.  306). 

1  Shaber  v.  St.  Paul,  &c.  R.  Co., 
28  Minn.  103. 

^  The  recovery  of  a  parient  must 
be  limited  to  this  (Traver  v.  Eighth 
Av.  R.  Co.,  6  Abb.  N,  S.  46;  3  Keyes, 


497);  he  cannot  recover  for  the  loss 
cii  future  service,  unless  that  is  speci- 
ally pleaded  (Gilligan  v.  Harlem  R. 
Co.,  I  E,  D.  Smith,  453).  The  meas- 
ure of  damages  in  such  case  is  the 
money  value  of  the  child's  semces 
until  it  attains  its  majority,  reduced  by 
the  cost  of  its  maintenance  and  edu- 
cation (Birmingham  v.  Dorer,  3  Brew- 
ster, 69).  In  an  action  by  husband 
and  wife  for  injuries  to  the  latter,  re- 
covery cannot  be  had  for  loss  of  her 
services,  nor  for  the  husband's  ex- 
penses for  nursing  and  medical  at- 
tendance (Kavanaugh  v.  Janesville, 
24  Wise.  618).  The  husband  alone 
can  sue  for  these  (Lindsey  v.  Dan- 
ville, 46  Verm.  144). 

'  In  an  action  by  a  father  for  in- 
juries to  his  son,  being  run  over  by  an 
engine,  which  so  crushed  his  leg  that 
it  required  amputation,  the  rule  of 
damages  is  compensation  for  the  loss 
of  services,  for  nursing,  surgical  and 
medical  attendance  (Oakland  R.  Co. 
V.  Fielding,  48  Penn.  St.  320).  In  this 
case  the  verdict  was  for  $1,800. 

•*  Gilligan  v.  Harlem  R.  Co.,  i  E. 
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carelessness,  under  circumstances  indicating  that  the  per- 
son in  fault  was  actuated  by  malice  toward  the  plaintiff, 
rather  than  toward  the  injured  child  or  servant.  In  such 
a  case  (which  must,  however,  be  rare),  the  plaintiff  might 
recover  exemplary  damages,  if  the  jury  saw  fit  to  award 
them.  Damages  awarded  upon  any  other  grounds  than 
these  clearly  belong  to  the  person  corporally  injured, 
whose  right  to  sue,  it  must  be  remembered,  is  entirely  un- 
affected by  the  action  of  his  parent  or  master.  If  the  lat- 
ter should  be  allowed  to  recover  for  the  pain  and  suffering 
of  the  servant,  it  would  follow  either  that  the  servant 
could  not  recover  himself  for  the  same  cause,  or  that  the 
negligent  person  would  be  liable  to  pay  twice  the  amount 
of  damage  which  he  had  really  done.  Either  alternative 
is  contrary  to  justice  and  common  sense.^ 

§  764.  Mental  suffering  of  parent. — A  more  plausible 
claim  might  be  advanced  for  the  recovery  of  damages  on 
account  of  the  injured  feelings  of  a  parent.  But  when  we 
consider  that  the  whole  foundation  of  the  parent's  right  to 
recover  for  an  injury  to  his  child  is  in  the  relation  of  mas- 
ter and  servant  between  them,  and  that  he  cannot  recover 
upon  any  ground  not  common  to  him  with  all  other  mas- 
ters, it  appears  unreasonable  to  allow  the  feelings  to  be 
taken  into  account  in  an  action  so  purely  business-like  in 
its  origin.     And  so  it  has  been  decided.^ 

§  765.  Insurance  not  deducted  from  damages. — An  insur- 
ance against  accident  or  death  cannot  reduce  the  damages 
recoverable  by  the  injured  person  or  his  representatives, 

D.  Smith,  453.    Where  a  father  sues  Fairchild  v.  California  Stage  Co.,  13 

for  injuries  to  his  child,  the  child's  Cal.  599. 

personal  suffering,  loss  of  a  limb,  etc.,  1  See  Whitney   v.    Hitchcock,   4 

would  be  the  subject  of  an  action  by  Denio,  461 ;   Pennsylvania  R.  Co.  v. 

the  child  himself,  and  should  not  enter  Kelly,  31  Penn.  St.  372;    Covington 

into  the  computation  of  the  father's  Street  R.  Co.  v.  Packer,  9  Bush,  455. 
damages  (Pennsylvania  R.  Co.  v.  Kel-  ^  Galveston  v.  Barbour,  62  Tex. 

ly,  31  Penn.  St.  372).    But  see  contra,  172. 
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even  though  the  amount  insured  be  payable  to  the  same 
persons  as  those  to  whom  the  damages  are  to  be  ulti- 
mately paid.^  The  same  rule,  of  course,  applies  to  insur- 
ances of  property  injured  by  negligence.'^  The  party  effect- 
ing the  insurance  paid  for  it;  and  there  is  no  equity  in  the 
claim  of  the  negligent  person  to  the  benefit  of  a  contract 
for  which  he  never  gave  any  consideration.  Even  if  the 
premium  were  charged  to  him,  he  would  still  have  the 
unfair  advantage  of  an  option  to  take  the  benefit  of  a 
contract,  contingently  beneficial,  after  the  contingency  has 
happened.  If  any  difference  ought  to  be  made  under  such 
circumstances,  it  is  the  insurer  who  ought  to  receive  the 
benefit  of  the  injured  party's  claim  for  damages ;  but  this, 
also,  is  rightly  settled  to  the  contrary. 

766.  Damages  in  case  of  death. — The  statutes  of  Arkan- 
sas, Illinois,  Michigan,  Nebraska,  New  Jersey,  New  York, 
North  Carolina,  Ohio,  Vermont  and  Wisconsin,^  upon 
which  the  right  of  any  person  to  recover  damages  in  those 
states  for  the  death  of  another  exclusively  depends,  all 
provide  for  the  assessment  of  damages  "with  reference 
to  the  pecuniary  injury"  sustained  by  the  widow,  next 
of  kin,  etc.,  of  the  deceased  person.  The  courts  have  uni- 
formly construed  this  language  as  restricting  the  damages 
recoverable  in  such  an  action  to  an  amount  which  will 
fairly  compensate  the  persons  for  whose  benefit  the  suit 
was  brought,  for  their  loss  in  a  strictly  pecuniary  sense 
by  the  death  of  the  injured  person;  or,  in  other  words, 

1  Althorf  V.  Wolfe,  22  N.  Y.  355.  »  Ark.  Dig.  of  Stat.  [1884],  §  5226 ; 

S.    P.,    Harding   v.   Townshend,    43  111.  R.  S.  [1887],  c.  70;   Mich.  Gen. 

Verm,  536.     Campbell,   C.  J.,  ruled  Stat.  [1882],  §8314;  Neb.  Comp.  Stat, 

differently  in  «/«/rz«j  (Hicks  w.  New-  [1887],  p.  338,  §  2;   N.  Y.  Code  Civ. 

port,  &c.  R.  Co.,  cited  in  4  Best  &  S.  Pro.  §  1902,  et  seq.;  N.  J.  Rev.  [1887], 

403);  but  that  decision  has  received  p.  292,  §  2;  N.  C.  Code  [1883].  §  1498, 

no  further  sanction.  et  siq.;   Ohio  R.  S.  [1884],   §  6135; 

»  Collins  V.  N.  Y.  Central  R.  Co.,  Verm.  R.  S.  [1880],  §  2139;  Wise.  R. 

5  Hun,  563  ;  Briggs  v.  N.  Y.  Central  S.  [1878],  §  4256. 
R.  Co.,  72  N.  Y.  26  ;  Weber  v.  Mor- 
ris, &c.  R.  Co.,  36  N.  J.  Law.  213. 
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that  nothing  can  be  allowed  for  in  damages  which  is  not 
of  definite  pecuniary  value. ■^  In  Pennsylvania^  and  In- 
diana,® under  less  explicit  statutes,  the  damages  are  limited 
to  the  pecuniary  loss,  adopting  the  construction  of  a  simi- 
lar statute  in  England.*  Slight  evidence  of  such  pecuniary 
loss  will  suffice.®  Under  the  Iowa  statute,  the  measure  of 
damages  for  the  death  of  a  person  caused  by  negligence  is 
the  amount  that  will  compensate  his  estate  for  the  loss 


*  This  was  first  decided  in  Blake 
V.  Midland  R.  Co.  (18  Q.  B.  93),  and 
has  been  uniformly  followed  since 
(Safford  v.  Drew,  3  Duer,  627 ;  Leh- 
man V.  Brooklyn,  29  Barb.  234;  Telfer 
V.  Northern  R.  Co.,  30  N.  J.  Law,  188; 
Chicago  2/.  Major,  18  111.  349;  Chicago, 
&c.  R.  Co.  V.  Morris,  26  111.  400; 
Pennsylvania  R.  Co.  v.  Henderson,  51 
Penn.  St.  315).  In  actions  to  recover 
such  damages,  in  order  to  arrive  at 
the  pecuniary  worth  of  the  deceased 
to  his  family,  it  is  competent  to  prove 
his  age,  strength,  health,  skill,  industry, 
habits  and  character,  but  not  the  num- 
ber of  children  left  by  him  (Kesler  v. 
Smith,  66JSr.  C.  154;  Burton  v.  Wil- 
mington, &c.  R.  Co.,  82  Id..  504).  It 
is  error  to  leave  to  the  jury  to  consider 
in  an  action  for  damages  for  the  death 
of  a  healthy  girl  1 1  years  old,  who  at 
the  time  she  was  killed  was  not  living 
with  her  parents,  the  uncertainty  of 
life  and  health,  the  uncertainty  of  her 
continuous  earnings,  and  of  their  dis- 
position had  she  lived,  with  the  uncer- 
tainty whether  she  would  have  cared 
for  her  parents  continuously,  or  at  all. 
Damages  based  upon  such  chances 
are  not  capable  of  being  measured  by 
a  pecuniary  standard  (Cooper  v.  Lake 
Shore,  &c.  R.  Co.,  [Mich.]  33  N.  W. 
Rep.  306). 

2  ,Purdon's  Dig.  [1862],  p.  754,  §  3 ; 
Id.  [1883],  p.  1267,  §  3.  See  Pennsyl- 
vania R.  Co.  V.  Bantom,  54  Penn.  St. 
495 ;  Pennsylvania  R.  Co.  v.  Zebe,  33 


Id.  318.  As  to  act  of  1868,  limiting 
amount  of  recovery  against  railroad 
companies  for  causing  death,  see  Kay 
V.  Pennsylvania  R.  Co.,  65  Penn.  St. 
269;  North  Penn.  R.  Co.  v.  Kirk,  90 
Penn.  St.  15;  Pennsylvania  R.  Co.  v. 
Keller,  67  Id.  300  ;  Pennsylvania  R. 
Co.  V.  Langdon,  92  Id.  21.  The 
measure  of  damages  for  killing  a 
father  is  what  he  could  have  earned 
during  his  lifetime  for  the  benefit  of 
his  family  (Mansfield  Coal,  &c.  Co.  v. 
McEnery,  91  Id.  185). 

'  Indiana  R.  S.  [1881],  §  284.  In  an 
action  by  a  mother  for  death  of  son, 
held  error  to  instruct  the  jury  to  take 
into  consideration  such  ' '  other  cir- 
cumstances as  have  injuriously  affect- 
ed the  plaintiff,  in  person,  in  peace  of 
mind,  and  in  happiness  "  (Ohio,  &c.  R. 
Co.  V.  Tindall,  1 3  Ind.  366).  A  plaintiff 
cannot  unite  in  one  action  a  claim  for 
injuries  to  himself  and  one  for  death 
of  his  child,  resulting  from  the  same 
accident  (Cincinnati,  &c.  R.  Co.  v. 
Chester,  57  Id.  297). 

*  Stat.  9  &  10  Vic.  c.  93  ;  Blake  v. 
Midland  R.  Co.,  18  Q.  B.  93. 

5  In  Cornwall  v.  Mills  (44  N.  Y. 
Superior,  45)  it  was  held  that  very 
slight  evidence  of  pecuniary  injury  or 
loss  is  sufficient  to  warrant  the  sub- 
mission of  a  case  to  the  jury,  who  are 
thereupon  to  award  "such  damages 
as  they  shall  deem  a  fair  and  just 
compensation  therefor" 
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resulting  from  his'  premature  death  ;^  and  in  New  York, 
interest  is  to  be  allowed  on  the  amount  recovered  from 
the  death  of  the  deceased.^  The  sufferings  of  the  de- 
ceased person  from  the  injury,*  and  the  grief  and  dis- 
tress of  his  relatives*  cannot  be  taken  into  account.  In 
England  there  can  be  no  recovery  for  the  loss  of  the 
society  of  the  deceased,  except  so  far  as  that  involves 
the  loss  of  valuable  service.®  In  New  York,  a  husband 
may  maintain  an  action  for  loss  of  a  wife's  society^  as  well 
as  for  loss  of  her  service,  which  abates,  however,  at  his 
death,  for  the  former  cause,  though  not  for  the  latter.*    If 


1  Iowa  Rev.  Code  [i88o],  §  2526. 
In  determining  such  amount,  the  jury- 
must  consider  the  occupation,  age, 
health,  habits,  and  the  probable  dura- 
tion of  the  life  of  deceased  (Kelley  v. 
Central  R.  Co.,  5  McCrary,  653). 

2  Code  Civ.  Pro.  §  1904  ;  Salter  v. 
Utica,  &c.  R.  Co.,  86  N.  Y.  401. 

'  Lehman  v.  Brooklyn,  29  Barb. 
234.  Nothing  can  be  recovered  as  a 
solatium  for  wounded  feelings,  or  by 
way  of  vindictive  damages  (Pennsyl- 
vania R.  Co.  V.  Vandever,  36  Penn.  St. 
298).  So,  in  an  action  by  the  father 
for  injuries  to  his  child,  it  is  error  to 
instruct  the  jury  "  that  there  is  no  ab- 
solute measure  of  damages,  and  that 
they  might  give  such  damages  as  they 
believed  to  be  right,  ^  to  compensate 
the  plaintiff  for  the  loss  and  injury 
sustained"  (Pennsylvania  R.  Co.  v. 
Kelly,  31  Penn.  St.  372).  To  same 
effect,  Penn.  R.  Co.  v.  Butler,  57  Id. 
335;  Penn.  R.  Co.  v.  Books,  Id.  339; 
Chicago,  &c.  R.  Co.  v.  Swett,  45  111. 
197 ;  Illinois  Cent.  R.  Co.  v.  Welch,  52 
Id.  183. 

*  Mynning  v.  Detroit,  &c.  R.  Co., 
59  Mich.  257.  See  also,  Au  v.  N.  Y., 
Lake  Erie,  &c.  R.  Co.,  29  Fed.  Rep. 
72;  Ohio,  &c.  R.  Co.  V.  Tindall,  13 
Ind.  366. 


=  Blake  v.  Midland  R.  Co.,  18  Q. 
B.  93 ;  see  Green  v.  Hudson  River  R. 
Co.,  32  Barb.  25.  In  an  action  by  a 
wife  on  the  death  of  her  husband,  a 
motion  was  made  for  a  commission  to 
prove,  amongst  other  things,  that  the 
deceased  did  not  support  his  family, 
but  that  his  wife  allowed  him  ;£8o  a 
year  from  her  separate  estate,  and 
that  he  had  lived  on  terms  of  improper 
intimacy  with  his  servant.  Held,  that 
the  evidence  was  admissible  (Brash  v. 
Steele,  Hay,  90;  7  D.  B.  M.  539).  So 
for  like  reasons,  evidence  that  the  de- 
ceased was  a  drunken,  worthless  man 
is  admissible  (Nashville,  &c.  R.  Co.  v. 
Prince,  2  Heisk.  580) ;  and  so  is  evi- 
dence that  he  was  insolvent  and  in 
failing  health  at  the  time  he  was  in- 
jured (Hutton  V.  Windsor,  34  Upper 
Can.  [Q.  B.]  487). 

*  Where  a  wife  dies  from  an  in- 
jury, the  husband  is  entitled  to  recover 
for  expenses  incurred,  and  for  loss  of 
her  services  and  of  her  society ;  but,  if 
he  dies  pending  the  action,  it  will  not 
survive  for  loss  of  society,  but  will  for 
the  other  items  (Cregin  v,  Brooklyn, 
&c.  R.  Co.,  83  N.  Y.  S9S;  S.  C,  75 
N.  Y.  192). 
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any  claim  is  made  for  the  loss  of  training  or  education,  the 
capacity  of  the  deceased  to  give  such  service  must  be 
proved.^  It  follows,  as  a  matter  of  course,  that  the  plaint- 
iff in  an  action  of  this  kind  cannot  recover  exemplary 
damages;  ^  though  he  may  recover  prospective  damages.^ 

§  767.  The  rule  in  Kentucky  and  other  states.— The 
statutes  of  Kentucky,  Connecticut,  Missouri,  Tennessee 
and  Texas,*  affix  no  such  limitation  to  the  right  of  action 
for  an  injury  causing  death  ;  and  in  those  states  the  plaint- 
iff may  recover  the  same  damages  which  the  deceased 
might  have  recovered,  had  the  injury  been  just  less  than 
fatal.  The  jury  may,  therefore,  take  into  account  the  suf- 
ferings of  the  deceased,  and  may,  in  an  aggravated  case, 
award  exemplary  damages.  In  Massachusetts,  though  no 
strictly  private  action  can  be  maintained  for  the  death  of 


"  Illinois  Central  R.  Co.  v.  Wel- 
don,  52  111.  290. 

8  See  Penn.  R.  Co.  v.  Ogier,  35 
Penn.  St.  60;  Penn.  R.  Co.  v.  Van- 
dever,  36  Id.  298;  Penn.  R.  Co.  v. 
Henderson,  51  Id.  315;  Penn.  R.  Co. 
V.  Books,  57  Id.  339;  Conant  v.  Griffin, 
48  111.  410. 

'  In  case  of  death  of  a  young  man 
of  twenty-one,  his  brother  in  Germany 
recovered  $5,000  ;  and  the  award, 
though  deemed  large  and  almost  ex- 
emplary, was  allowed  to  stand  (Bier- 
bauer  v.  N.Y.  Central  R.  Co.,  15  Hun, 
559;  aff'd,  ^^  N.Y.  588).  The  verdict 
in  this  case  seems  to  have  been  sus- 
tained on  the  ground  of  ' '  prospective 
advantages."  See  Tilley  v.  Hudson 
Riv.  R.  Co.,  24  N.  Y.  471.  As  pro- 
spective damages  are  incapable  of  ac- 
curate estimate,  the  amount,  within 
the  statutory  limit,  must  be  determined 
by  the  jury  on  such  facts  as  the  age, 
sex,  health  and  intelligence  of  the  de- 
ceased, and  the  relationship  and  con- 
dition of  survivors  (Houghkirk  v.  Del- 
aware, &c.  Canal  Co.,  92  N.  Y.  219). 


*  Kentucky ;  In  a  suit  by  the  per- 
sonal representative  of  one  killed  by 
fault  of  a  railway  company's  agents 
against  such  company,  the  plaintiff 
may  recover  damages,  as  the  person 
himself  might  have  done  for  an  injury 
where  death  did  not  ensue,  and  may, 
therefore,  recover  exemplary  damages 
(Bowler  v.  Lane,  3  Mete.  [Ky.]  311; 
Chiles  V.  Drake,  2  Id.  146).  Con- 
necticut;  Goodsell  V.  Hartford,  &c. 
R.  Co.,  33  Conn.  51 ;  Murphy  v.  New 
Haven  R.  Co.,  29  Id.  496 ;  S.  C,  again, 
30  Id.  184;  Sonle  V.  New  Haven  R. 
Co.,  24  Id.  575.  Missouri:  Damages 
shall  be  according  to  ' '  mitigating  or 
aggravating  circumstances,"  and  for 
benefit  of  husband,  wife  and  children, 
&c.  (Mo.  Rev.  Stat.  [1879],  §  2121). 
Under  this  statute,  the  mental  suffer- 
ing of  survivors  is  to  be  considered 
(Owen  V.  Brockschmidt,  54  Mo.  285). 
Tennessee:  Tenn.  Code  [1884],  §§  3130, 
3134.  Texas  :  Tex.  R.  S.  [1879], 
art.  2903.  "Exemplary  as  well  as 
actual  dainages  may  be  recovered" 
(Id.,  art.  2901). 
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an  injured  person/  his  representatives  may  recover  damages 
for  all  the  damage  accruing  to  him  before  death,  including 
his  mental  as  well  as  physical  sufferings,  if  they  can  be 
proved.^  It  is  the  continuance  of  life,  and  not  sensibility, 
after  the  injury,  which  determines  whether  a  cause  of  ac- 
tion survives.* 

§  768.  Husband's  damages  for  wife's  death.— Unless  the 
statute  expressly  names  the  husband,  as  well  as  the  widow 
and  next  of  kin  of  a  deceased  person,  as  one  of  those  whose 
damage  is  to  be  considered,  his  loss  cannot  be  allowed  for 
in  the  damages  recovered  for  his  wife's  death,  since  he  is 
not,  in  a  legal  sense,  of  kin  to  her.*  The  same  rule  applies, 
of  course,  to  a  widow.  In  the  statutes  of  New  York, 
Maryland,  Mississippi,  South  Carolina,  Virginia,  Ohio,  and 
Wisconsin,  there  is,  now,  such  an  express  mention  of  the 
husband.  In  most  of  the  other  states  the  damages  recov- 
ered are  declared  to  be  for  the  exclusive  benefit  of  "  widow 
and  next  of  kin  ; "  but  in  Alabama,  Utah,  West  Virginia, 

1  Kearney  v.  Boston,  &c.  R.  Co.,  9  "  Dickins  v.  N.  Y.  Central  R.  Co., 
Cush.  108;  Moran  v.  HoUings,  125  23N.  Y.  158;  Green  w.  Hudson  River 
Mass.  93.  R.  Co.,  32  Barb.  25.     In  the  former 

2  Corliss  w.  Worcester,  &c.  R.  Co.,  case,  Denio,  J.,  said:  "It  is  the 
63N.H.404;  I  East.  Rep.  706.  Where  pecuniary  injury  resulting  to  the  wife 
deceased  fell  20  feet  and  became  un-  and  next  of  kin  which  is  to  be  esti- 
conscious  on  striking  and  remaining  mated ;  but  the  injury  to  the  husband, 
so  until  death,  it  was  held  there  could  when  it  is  the  wife  whose  death  has 
be  no  recovery  for  his  mental  or  other  been  caused  by  the  defendant's  act, 
suffering,  endured  during  the  fall,  be-  is  not  spoken  of  as  a  ground  of  dam- 
cause  there  could  be  no  proof.  It  was  ages.  And  the  husband  is  not  em- 
assumed  that,  ifthere  could  have  been,  braced  within  the  description  of  next 
there  might  have  been  a  recovery  of  kin  of  his  wife.  Husband  and  wife, 
(Kennedy  v.  Standard  Sugar  Refinery,  as  such,  are  not  of  kin  to  each  other 
125  Mass.  90).  in  a  legal  sense."    The  benefit  of  the 

'  Hollenbeck  v.  Berkshire  R.  Co.,  New  York  statute  has  since  been  ex- 

9  Cush.  478.    Where  an  injury  caused  tended  to  surviving  husbands  (Laws 

immediate  insensibility  and  death  in  of  1870,   ch.  78 ;  re-enacted  in  Code 

1 5  minutes,  an  action  survived  to  the  Civ.   Pro.,   §  1902).      See  Cregin  v. 

administrator  (Bancroft  z/. Boston,  &c.  Brooklyn,   &c.  R.  Co.,  83  N.  Y.  595  ; 

R.  Co.,  II  Allen,  34).     See  Owen  v.  Murphy  v.  N.  Y.  Central  R.  Co.,  88 

Brockschmidt,  54  Mo.  285.  Id.  445. 
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and  Wyoming,  the  award  is  only  directed  to  be  distributed 
as  personal  property  of  an  intestate  without  express  men- 
tion of  any  one.  In  nearly  all  of  the  states  such  award  of 
damages  is  declared  not  to  be  subject  to  the  debts  of  the 
deceased.  In  Virginia,  the  jury  may  direct  in  what  pro- 
portions the  damages  recovered  shall  be  distributed  to 
wife,  husband,  parent  and  child. 

§  769.  What  is  pecuniary  damage.— The  pecuniary  dam- 
age, which,  as  we  have  shown,  can  alone  be  recovered  in 
most  of  the  states  for  the  death  of  any  person,  must  be 
something  of  definite,  and  almost  of  commercial  value.  It 
is  not  necessary,  however,  to  show  that  the  deceased  was 
under  any  legal  obligation  to  the  next  of  kin.  If  they  had 
a  reasonable  expectation  of  pecuniary  advantage  from  the 
continuance  of  his  life,  they  may  recover  for  it.^  Thus,  if 
he  was  in  the  habit  of  making  them  presents  at  regular  in- 
tervals, this  would  constitute  a  valid  basis  for  damages.* 
Much  more  are  damages  recoverable  where  the  deceased 
was  legally  bound  to  render  service  to  the  next  of  kin,  etc.. 

1  Dalton  V.  Southeastern  R.  Co.,  making  them  frequent  and  small  pre- 
4  C.  B.  N.  S.  296;  Franklins.  South-  sents  of  groceries,  and  by  becoming 
eastern  R.  Co.,  3  Hurlst.  &  N.  211;  responsible  for  their  supply  of  meat. 
Pym  V.  Great  Northern  R.  Co.,  4  Best  Held,  that  damages  might  be  given  to 
&  S.  396;  affirming,  2  Id.  749;  Penn.  plaintiff  in  respect  of  his  being  disap- 
R.  Co.  V.  Bantom,  54  Penn.  St.  495 ;  pointed  in  a  reasonable  expectation  of 
see  Dickens  v.  N.  Y.  Central  R.  Co.,  pecuniary  advantage  by  the  continu- 
I  Keyes,  23.  The  fact  that  the  chil-  ance  of  his  son's  life  (Dalton  v.  South- 
dren  of  the  deceased  are  of  full  age,  eastern  R.  Co.,  4  C.  B.  N.  S.  296). 
living  away  from  home  and  support-  See  also  Harlinger  v.  N.  Y.  Central 
ing  themselves,  do  not  alone  establish  R.  Co.,  1 5  Week.  Dig.  392 ;  aff'd,  92 
that  they  have  sustained  no  pecuniary  N.  Y.  661.  Where  the  next  of  kin 
damage  (Lockwood  v.  N.  Y.,  Lake  was  a  mother  in  comfortable  pecuni- 
Erie,  &c.  R.  Co.,  98  N.  Y.  523).  ary  circumstances,  who  had  derived 

2  In  an  action  by  a  father  to  re-  no  profit  from  the  earnings  of  her  son, 
cover  damages  for  the  death  of  his  nor  was  ever  likely  to  profit  by  his 
son,  it  appeared  that  the  son,  who  earnings  if  he  had  lived,  a  verdict  for 
earned  good  wages,  had  been  in  the  her  of  $10,000  was  set  aside  (Atche- 

'  habit  for  several  years  of  contributing      son,  Topeka,  &c.  R.  Co.  v.  Brown,  26 
to  the   support  of  his   parents,  who      Kans.  443). 
were  in   humble    circumstances,  by 
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as  in  the  case  of  a  minor  child,  whose  services  belong  to 
his  parents.^  And  a  recovery  may  be  had  to  the  extent 
of  the  probable  continuance  of  life.^ 

§  770.  Loss  of  parent.— In  New  York,  it  is  held  that 
where  the  decedent  left  children,  their  loss  of  the  parent's 
care  in  their  education,  as  well  as  of  his  pecuniary  support, 
may  be  taken  into  consideration,  and  this  although  one  of 
the  parents  survives.*  And  the  loss  of  a  mother's  care  has 
been  held  a  proper  ground  for  damages  in  favor  of  a  young 
child,  as  having  not  merely  a  moral  value  (which  cannot 
be  regarded  in  this  action),  but  also  an  appreciable  pecuni- 
ary worth.*  In  Pennsylvania  and  Georgia,  however,  it  is 
held  that  where  a  parent  is  killed,  the  damages  must  not 
exceed  the  amount  which  he  would  probably  have  ex- 
pended upon  the  support  and  education  of  his  children.^ 
And  if  the  next  of  kin  were  not  dependent  in  any  degree 
upon  the  deceased  for  support,  or  had  no  reasonable  ex- 
pectation  of  pecuniary  benefit  from  him,    only  nominal 

1  The  absence  of  proof  of  special  charge  the  jury  that  in  estimating  the 
pecuniary  damage  resulting  from  the  pecuniary  injury,  they  may  take  into 
death  of  the  child  will  not  justify  a  consideration  the  nurture  and  physical, 
nonsuit  or  a  direction  to  find  only  moral,  and  intellectual  training  which 
nominal  damages  (Ihl  v.  Forty-second  the  mother  gave  to  the  children.  Such 
Street,  &c.  R.  Co.,  47  N.  Y.  317).  a  charge  does  not  imply  that  the  chil- 
Where  the  child  was  of  tender  years,  dren  are  necessarily  and  inevitably 
it  cannot  be  said,  as  matter  of  law,  subjected  to  such  a  loss,  but  leaves  it 
that  the  expense  of  maintaining  it  to  the  jury  to  determine  whether  any 
would  have  exceeded  the  value  of  its  such  loss  has  been  in  fact  sustained, 
services  (Id.;  O'Mara  v.  Hudson  River  and,  if  so,  the  amount  of  the  loss 
R.  Co.,  38  Id.  445).  See  Quin  v.  (Tilley  v.  Hudson  River  R.  Co.,  29 
Moore,  15  N.  Y.  432;  Oldfield  v.  Har-  N.  Y.  252).  S.  P.,  Mclntyre  v.  N.  Y. 
lem  R.  Co.,  14  Id.  310.  Central  R.  Co.,  37  N.  Y.  287. 

2  Baltimore,  &c.  R.  Co.  v.  State,  *  Tilley  v.  Hudson  River  R.  Co., 
33  Md.  542;  Sauter  v.  N.  Y.  Central  29  N.  Y.  252;  and  see  S.  C,  24  N.  Y. 
R.  Co.,  66  N.  Y.  50.  471. 

»  In  an  action  by  a  father,  as  ad-  '  Pennsylvania  R.   Co.  v.  Butler, 
ministrator  of  his  wife,  who  was  killed  S7  Penn.  St.  335;  David  v.  South- 
by  the  negligence  of  the  defendants,  western  R.  Co.,  41  Geo.  223. 
it  is  not  improper  for  the  judge  to 
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damages  can  be  recovered/  and,  in  England,  not  even 
these.* 

§  771.  Expenses  incurred  by  death.  — Expenses  which 
the  next  of  kin,  etc.,  become  legally  liable  to  meet,  by 
the  fact  of  the  death  of  their  injured  relative,  are  recov- 
erable ;  *  but  not  so  with  expenses  which  are  not  legally 
imposed  upon  them,  however  natural,  usual,  and  proper. 
Thus,  the  cost  of  mourning  dress  for  the  family  is  not 
allowable  ;  *  nor  any  expenses  incurred  for  the  benefit  of 
the  deceased  during  his  lifetime,  even  though  made  neces- 
sary by  the  injury  from  which  he  died,  unless  they  would 
have  constituted  a  debt  from  him  if  he  had  lived.^ 

§  772.  Discretion  of  jury. — The  jury  are  not  confined  to 
any  mathematical  calculations  of  the  injuries  sustained  by 
the  next  of  kin,  etc.,  through  the  death  of  their  relative.* 
Thus,  where  the  next  of  kin  received  a  fixed  income  from 
the  deceased,  the  jury  are  not  bound  to  give  either  as  much 
or  as  little  as  the  expectation  of  such  an  income  would  be 
worth,  according  to  any  annuity  table.''     A  large  discretion 

1  Chicago,  &c.  R.  Co.  v.  Swett,  eastern  R.  Co.,  4  C.  B.  N.  S.  296; 
45  111.  197.  Evidence  that  the  next  of  Boulter  v.  Webster,  13  Week.  Rep. 
kin,  a  mother,  had  no  means  of  sup-      289). 

port,  and  had  a  malady  which  disquali-  *  Dalton  v.  Southeastern  R.  Co., 

fied  her  for  work,  is  proper  (Harlinger  4  C.  B.  N.  S.  296. 

V.  N.  Y.  Central  R.  Co.,  92  N.  Y.  661 ;  =  Boulter  v.  Webster,  13  Weekly 

Erwin  v.  Neversink  Steamboat  Co.,  Rep.  289. 

23  Hun,  S73;    aff'd,  88  N.  Y.  184).  «  Chicago,  &c.  R.  Co.  v.  Swett, 

To  the  contrary,    Chicago  v.  McCul-  45  111.   197;  Chicago,  &c.  R.  Co.  v. 

loch,  10  111.  App.  459.  Shannon,  43  111.  338. 

2  Duckworth  v.  Johnson,  4  Hurlst.  '  The  damages  are  not  to  be  esti- 
&  N.  653.  mated  according  to  the  value  of  de- 

^  The  necessary  funeral  expenses  ceased's  life  calculated  by  annuity 
of  deceased  are  proper  items  of  dam-  tables,  but  the  jury  should  give  what 
age,  where  those  interested  are  legally  ,  they  consider  a  fair  compensation, 
bound  to  pay  such  expenses  (Murphy  The  proper  question  for  the  jury  is, 
V.  N.  Y.  Central,  &c.  R.  Co.,  88  N.  Y.  whether  the  circumstances  are  such 
445 ;  Owen  v.  Brockschmidt,  54  Mo.  that  if  deceased,  instead  of  meeting 
285 ;  Cleveland,  &c.  R.  Co.  v.  Rowan,  his  death,  had  only  been  wounded  in 
66  Penn.  St.  393) ;  though  it  is  held  consequence  of  the  conduct  of  defend- 
otherwise  in  England  (Dalton  7/.  South-  ant,  he  would  have  been  entitled  to 
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is  left  to  the  jury  in  such  cases ;  the  damages  resulting  to 
next  of  kin  from  the  death  of  a  relative  are,  to  a  great 
extent,  prospective  and  indefinite ;  and  the  court  will  not 
interfere  with  their  assessment,  unless  the  jury  have  clearly 
abused  their  discretion/ 


damages  for  the  injury  (Armsworth 
V.  Southeastern  R.  Co.,  11  Jur.  758). 
The  Northampton  tables  are  com- 
petent evidence  to  show  the  probable 
duration  of  decedent's  life,  which  is 
an  element  in  estimating  damages  for 
the  loss  of  it  (Sauter  v.  N.  Y.  Central, 
&c.  R.  Co.,  66  N.  Y.  so  ;  Schell  v. 
Plumb,  55  Id.  592). 

>.  Houghkirk  v.  Delaware,  &c. 
Canal  Co.,  92  N.  Y.  219,  224;  Tilley 
V.  Hudson  Riv.  R.  Co.,  29  Id.  252. 
See  Oldfield  v.  Harlem  R.  Co.,  14 
Id.  310;  Pennsylvania  R.  Co.  v. 
Ogier,  35  Penn.  St.  60;  Chicago  v. 
Major,  18  111.  349;  Chicago,  &c.,  R. 
Co.  V.  Shannon,  43  Id.  338.  In  an  ac- 
tion for  compensation  for  the  death  of 
the  intestate,  there  being  serious  ques- 
tion whether  there  was  negligence  by 


defendant,  or  contributory  negligence 
by  deceased,  the  jury  found  a  verdict 
for  plaintiff,  damages  40s. — £1  for  the 
widow,  and  los.  for  each  of  the  chil- 
dren. The  court  granted  a  new  trial, 
without  saying  anything  about  costs, 
on  the  ground  that  the  jury  had  shriink 
from  the  duty  of  deciding  the  issue 
(Springett  v.  Balls,  7  Best  &  S.  477). 
In  Bierbauer  v.  N.  Y.  Central  R.  Co. 
(IS  Hun,  SS9;  aff'd,  77  N.  Y.  588),  a 
father  of  65  was  the  next  of  kin,  and 
lived  in  Germany,  and  the  probability 
that  he  suffered  pecuniary  loss  to  any 
considerable  extent  was  deemed  very 
remote,  yet  the  courts  refused  to  dis- 
turb a  verdict  which  was  up  to  the 
full  statutory  allowance  of  $5,000. 
See  §  769,  ante. 


INDEX. 


[The  references  are  to  sections;  the  Roman  numeral  ii.  indicating  that 
reference  is  to  the  Second  Volume. \ 


ACCIDENTS  inevitable,  broader  term  than  "act  of  God,"  i6. 

when  inevitable,  no  question  of  negligence  arises,  15,  16. 
distinguished  from  superseding  cause,  33. 
what  are  deemed  to  be  inevitable,  18. 
examples  of  inevitable,  10  «,  11  «.,  18  n. 

want  of  care  in  not  preventing  consequences  of,  actionable,  18. 
ACT  OF  GOD  implies  intervention  of  cause  not  of  human  origin  and 
not  controllable  by  human  power,  16. 
distinguished  from  inevitable  accident,  16. 
no  one  liable  for  anything  solely  caused  by,  16. 
ACTION,  plaintiff  must  elect  between  suing  for  willful  injury  and  foi 

mere  negligence,  7. 
ADMIRALTY,  rule  in,  as  to  contributory  negligence,  63. 
ANCIENT  LIGHTS,  action  by  reversioner  for  obstruction  of,  119  n. 
ANIMALS,  injuries  by,  when  owner  liable  for,  ii  626. 

owner  only  answerable  for  want  of  ordinary  care,  ii.  626. 
utmost  care  required  in  driving  cattle  through  public  street,  ii. 

629  n.,  634  n. 
owner's  common  law  obligation  to  restrain  animals  from  tres- 
passing, ii.  627,  655. 
owner  of  land  not  bound,  at  common  law,  to  fence  out  cattle, 

ii.  655,  418. 
otherwise  in  some  states,  ii.  656. 

owner  of  animals  breaking  through  sufficient  fence  liable,  ii.  656. 
statutory  obligation  to  fence  out  animals,  ii.  659. 
owner's  liability  for  damages  by  animals  through  want  of  fence, 
ii.  661,  663. 

See  Fences. 
owner  must  have  notice  of  animal's  disposition,  ii.  628,  647. 
what  deemed  sufficient  notice  of  vicious  habits  of,  ii.  630. 
when  master  is  charged  with  servant's  knowledge,  ii.  630  «. 
statutory    liability  for    injuries  committed    by  dogs,  without 
notice  of  disposition,  ii.  628  «.,  638,  642. 
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owner's  notice  of  disposition,  when  will  be  presumed,  ii.  629. 

owner  bound  to  know  disposition  of  wild  and  savage  beasts, 
ii.  629. 

owner  keeps  wild  beasts  at  his  peril,  17. 

owner's  knowledge  must  be  of  disposition  to  commit  similar  in- 
juries to  those  complained  of,  ii.  631. 

what  is  sufficient  evidence  of  owner's  knowledge  of  disposition, 
ii.  632. 

owner  bound  to  take  precautions  against  acts  natural  to  animal's 
disposition,  ii.  628. 

permitting  a  ferocious  dog  to  go  at  large,  a  willful  wrong,  ii.  628. 

injuries  committed  in  mere  playfulness,  ii.  628,  632  n. 

liability  for  injuries  committed  by  ferocious  dogs  on  technical 
trespasser,  97  «.,  ii.  639. 

owner  chargeable  with  disposition  of  all  animals  to  stray,  ii.  629. 
owner  of  runaway  horse,  when  liable  for  injuries  committed  by 
it,  16  «.,  141  n.,  ii.  629,  634. 

owner's  knowledge  of  animal's  habits,  when  imputed  to  one 
having  its  charge,  ii.  637. 

keeping  infectiously  diseased  animals  on  one's  own  premises 

not  actionable,  ii.  633. 
allowing  them  to  mingle  with  another's  cattle  actionable,  ii-  633. 
communicating  disease  while  trespassing,  actionable,  ii.  633. 
when  not  actionable  to  sell  diseased  cattle,  ii.  633. 
not  unlawful  at  common  law  to  permit  domestic  animals  to  go 

on  highway  unattended,  ii.  634. 
owner  liable  for  allowing  horse  to  go  on  city  street  unattended, 

35- 
common  law  rule  modified  by  statute,  ii.  634. 
hirer  or  borrower  of  animal  liable  for  its  acts  as  if  owner,  ii. 

63s.  637- 
duty  of  letter  or  lender  to  communicate  habits  of  animal,  ii.  637. 
carrier  of,  entitled  to  notice  of  vices  of  animal,  ii.  690. 
one  harboring  dangerous  animal  liable  for  its  conduct  on  his 

premises,  ii.  635. 

livery-stable  keepers  liable  for  receiving  a  kicking   horse,  ii. 

635  «• 
agistor  of  sheep  liable  for  injuries  committed  by  them,  ii.  635  n. 

possession  of  animal  prima  facie  proof  of  ownership,  ii.  636. 
separate  owners  of  animals  not  jointly  liable  for  injuries  by 
them  acting  together,  ii.  637. 

rule  changed  by  statute  in  some  states  as  to  dogs,  ii.  638. 
injuries  committed  by,  in  careless  driving  or  riding,  ii.  644. 
See  Driving  and  Riding. 
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injuries  to  animals  in  driving  them  off  land,  ii.  640,  656. 

dog  may  be  set  on  trespassing  animals,  when,  ii.  640. 

negligence  in  impounding  cattle,  ii.  641. 

land-owner's  liability  for  damages  to  trespassing  animals  through 
want  of  fence,  ii.  662. 

railroad  company's  liability  for  injuring  animals  straying  on 
track,  ii.  418,  456. 

See  Railroad  Collisions  with  Animals. 
when  owner  of  dog  injured  by  another  dog  in  a  fight  is  liable, 
ii.  643. 

frightening  horse  by  negligent  discharge  of  fire-arms  in  high- 
way, ii.  686  n. 

by  leaving  objects  on  the  road-side  likely  to 
frighten  horses,  141  «.,  ii.  355. 

liability  of  municipal  corporations  therefor^ 
ii-  355- 

by  blowing  off  steam,  152  «.,  ii.  426. 

by  dropping  or  throwing  hot  cinders  upom 
them,  ii.  426. 

by  ordinary  noise  of  passing  train,  company 
not  liable  for,  ii.  426. 
measure  of  damages,  ii.  752. 

contributory  negligence  on  part  of  one  injured  by,  ii.  639. 
accidentally  treading  on  a  dog,  ii.  639  «. 
kicking  or  irritating  a  dog,  ii.  639  «. 
owner  of  horse  approaching  a  locomotive,  ii.  426. 
tieing  horse  near  a  railway  crossing,  ii.  426  n. 
attempting  to  drive  between  cars  standing  at  crossing,  ii.  426  «. 
See  Contributory  Negligence. 
APOTHECARY.     See  Poisons. 

ARMY  AND  NAVY  OFFICERS,  liabilities  of,  for  negligence,  322. 
ASSESSORS  OF  TAXES.     See  Public  Officers. 
ATTACHMENTS,  liability  of  officer  for  negligent  execution  of,  ii.  619. 
See  Sheriffs  and  Constables. 

ATTORNEYS  AND   COUNSELLORS,  degree  of  skill  required   of, 

ii.  ^<,^- 
bound  only  to  exercise  an  ordinary  and  reasonable  degree  of 

attention,  prudence  and  skill,  ii.  558,  559. 

liability  of  counsel  same  as  that  of  attorney  in  this  country, 

ii-  SS7- 
in  particular  cases  may  be  liable  for  gross  negligence  only,  ii.  560. 
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one  acting  gratuitously  liable  for  gross  negligence \)nly,  ii.  562. 

liability  to  summary  jurisdiction  of  court,  ii.  561. 

questions  of  negligence  not  tried  on  motion,  but  only  those  of 
good  faith  and  integrity,  ii.  561. 

liable  to  client  alone,  ii.  562. 

liable  for  appearing  without  authority  and  unreasonably  defend- 
ing, ii.  562  n. 

special  authority  required  to  institute  suit ;  general  authority 
sufficient  to  defend,  ii.  562  n. 

retainer  implies  professional  employment  merely,  ii.  563. 

not  bound  to  look  up  property  of  debtor  fraudulently  disposed 
of,  ii.  563  n. 

not  bound  to  provide  undertaking  on  appeal,  ii.  572. 

negligence  in  instituting  proceedings,  ii.  567. 

bound  to  take  a  course  entailing  least  costs  in  case  of  defeat, 
ii.  567  n. 

proceeding  on  a  wrong  statute,  ii.  567  n. 

not  seeing  that  a  bill  sued  on  was  duly  indorsed,  ii.  567  n. 

commencing  action  on  bill  on  last  day  of  grace,  ii.  567. 

delaying  action  until  claim  is  barred,  ii.  567. 

disobeying  lawful  instructions  of  client,  ii.  568. 

may  abandon  suit  if  fees  not  paid,  ii.  568. 

must  give  client  reasonable  notice  of  intention  to  abandon  suit,, 
ii.  568  n. 

bound  to  prosecute  proceeding  with  diligence,  ii.  569. 

liable  for  improperly  dismissing  client's  suit,  ii.  569. 

defendant's  attorney  liable  for  allowing  judgment  to  go  by  de- 
fault without  client's  assent,  ii.  569. 

nonsuit  not  evidence  of  negligence,  ii.  569. 

obligation  to  take  collateral  proceedings,  ii.  570,  572. 

bound  to  see  that  recognizances  are  in  proper  form,  ii.  570. 

liable  for  not  having  requisite  witnesses  at  trial,  ii.  571. 

not  liable  for  absence  or  neglect  of  counsel  retained  by  him, 
ii.  571. 

liable  for  not  duly  entering  up  judgment  and  issuing  execution, 
ii.  572. 

not  bound  to  move  for  new  trial  on  point  of  law,  ii.  572. 

cannot  settle  suit  without  client's  authority,  ii.  573. 

cannot  discharge  judgment  without  full  payment,  ii.  573. 

negligence  in  conveyancing  and  searching  titles,  ii.  574. 

title  must  have  been  bought  on  faith  of  certificate,  ii.  574  n. 

examiner  of  title  not  an  indemnitor,  ii.  574. 
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liable  for  negligence  in  certificate  of  title  to  employer  only, 

ii-  574- 
cannot  be  compelled  in  equity  to  take  the  mortgage  security 

off  client's  hands,  ii.  574  n. 

bound  to  keep  client's  money  safely  apart  from  his  own,  ii.  575. 
otherwise,  absolutely  liable  for  loss,  ii.  575,  577  n. 
care  required  in  investing  client's  money  on  security,  ii.  575. 
liable  for  disclosing  client's  professionally  intrusted  secrets  to 
opponent,  ii.  576. 

may  disclose  circumstances  not  confidentially  communicated, 
ii.  576. 

liability  of  attorneys  in  partnership  for  each  other's  negligence, 

"•  577- 
liable  for  negligence  of  another  attorney  to  whom  the  client's 

claim  is  given,  ii.  577. 

advice  of  counsel,  how  far  a  protection  to  attorney,  ii.  564,  574. 
burden  of  proof,  when  on  attorney,  ii.  566. 
bound  to  justify  his  conduct  in  not  defending  action,  ii.  566. 
question  of  negligence  generally  for  the  jury,  ii.  565. 
when  court  may  determine  question,  ii.  565. 
measure  of  damages  in  actions  against,  ii.  567  «.,  753. 
AWNING  overhanging  street,  liability  for  its  fall,  120  «.,  ii.  354. 
See  Highways;  Land  and  Structures. 


BAGGAGE  of  passenger,  liability  of  carrier  for,  ii.  526,  627. 

servant  may  sue  for,  though  fare  paid  by  master,  22  «. 
See  Carrier  of  Passengers. 
BAILEE  of  goods  not  known  to  be  dangerous  bound  to  use  only  ordi- 
nary care,  ii.  689. 
bailor  bound  to  disclose  dangerous  nature  of  goods,  ii.  690. 
what  is  a  sufficient  disclosure,  ii.  650. 

liability  of  bailor  for  injuries  caused  by  explosion,  etc.,  ii.  690. 
BANKERS  AND  BILL  COLLECTORS,  foundation  of  obligation  to 
use  care  in  collecting  paper,  ii.  578,  586. 
duty  of,  to  use  ordinary  diligence  in  presenting  bill  for  acceptance 

or  payment,  ii.  579. 
presentment  must  be  made  immediately,  ii.  579. 
must  give  notice  of  dishonor  of  bill,  ii.  581. 
to  whom  notice  must  be  given,  ii.  581. 
liability  of,  for  negligence  of  sub-agents,  ii.  582. 
deposit  of  paper,  for  transmission  merely,  does  not  create  rela- 
tion of  agency,  ii.  5 S3. 
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must  select  as  agent  some  one  other  than  the  one  liable  on  bill, 

ii.  583- 
personal  liability  of  sub-agents,  ii.  584. 
liability  for  negligence  of  notary,  ii.  585. 
notary  alone  liable  as  to  strictly  official  acts,  ii.  585. 

See  Notaries. 
who  may  sue  for  banker's  negligence,  ii.  586. 
receipt  of  paper  for  collection  does  not  imply  duty  to  sue  upon 

it,  ii.  587- 
liable  only  for  gross  negligence  for  the  loss  of  deposits  made 

gratuitously,  ii.  588. 
illustrations  of  gross  negligence,  ii.  588  «. 
liability  of  bank  directors  for  gross  neglect  of  duty,  ii.  589. 
continuing  to  receive  deposits  when  examination  would  have 

disclosed  insolvency  is  gross  negligence,  ii.  589  n. 
not  personally  liable  for  dishonesty  of  their  employees,  ii.  589. 
employing  a  known  gambler  as  cashier  is  gross  negligence,  ii. 

589  a. 

BLASTING  near  highway  without  covering  mine,  negligence,  1 1  ». 
negligence  in  preparing  blast,  215  n. 
casting  earth  and  stones  on  another's  land  by  blasting  on  one's 

own  is  actionable  without  proof  of  negligence,  ii.  701  «. 
actionable  for  miner  to  blast  in  such  a  manner  as  to  shake 

buildings  on  surface  or  adjoining  lands,  ii.  717. 
BRIDGES,  public,  distinguished  from  highways,  ii.  390.  - 

may  become  public  by  dedication  and  acceptance,  ii.  390.7.,-,  ' 
at  common  law,  must  span  a  stream,  to  be   repairable  by 

county,  ii.  391. 

includes  culverts  and  sluice-way,  ii.  391,  392  n. 

whether  it  is  a  bridge  or  not,  a  question  of  fact,  ii.  391. 

abutments  and  railings  repairable  as  parts  of,  ii.  393. 

failure  to  provide  railings  is  culpable  negligence,  ii.  393. 

embankments  repairable  as  parts  of,  ii.  393. 

approaches  repairable  as  parts  of,  ii.  392. 

what  length  of  approach  is  part  of,  ii.  392. 

approaches  should  be  same  width  as  bridge,  ii.  392  «.,  394  n. 

counties  bound  to  repair  at  common  law,  ii.  394. 

and  in  most  of  the  states  by  statute,  ii.  394. 

towns  in  New  England  to  repair  bridges  as  parts  of  highway, 
ii.  394. 

See  Highways. 
joint  and  several  liability  of  two  towns  or  counties  to  repair 
bridge  spanning  stream  dividing  them,  ii.  393  «.,  394. 
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between  two  states;  by  whom  repairable,  ii.  394. 
spanning  navigable  stream  without  authority,  a  public  nuis- 
ance, ii.  395. 

to  make  it  a  nuisance  it  must  interfere  with  navigation,  ii. 

395  «■ 
private,  owner  of,  when  liable  for  defects  in,  8  «.,  ii.  397,  401. 
when  legislative  authority  is  necessary  to  build,  ii.  395. 
draw-bridge;  negligent  management  of,  ii.  396. 
liability  of  proprietors  to  navigators  for  negligent  construction 

of  draw,  ii.  396. 

draw  must  be  provided  with  barriers  and  lights,  when  open, 
ii.  396,  401  n. 

canal  bridges;  proprietor  of  canal  bound  to  maintain,  ii.  401. 

liability  of  proprietors  to  navigators  and  travelers  on  bridge,  ii. 
401. 

bridge  must  be  reasonably  safe  and  sufficient  to  accommodate 
travel,  ii.  401. 
See  Canals. 

toll-bridge  proprietors  not  common  carriers,  ii.  397. 

bound  to  use  only  ordinary  care  in  construction  and  mainte- 
nance of,  ii.  397. 

turnpike  bridge  repairable  as  part  of  road,  ii.  398. 
See  Turnpikes. 

over  highway,;  one  interfering  with  highway  so  as  to  necessi- 
tate a  bridge  is  bound  to  construct  one,  ii.  390,  414. 

duty  of   railroad  companies  to  maintain  road   bridges   over 
tracks,  ii.  416. 

liability  of  company  for  non -repair,  17  «. 

or  fall  of,  33  «.,  60  «.,  91  «. 

when  city  bound  to  repair  bridge  built  over  highway  by  rail- 
road company,  ii.  336,  337. 

company  bound  to  restore  bridge  interfered  with  by  it  in  build- 
ing road,  ii.  415. 

company's  liability  to  servants  injured  by  low  bridges,  ii.  198- 
201,  416. 

See  Railroads. 
BUILDINGS.    See  Land  and  Structures. 
BURDEN  OF  PROOF,  to  prove  negligence  rests  on  plaintiff,  57. 

plaintiff  not  bound  to  establish  his  case  beyond  a  reasonable 
doubt,  57. 

must  prove  negligence  affirmatively,  57. 

or  facts  from  what  it  can  reasonably  be  inferred,  57. 

to  prove  damages  is  on  plaintiff,  ii.  740. 
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what  will  shift  burden  to  defendant,  58. 

burden  on  defendant  in  some  states  to  disprove  negligence  in 
cases  of  fire  from  locomotive  sparks,  58  «. 

burden  on  defendant,  where,  from  circumstances,  negligence  is 
presumed,  59. 

See  Evidence. 

as  to  contributory  negUgence,  106,  109. 

See  Contributory  Negligence. 

in  action  against  attorney,  ii.  566. 

against  owner  of  vicious  animal,  ii.  647. 

against  boiler-owner  for  explosion,  ii.  683  n. 

against  carrier  for  injury  to  passenger,  ii.  516,  517. 

against  one  discharging  a  fire-arm,  ii.  687. 

against  master  by  servant  for  injuries,  192  n.,  222,  223. 

against  physicians  and  surgeons,  ii.  614. 

against  railroad  companies  for  running  over  cattle  on  track, 
ii.  432. 

against  railroad  company  for  running  over  persons  on  track, 
ii.  485,  516. 

against  railroad  company  for  communicating  fire  from  locomo- 
tive sparks,  58  n.,  ii.  675,  676. 

against  sheriffs,  ii.  620. 

against  telegraph  companies,  542,  556. 

against  town  for  defective  highway,  382. 


CANALS  are  deemed  highways,  ii.  333. 

duty  to  repair  state  canals,  249,  251,  ii.  398. 

personal  liability  of  officer  in  charge  of  state  canals  for  defects 
in,  314. 

proprietors  of  canals  not  common  carriers,  ii.  399  n. 

duty  of  proprietor  to  use  ordinary  care  to  keep  canal  safely 
navigable,  ii.  399. 

proprietor  not  liable  for  unknown  obstruction,  ii.  399. 

must  be  constructed  of  depth  and  width  prescribed  by  statute, 
ii.  400. 

duty  as  to  bridges,  locks,  etc.,  ii.  401. 

liability  for  negligently  managing  swinging  bridge,  ii.  401  n. 

liability  for  pumping  foul-water  into  canal,  so  as  to  be  a  nuis- 
ance, ii.  401  n. 

liability  for  negligently  causing  overflow  of  banks,  ii.  402. 

liability  for  using  water  to  the  damage  of  mill-owners,  ii.  402. 

towing-path  is  a  highway  only  for  the  purpose  designed,  ii.  403. 
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proprietor  not  bound  to  fence  canal,  ii.  403. 

duties  of  navigators  in  managing  boats,  ii.  404. 

the  "  law  of  the  road  "  on  a  canal,  ii.  405  n. 

boatman  using  a  lock  known   to  be  out  of  order,  when  negli- 
gence, ii.  405. 

CARE,  a  duty  to  use  is  the  foundation  of  action  for  negligence,  9. 

the  duty  to  use,  must  be  a  legal,  as  distinguished  from  a  moral, 

obligation,  10. 
duty  to  use  cannot  be  delegated,  14. 
obligation  to  use  is  mutual,  99  n. 
three  degrees  of,  stated  and  defined,  47. 
theory  of  two  degrees  of,  criticised,  41,  42. 
are  correlative  of  degrees  of  negligence,  48. 
degree  of  required,  depends  upon  circumstances  of  particular 

case,  10,  89. 
is  regulated  by  growth  of  science,  etc,  12. 
"slight  care"  defined,  47. 
"ordinary  care,"  tests  of,  unsatisfactory,  43. 
"utmost  care"  defined,  46,  47. 

obligation  to  use  ordinary  care  just  and  reasonable,  11, 45. 
exceptional  degree  of,  in  particular  cases,  necessary,  44. 
test  of  due  care  stated,  47. 
standard  of  "  great  care,"  50. 
every  one  bound  to  use  ordinary  care,  10. 
degree  of,  is  a  question  of  fact,  54,  96  n. 
degree  required  of  owner  of  animal,  ii.  626. 
of  attorneys  and  counsellors,  ii.  588. 
of  bankers  and  bill  collectors,  ii.  579. 
of  bailees  acting  gratuitously,  ii.  588. 
of  bank  directors  and  trustees,  ii.  589  n. 
of  boatman  in  navigating  canal,  ii.  404. 
of  boatman  in  passing  over  oyster  bed,  100  n. 
of  canal  companies  towards  navigators,  ii.  399. 
of  carrier  of  passengers,  45,  46  «.,  51,  ii.  495,  501,  588  n. 
in  driving  or  riding  on  highway,  46  «.,  86  n.,  ii.  379. 
of  gas  companies  in  construction  of  works,  ii.  692. 
of  land-owners  in  respect  of  safety  of  premises,  ii.  701. 
of  land-owner  in  kindling  fire  on  land,  ii.  668,  669. 
of  mill-owners  in  respect  to  dams,  ii.  732. 
of  master  toward  servant,  46  n-,  189. 
of  municipal  corporations  in  construction  of  public  works,  1 1 «., 

271  n. 


ObO  Re/erences\  INDEX,  [are  to  seciietu, 

CARE — continued. 

in  maintaining  streets,  etc.,  290. 
of  notary  in  protesting  bills,  ii.  597,  598. 
of  physician's  and  surgeons,  ii.  609. 
of  public  officers,  314. 

of  railroad  companies  in  respect  of  condition  of  track  and  road- 
bed, 197  ;2.,ii.  406,  408. 

in  respect  of  appliances,  44,  45,  ii.  410. 

in  respect  of  fencing  track,  ii.  419,  455. 

to  avoid  injury  to  cattle  on  track,  47  n.,  ii.  420. 

to  avoid  collisions  with  persons  on  track,  100  «.,  ii.  457. 

to  avoid  communicating  fire  from  locomotive,  11  «.,  57, 
ii.  669. 
of  reservoir  proprietors,  17,  46  «.,  47  n. 
of  sheriffs  in  keeping  and  selling  property,  ii.  621,  622. 
of  shippers  of  dangerous  materials,  ii.  690.  ' 

of  steamboat  and  ferry  companies,  ii.  510,  515. 
of  telegraph  companies,  ii.  539. 
of  turnpike  and  bridge  companies,  ii.  386,  396. 
of  vendors  of  poisons,  ii.  691. 
in  management  of  animals,  ii.  626,  644. 

of  machinery,  46  n.,  ii.  683. 

of  explosives,  ii.  688. 

of  vehicles,  ii.  648. 

of  artificial  collections  of  water,  17,  47  n.,  ii.  728. 

of  steam  engines  and  boilers,  51  «. 
plaintiff's,  degree  required,  61. 
of  blind  and  infirm  persons  upon  highway,  88,  481. 
of  children,  73. 

of  intoxicated  persons,  86  n.,  93  n. 
of  woman  driving  on  highway,  86  n. 
of  passengers  in  travelling,  ii.  495  n,  519. 
of  pedestrians  on  icy  sidewalk,  96  n. 

on  highway  at  night,  ii.  377. 

on  railway  crossings,  ii.  457. 

See  Contributory  Negligence. 
CARRIERS  OF  GOODS,  liability  of,  in  tort,  to  owner  of  goods  received 

from  forwarder,  22. 

must  be  notified  of  dangerous  qualities  of  articles  put  in  their 
charge,  ii.  690. 

must  be  notified  of  viciousness  of  animals  put  in  their  charge, 
ii.  690. 
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CARRIER  OF  PASSENGERS,  generally,  ii.  486-527. 
who  are,  ii.  487. 

degree  of  care  required  of,  ii.  495. 
rule  requiring  great  care  of,  43,  51,  ii.  496. 
only  ordinary  care,  when  required  of,  ii.  501. 
negligence  of,  when  presumed,  ii.  516,  517. 

how  proved,  518. 
See  Evidence. 
is  not  an  insurer,  17  n.,  ii.  494,  497  n. 
limitations  of  liability  of,  by  special  contract,  ii.  505. 
cannot  be  relieved  by  notice,  ii.  504. 
when  obligation  of,  commences,  ii.  490,  506. 
when  obligation  of,  ceases,  ii.  507. 
vehicles  of,  how  far  must  be  safe  and  roadworthy,  ii.  497,  648. 

rule  applies  to  passenger  cars  only,  ii.  498. 

joint  owners  of  vehicle,  ii.  503  n. 
road-bed  and  track,  liability  for  condition  of,  ii.  406,  499. 

of  lessees  for  condition  of  road,  ii.  502. 

stranger's  interference  with,  liability  for,  ii.  500. 

must  be  kept  clear,  ii.  516. 

duty  to  examine  after  a  storm,  ^^  n. 

appliances,  best-known  must  be  adopted,  45,  ii.  495,  497. 
station-house  and  platform,   liability  for  condition  of,  55  «., 
ii.  501,  506. 

duty  to  stop  at,  ii.  509. 

to  maintain  guards  at,  ii.  511. 
See  Railroads. 
by  stage-coach,  duty  of,  to  have  well-broken  horses  and  safe 

vehicle,  ii.  514. 

See  Driving  and  Riding. 
by  steam  vessels,  duty  and  liability  of,  ii.  515. 
liability  to  paying  passengers,  ii.  488,  489. 

to  free  passengers,  239  n.,  ii.  491,  492. 

for  passenger's  baggage,  ii.  526,  527. 

for  accidents  beyond  line,  ii.  503. 

for  negligence  in  starting  and  stopping  train,  ii.  508,  519. 
.  for  failing  to  assist  passenger  to  get  on  and  off,  ii.  510. 

for  not  preserving  order  on  vehicle,  ii.  512. 

for  ejecting  passenger,  ii.  493. 

for  ejecting  a  trespasser,  98  n. 

for  joint  negligence  of  servant  and  third  person,  31  «., 
ii.  502. 

for  negligence  of  servant,  ii.  493,  506. 
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for  malicious  acts  of  servants,  ii.  513. 

See  Master  and  Servant. 
for  causing  death  of  passenger, 
See  Deceased  Persons. 
CATTLE.      See   Animals  ;    Fences  ;    Railroad  Collisions  with 

Animals. 
CAUSAL  CONNECTION.    See  Proximate  Cause. 
CHILDREN,  degree  of  care  required  of,  73. 
are  liable  for  tortious  negligence,  121. 
non-liability  of  parent  for  negligence  of  minor,  144  n. 
liability  of  parent  of,  under  Louisiana  code,  ii.  688  n. 
of  master  for  pupil,  ii.  688  n. 

of  employer  of,  for  injuries  from  dangerous  machinery, 
ii.  683,  684. 

See  Master  and  Servant. 
for  selling  fire-arms  and  explosives  to,  ii.  686  n. 
parent  may  recover  for  injury  to,  115. 
foundation  of  right  of  action,  115,  ii.  764. 
parents'  damages  for  injury  to,  ii.  763. 

for  causing  death  of,  ii.  770. 
effect  of  parent's  contributory  negligence  in  his  own  action,  71, 
72. 

See  Damages. 
contributory  negligence  of,  70-83. 

See  Contributory  Negligence. 
CLERKS  and  recording  officers,  liability  of,  for  negligence  ii.  590. 

liable  for  negligefice  in  taking  or  approving  insufficient  bonds, 
ii.  591. 

for  refusing  or  neglecting  to  issue  a  writ,  ii.  591. 
for  neglecting  to  enter  a  cause  on  the  docket,  ii.  591. 
for  falsely  certifying  to  the  court,  ii.  592. 
for  mistakes  in  acknowledgment  of  instrument,  ii.  592. 
in  certifying  as  to  title  to,  or  liens  on,  property,  ii.  592. 
of  towns,  liability  of  towns  for  negligence  of,  ii.  593. 
COASTING  ON  STREETS,   municipal  corporations  not  liable  for 
permitting,  262. 

is  not  contributory  negligence, 
COLLISIONS  of  railroad  train  with  animals,  ii.  418-456. 
with  persons,  ii.  457-485. 

See  Railroads. 
on  highway,  from  negligent  driving  or  riding,  ii.  644-654. 

See  Driving  and  Riding. 
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COMBUSTIBLE  MATERIALS.     See  Explosives. 

COMMISSIONERS  IN  BANKRUPTCY  not  liable  for  judicial  mis- 
conduct, 310. 

COMMISSIONERS.       See  Highways;  Municipal  Corporations; 

Public  Officers. 
COMMON  CARRIER.     See  Carrier  of  Passengers;   Telegraph 

Companies. 
COMPARATIVE  negligence,  rule  in  admiralty,  63. 
rule  in  Illinois  as  to,  102. 

in  Georgia  and  Tennessee,  103. 
CONSTABLES.     See  Sheriffs. 

CONTRACT,  charter  of  public  corporation  regarded  as  a,  281."" 
liability  for  negligence,  not  shifted  by,  22. 

of  telegraph  companies  independent  of,  ii.  533. 
may  be  disregarded  and  the  tort  sued  on,  when,  14. 
who  may  sue  for  breach  of,  115,  243. 

CONTRACTOR,    employer  when  not  liable  for  negligence  of,   164, 
168,  173. 

when  to  be  deemed  independent,  164. 

when  becomes  employer's  servant,  165. 

effect  of  employer's  control  over,  166. 

effect  of  right  of  dismissal  of,  167. 

not  hable  for  sub-contractor's  negligence,  169. 

liable  for  negligence  of  servants,  168. 

nuisance  created  by  employer  when  liable,  298. 

unlawful  acts  of,  contracted  for  employer,  liable,  175. 

omitting  a  duty  contracted  for,  when  employer  liable,  14, 176. 

employer  selecting  servants  of,  liable  for  their  negligence,  171. 
with  government,  not  its  servant,  298,  325. 

for  carrying  the  mail,  liability  of,  325  n. 
for  keeping  public  work  in  repair,  liability  of,  325,  ii.  398. 
CONTRIBUTORY  NEGLIGENCE,  general  rule  as  to,  stated,  61. 
effect  of,  on  defendant's  statutory  liability,  62,  ii.  482. 
reason  of  the  rule  as  to,  63. 

rule  applies  to  actions  founded  on  negligence  only,  64. 
want  of  ordinary  care  which  constitutes,  defined,  87. 
must  proximately  contribute  to  the  injury,  63,  85,  93,  94,  in  n. 
must  be  that  of  injured  party,  65. 
must  be  s.  fault,  85. 

of  injured  person  and  a  stranger  jointly,  no  defense,  65,  66. 
doctrine  of  Thorogood  v.  Bryan  as  to,  66. 
which  only  increases  damages,  no  bar,  95. 
of  husband,  not  generally  chargeable  to  wife,  67. 
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of  principal,  when  imputed  to  agent,  68. 
of  agent,  when  imputed  to  principal,  69. 
of  a  parent  in  parent's  action,  71,  72. 
of  parent,  when  imputed  to  child,  65,  74. 
rule  in  New  York  :  Hartfield  v.  Roper  criticised,  75. 
rule  in  Illinois  :  comparative  negligence,  76. 
rule  in  Vermont  approved,  78. 
of  children  ;  degree  of  care  required  of,  70,  73. 
of  parent  or  guardian  and  child  concurring,  77. 

not  imputed  to  child  if  latter  is  without  fault,  79. 

limitation  of  rule  ;    allowing  child  to  go  unattended  in 
street,  80. 

when  not  acting  as  custodian,  81. 

imputed  only  when  parent  is  negligent  in  fact,  82. 

age  of  child  as  affecting  doctrine  of  imputed  negligence,  83. 
of  custodian  of  lunatic,  imputation  to  latter,  84. 
must  consist  of  want  of  ordinary  care,  86. 
need  not  be  cause  of  inquiry  to  bar  action,  96. 
when  chargeable  to  infirm  persons,  88,  no  «.,  ii.  481. 

to  intoxicated  persons,  93  n.,  no. 

to  persons  acting  under  sudden  alarm,  85  n.,  89. 
trespasser  not  necessarily  guilty  of,  97,  98,  ii.  720. 
followed  by  defendant's  later  negligence :    rule  in    Davies   v. 

Mann,  99,  100,  loi. 
burden  of  proof  on  plaintiff  in  some  states,  107. 

ought  to  be  on  defendant,  108,  109. 
presumption  against,  how  overbalanced,  no. 
what  proof  of  absence  of,  sufficient,  ni. 
may  be  inferred  from  circumstances,  112. 
absence  of,  need  not  be  pleaded,  113. 
issue  as  to,  must  generally  be  submitted  to  jury,  73  «.,  93  «., 

99«.,  114. 
when  question  is  for  the  court,  56,  112  n. 
what  is  :  in  crossing  railroad  track,  90,  114  «.,  ii.  475,  480. 

in  boarding  moving  train,  91  «.,  loi. 

in  jumping  from  a  moving  train,  87  n. 

acting  under  defendant's  advice  or  invitation,  91. 

not  taking  precautions  in  view  of  defendant's  known  negli- 
gence, 92. 

exposing  oneself  to  risk  of  injury,  96,  99. 

in  cases  of  railroad  collisions  with  animals,  ii.  451-455. 
with  persons,  99  «.,  ii.  472-481,  483. 
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in  cases  of  negligent  driving  on  highway,  90,  93  «.,  ii.  650, 
652. 

driving  over  bridge,  92  «.,  loi  n. 
in  cases  of  injuries  by  animals,  ii.  639. 
in  cases  of  building,  92  n. 
in  cases  of  damages  by  fire,  ii.  679,  682. 

by  gas  works,  ii.  dt^d,  698. 

in  cases  of  injuries  from  defeclive  highways,  105,  ii.  375- 
381. 

plaintiff's  rate  of  speed  in  driving,  93  n. 
leaving  horses  in  street  in  dangerous  position,  61  «.,  99«., 
100. 

leaving  horses  unattended  on  ferry-boat,  92  n. 

in  riding  and  driving  on  Sunday,  104,  ii.  381. 

in  racing  on  highway,  93  n. 

in  walking  along  dark  alley,  no  «. 

in  walking  on  icy  sidewalk,  loi  «. 
near  a  stream  in  the  dark,  61  «. 

in  jumping  from  wagon  in  fear  of  collision  with  R.  R.  train, 
89  n. 

in  navigating  canal,  ii.  405. 

master  failing  to  exhibit  lights,  86  «.,  100. 

want  of  helmsman  on  boat,  93  n. 

in  approaching  unfenced  machinery,  62  «.,  ii.  684. 

in  cases  between  master  and  servant,  207-221. 

in  cases  of  passengers,  61  «.,  87  n.,  91  n.,  loi,  ii.  519-525. 

degree  of  care  required  of  passengers,  ii.  519. 

in  projecting  head  or  arm  from  window  of  vehicle,  ii.  519. 

in  opening  door,  92  n. 

in  riding  on  platform  on  in  baggage-car,  91  «.,  ii.  519,  522. 

in  getting  on  or  off  vehicle,  ii.  519,  520,  521. 

in  being  in  an  improper  part  of  vehicle,  ii.  523. 

in  changing  from  car  to  car,  ii.  514. 

in  crossing  tracks  at  stations,  ii.  472,  525. 

in  cases  between  physician  and  patient,  ii.  615. 
CORPORATIONS, /«<5//f.     &f  Municipal  Corporations. 

private,  liable  for  negligence  of  directors,  managers  and  serv- 
ants, 188,  204. 
discrimination  against,  in  New  York,  232. 
See  Master  and  Servant. 
COUNTIES,  liable  for  neglect  of  public  duty,  when,  256. 
are  impliedly  liable  in  some  states,  257. 
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rule  in  different  states  given,  256  n. 

when  liable  for,  non-repair  of  bridges,  257  n.,  ii.  394,  395. 

See  Municipal  Corporations;  Highways;  Bridges. 
COURTS,  when  judges  of,  not  liable  for  judicial  action,  302-309. 

See  Public  Officers. 
CULVERT,  liability  for  negligent  construction  of,  ii.  407  n. 

whether  is  or  is  not  a  bridge  a  question  of  fact,  ii.  391. 

6'^f  Municipal  Corporations;  Railroads;  Sewers. 

DAMAGES  essential  to  cause  of  action  on  negligence,  23,  25,  26. 
must  concur  with  negligence,  5. 

intent  to  cause,  not  a  necessary  element  of  negligence,  19. 
must  be  special  to  plaintiff,  24,  ii.  371,  383. 
must  be  pleaded  by  plaintiff,  ii.  739. 
liability  for,  broader  in  action  on  negligence  than  on  contract, 

ii,  739- 
must  be  proximately  caused  by  defendant's  fault,  ii.  739. 
burden  of  proof  generally  on  plaintiff  to  show,  ii.  740. 
presumption  that  legal  wrong  will  be  followed  by,  26  ft. 
apportionment  of,  in  admiralty,  ii.  744. 

between  the  parties,  impracticable  in  civil  actions,  63. 
uncertainty  as  to  amount,  how  resolved,  ii.  740. 
jury  not  to  assess  by  guess  work,  ii.  740. 
discretion  of  jury  in  case  of  injury  causing  death,  ii.  772. 

defendant's  wealth  or  plaintiff's  poverty  as  affecting,  ii.762. 
not  recoverable,  consequences  of  injury  which  plaintiff  might 
have  avoided,  ii.  741. 

speculative  profits,  ii.  745. 

loss  of  profits  in  illegal  or  unlicensed  business,  ii.  745. 

loss  of  profits  beyond  reasonable  time  to  repair  injury  to 
property,  ii.  745. 

amount  exceeding  value  of  property  injured  or  delayed, 
except  under  special  circumstances,  ii.  746. 

exemplary,  except  in  cases  of  gross  negligence  and  willful 
misconduct,  62  n.,  ii.  748,  766  n. 

illustrations  of  recklessness  entitling  plaintiff  to  primitive 
damages,  ii.  748  n. 

exemplary,  statute  allowing  in  certain  cases,  not  unconsti- 
tutional, ii.  748. 

exemplary,  not  generally  recoverable  against  master  for 
servant's  negligence,  ii.  749. 
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exemplary,  when  recoverable  against  common  carriers,  ii. 

749- 
exemplary,  as  against  a  municipal  corporation,  ii.  749. 
recoverable,  only  direct  pecuniary  loss,  in  absence  of  fraud,  ii. 

739- 
interest  on  amount  of,  ii.  747. 
reasonably  certain  future  profits,  ii.  745. 
the  rule  in  Pennsylvania,  ii.  744. 
otherwise  as  to  speculative  and  merely  possible  profits,  ii. 

745- 
those  proceeding  continuously  up  to  time  of  verdict,  ii. 

743- 
those  reasonably  certain  to  continue  after  verdict,  ii.  743. 
prospective  expenses  of  wife's  care  and  loss  of  future  serv- 
ices, ii.  743  n. 
consequences  of  continuing  trespass,  ii.  743. 
subsequently  developed  disease  naturally  ensuing  from  in- 
jury, ii.  742. 
aggravation  of  existing  disease  by  injury,  ii.  742. 
for  injuries  causing  death,  ii.  766-772. 

See  Deceased  Persons. 
for  injuries  to  animals,  ii.  741,  752. 

to  toll-bridge,  ii.  745  n. 

to  navigation,  ii.  737. 

to  the  person,  ii.  758-761. 

to  personal  property,  ii.  751. 

to  real  property,  ii.  409,  739  n,  741  «.,  750. 

to  surface  land  by  miner,  ii.  716. 

to  water-course,  ii.  741  «.,  750  n. 

to  well-water,  ii.  750. 
in  actions  against  attorneys,  ii.  753. 
against  bankers,  ii.  586  n. 
against  carriers,  ii.  749,  751  «.,  758  n. 
against  landlord,  ii.  745  n. 
against  masters  for  servant's  negligence,  ii.  749. 
against  municipal  corporations  for  non-repair  of  highway, 

ii-  3^Z'  749- 
against  physician,  ii.  741  «.,  742  ».,  761. 
against  R.  R.  Co.  for  communicating  fire  from  locomotive, 

ii.  750  n. 
against  telegraph  companies,  ii.  754-757- 
DAMNUM  ABSQUE  INJURIA,  what  injuries  are,  283,  ii.  409. 
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DAMS,  the  right  to  erect,  ii.  730. 

care  required  in  construction  of,  ii.  732. 
liability  for  negligent  construction,  16  «.,  285  «. 
owner  liable  for  causing  overflow  of  banks,  ii.  731. 
damage  from,  when  presumed,  ii.  731. 
owner  liable  for  unreasonably  detaining  water,  ii.  730. 
DANGEROUS    MATERIALS,  owner  of  bound  to  use  great  care  to 

prevent  injury  from,  ii.  689. 
bailee  of,  degree  of  care  required,  ii.  689. 
liability  of  shipper  of,  for  Injuries  from,  ii.  690. 
liability  of  vendors  of  poisons  for  negligence,  ii.  691. 
DEATH,  liability  for  injuries  causing,  1 24-140. 
DECEASED  PERSONS,  personal  representatives  of,  have  no  remedy 

at  common  law  for  injuries  causing  death,  124. 
no  remedy  in  admiralty,  1 24  n. 
remedy  of  representatives  of,  wholly  statutory,  125. 
remedy  under  English  statute,  125,  126. 
remedy  under  statutes  of  several  States,  127. 
remedy  in  some  States  confined  to  carriers  and  corporations, 

128. 
limited  remedy  in  Pennsylvania,  129. 
remedy  in  Kentucky  for  causing  death  in  a  duel,  etc.,  130. 
remedy  in  Georgia  for  homicide  of  husband  or  parent,  130. 
death  must  be  natural  and  continuous  cause  of  injury,  30  n , 

125. 
when  action  to  be  brought  where  injury  occurred,  131. 
when  may  be  brought  in  another  State,  132. 
where  injury  occurred  at  sea,  131. 
where  death  was  instantaneous,  139. 
survival  of  action  for  causing  death,  131  «. 
who  may  bring  action,  133. 

insurer  of  life  cannot  recover  loss  paid  on  death,  125  ». 
for  whose  benefit  action  may  be  brought,  134. 
for  whose  benefit  action  cannot  be  brought,  135. 
when  illegitimate  child  entitled  benefit  of  statute,  136. 
action  to  be  brought  within  what  time,  138. 
effect  on  action  of  decedent's  settlement  of  claim  for  injuries, 

140. 
damages  for  causing  death,  a  question  of  law,  52  «. 

measure  of,  generally,  ii.  766. 

of  husband  for  causing  wife's  death,  ii.  768, 

"pecuniary  injury,"  under  statutes,  defined,  137. 
test  of  contributory  negligence  in  action  for  causing  death,  65  «. 
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DEDICATION  of  highway,  what  constitutes,  ii.  334. 
DEGREES  OF  CARE.    See  Care. 
DEGREES  OF  NEGLIGENCE.     &^  Negligence 
DEPOSIT,  special,  liability  of  banker  for  loss  of,  ii.  588. 
liability  of  directors  of  bank  for  loss  of,  ii.  589. 
See  Bankers  and  Bill  Collectors. 
DEPUTY-CLERK  liable  for  his  negligence  to  clerk  alone,  ii.  590  n. 
DEPUTY-SHERIFF,  sheriff  liable  for  misconduct  of,  ii.  618. 
DIRECTORS  of  bank  are  trustees  of  the  stockholders,  ii.  589. 
not  liable  for  dishonesty  of  agents,  ii.  589. 
liable  for  gross  negligence,  ii.  589. 

See  Bankers  and  Bill  Collectors. 
DOCKS.     See  Wharves. 
DOGS,  owner  of  liable  for  negligence  only,  ii.  626. 

harborer  and  borrower  of,  liable  for  injuries  by,  ii.  635  «. 

injuries  accidentally  committed  by,  ii.  626  n. 

owner  not  liable  for  trespass  of,  ii.  627  «. 

disposition  of  to  commit  injuries,  owner  must  have  notice,  ii. 

629. 
statutory  liability  of  owner  of,  ii.  628,  642. 
when  owner  liable  for  double  damages,  ii.  642. 
who  will  be  deemed  owner  of,  ii.  635  n. 
evidence  of  ownership,  ii.  636. 
liability  of  joint  owners  of,  ii.  635  n. 
separate  owners  of  when  jointly  liable,  ii.  638. 
of  servant,  liability  of  master  for,  ii.  635  «. 
of  guest,  liability  of  boarding-house  keeper  for,  ii.  635  n. 
setting  of,  on  trespassing  animals,  ii.  640. 
plaintiff's  contributory  negligence  in  cases  of  injury  by,  ii.  639. 
injuries  to,  by  another  dog  in  fighting,  ii.  643. 
by  traps,  spikes  and  spring  guns,  97  «. 
See  Animals. 
DRAINS,  duty  of  municipal  corporation  to  provide,  269  n. 
liability  for  defective  construction,  290  n. 
for  want  of  repair,  274  «. 

See  Municipal   Corporations;  Sewers;  Water- 
courses. 
DRAWBRIDGE.     See  Bridges. 

DRIVING  AND  RIDING,  ordinary  care  to  be  used  in,  61  «.,  86  «., 
99  «.,  ii.  377  «•,  644- 
on  crowded  street,  greater  degree  of  care  required  in,  46  n.,  ii. 

644,  646  «. 
at  reckless  rate  of  speed,  culpable,  ii.  646. 
Vol.  11—37 
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driver  not  bound  to  know  particular  nature  of  his  horse,  ii.  644. 
by  one-armed  man  not  negligence,  ii.  644  n. 
examples  of  culpable  negligence  in,  147  n.,  ii.  645. 
negligence  not  presumed  from  horse  running  away,  ii.  647  n. 
or  that  horse  is  momentarily  uncontrollable,  ii.  654  n. 
liability  for  injuries  by  horse  known  to  be  vicious,  ii.  647. 

for    injuries  caused  by  insufficient  harness,  vehicle,  etc., 
18,  ii.  378,  648. 
driver  not  necessarily  liable  for  defective  vehicle,  ii.  648  n. 
negligent  management  of  sleighs,  ii.  653. 
liability  of  master  for  negligence  of  servant  in,  147  «.,  148  «,, 

149  «.,  153  ».,  156  ».,  248  n. 
liability  of  father  for  negligence  of  minor  son  in,  122  n. 
joint  liability  of  persons  riding  with  negligent  driver,  122. 
the  "  law  of  the  road  "  in,  ii.  649. 
application  of  "law  of  the  road,"  ii.  652. 
the  "  centre  of  the  road  "  defined,  ii.  649. 
law  of  road  does  not  apply  to  horse-cars,  ii.  462. 

on  wrong  side  of   road  prima  facie  evidence   of   negligence, 
ii.  650. 

on  wrong  side  of  road,  driver  assumes  risk,  18  n-,  ii.  651. 

on  wrong  side,  when  permissible,  ii.  651. 

duties  of  foot  passengers,  ii.  652. 

contributory  fault  of  one  injured  by  negligent  driving,  ii.  463, 
654- 

duty  to  look  before  crossing  street,  ii.  462,  654. 

See  Horse  Cars  ;  Railroads;  Stage-coaches. 
DUELLING.     See  Deceased  Persons. 
DUTY  an  essential  element  of  negligence,  5,  8,  15. 

no  fixed  rule  of,  established,  47  «.,  53. 

breach  of,  must  be  proximate  cause  of  damage,  25,  26. 

who  may  complain  of  breach  of,  316. 

extent  of,  nothing  unreasonable  required,  11. 

how  determined,  53. 
'   is  a  question  of  law,  52,  53. 

regard  to  be  had  to  era,  12. 

when  imposed  by  statute,  13,  27. 

there  is  none  to  do  unlawful  act,  284. 

performance  of,  a  question  of  fact,  52. 

cannot  be  delegated,  14. 

public,  when  municipal  corporations  liable  for  breach  of,  260. 
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when  public  officers  liable  for  breach  of,  313. 

omission  of,  not  excused  by  contract  to  have  it  done,  170. 


ELECTION  INSPECTORS,  how  far  liable  for  false  returns,  311. 
EASEMENTS.    ^^^  Watercourses. 

ELEVATORS,  liability  for  negligent  management  of,  ii.  719. 
EMBANKMENTS,  care  required  of  railroads,  etc.,  in  construction  of, 
16  «.,  ii.  406,  407  n. 
railroad  not  excused  from  fencing  of,  ii.  393. 
of  bridges,  repair  of,  ii.  393. 
of  canals,  negligence  in  maintaining,  ii.  402. 
of  streams,  overflowing  of,  ii.  750. 
highways  on,  liability  for  not  fencing,  273  «. 
EMPLOYEE.    See  Master  and  Servant. 
EVIDENCE,  burden  of  proof  is  on  plaintiff,  57. 
See  Burden  of  Proof. 
of  circumstances  of  accident  sometimes  sufficient  proof  of  neg- 
ligence, 57,  ii.  697. 
what  is  sufficient  to  create  a  presumption  of  negligence,  59. 
where  injury  is  prima  facie  proof  of  negligence,  25  «.,  ii.  497. 
need  not  amount  to  positive  proof  of  negUgence,  58  «. 
of  declarations  of  plaintiff  at  time  of  injury,  no  «. 
of  negligence  of  owner  of  animals,  ii.  629,  631  «.,  632. 
of  attorneys,  ii.  566. 
of  banker,  etc.,  ii.  585  n. 
of  carriers  of  passengers,  ii.  516,  519. 
in  driving  and  riding,  145  «.,  ii.  645  n.,  650. 
of  gas  companies,. ii.  697. 
of  master  in  selection  of  servant,  192. 
of  physicians  and  surgeons,  ii.  614. 
of  postmasters,  321. 

of  railroad  company's  negligence  in  construction  of  road-bed, 
etc.,  ii.  407  «.,  411,  516. 
in  running  over  cattle,  57  «.,  ii.  432. 
in  running  over  persons  at  crossing,  ii,  469. 
in  allowing  escape  of  sparks  from  locomotive,  57  «.,  ii.  675. 
of  negligence  of  telegraph  companies,  ii.  542,  556. 
EXCAVATION  in  highway,  made  without  authority,  a  public  nuisance, 
17s  «.,  ii.  365. 
made  under  license,  when  city  liable  for  consequences  of, 
ii-  358,  3S9- 
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made  by  city,  duty  to  guard  against  injuries  from,  120  «., 

298  n. 
must  be  guarded  by  railings,  etc.,  ii.  358. 
under  sidewalk,  liability  of  lessor  and  lessee,  120. 
near  highway,  made  by  abutter,  liability  to  one  falling  into,  ii. 

715- 
landlord  and  tenant,  when  jointly  liable  for  consequences 

of,  120. 
duty  of  occupant  to  place  guards  around,  ii.  715. 
on  one's  own  land  may  be  made,  ii.  700. 

if  near  highway,  must  be  guarded,  ii.  715. 

due  care  required  not  to  injure  support  of  adjoining  owner, 

ii.  700. 
contributory  negligence  of  one  notified  of  removal  of  lateral 
support,  lom. 
in  mines,  duty  of  miner  to  leave  sufificient  support  of  surface 
land,  ii.  716. 
liability  of  miner  to  surface  owner,  ii.  716,  717. 
See  Land  and  Structures. 
EXPLOSIVES,  liability  for  negligent  use  of  fire-works,  ii.  688. 
for  negligent  use  of  fire-arms,  ii.  686. 

See  Fire-Arms. 
for  leaving  unexploded  signal  torpedo  on  railroad  track, 
ii.  688. 

for  storing  of  upon  private  premises,  ii.  689. 
for  shipping  or  depositing  of  without  notice  of  nature  of, 
ii.  690. 
duty  of  shipper  to  disclose  nature  of  goods,  ii.  690. 
duty  of  bailee  of  to  use  care,  ii.  689. 
liability  of  gas  company  for  explosion  of  gas,  ii.  693,  698. 
of  owner  of  steam-boiler  for  explosion,  ii.  683. 
negligence  presumed  from  fact  of  explosion,  60  n. 
FERRY,  liability  of  proprietor  of,  for  negligent  management  of  boat, 
147  «.,  ii.  515. 

See  Carriers  of  Passengers. 

FENCES,  no  duty  at  common  law  to  fence  out  cattle,  ii.  655. 
modification  of  rule  in  Pennsylvania,  ii.  655. 
common-law  rule  never  in  force  in  some  states,  ii.  656. 
absence  of,  in  those  states,  treated  as  permission  for  entry  of 
animals,  ii.  656. 

repair  of  partition  fences  under  New  York  statute,  ii.  657  «. 
repair  of  definite  portions  of  partition  fences,  ii.  664. 
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duty  to  maintain  may  be  established  by  prescription,  ii.  658. 
statutory  requirements  to  fence  land,  ii.  657. 
statutory  remedies  for  injuries  to  animals  from  non-repair  of 
fence,  ii.  657. 

usage  to  allow  cattle  to  run  at  large  may  be  binding,  ii.  658. 
person  contracting  to  maintain,  cannot  complain  of  want  of  it, 
ii.  658. 

contract  to  maintain,  how  far  irrevocable,  ii.  658. 
fence-statutes  are  generally  for  benefit  of  owners  of  domestic 

animals  only,  ii.  657  w. 
legal  duty  to  maintain,  only  applies  to  owner  of  animals  as  are 

lawfully  on  highway,  ii.  659. 
owners  of  trespassing  animals  are  not  entitled  to  protection  of, 

"•659. 

protection  of,  against  injuries  by  animals,  who  entitled  to,  ii. 
660. 

rule  of  proximate  cause  of  injury  by  animals  from  want  of,  ii. 
•     663. 

occupier  as  well  as  owner  of  land  liable  for  defective,  ii.  661. 
relief  from  liability  for  want  of,  by  giving  warning  to  owners  of 

animals,  ii.  662. 
liability  when  want  of  is  only  remote  cause  of  injury  by  or  to 

animals,  ii.  662,  663. 
if  sufficient,  animal  breaking  through  is  a  trespass,  ii.  656. 
want  of,  on  outer  boundary,  though  sufficient  on  inner  lines,  ii. 

663. 

See  Railroad  Companies. 
FIRE  in  general,  ii.  665-682. 

spread  of,  municipal  corporations  may  prevent  by  destroying 

building,  ii.  264. 
liability  for  spread  of,  17. 
accidentally  kindled  on  one's  land,  ii.  665. 
liability  depends  on  want  of  due  care  to  extinguish,  ii.  665. 
liability  of  lessees  for  year  and  at  will,  ii.  665  n. 
negligently  kindled,  extraordinary  consequences  of;  exceptional 

rule  in  New  York  and  Pennsylvania,  30,,  ii.  666. 
spread  of,  through  unusual  wind,  30,  ii.  666. 
spread  of,  through  connected  materials,  ii.  666. 
spread  of,  by  reason  of  intervening  causes,  ii.  667. 
spread  of,  by  co-operation  of  third  person,  ii.  667. 
duty  of  ordinary  care  as  to,  ii.  668. 
must  be  kept  on  one's  own  land,  21  «. 
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when  lawfully  kindled,  mere  spreading  of  not  evidence  of  neg- 
ligence, ii.  668. 
statutory  requirements  as  to  time  and  manner  of  kindling  on 

one's  land,  ii.  668. 
kindled  to  clear  land,  land-owner  not  liable  unless  negligent,  ii. 

669. 
setting  of  on  another's  land,  liability  for,  ii.  670. 
setting  of  on  prairie  or  wild  lands,  liability  for  spread  of,  11  «., 

ii.  670. 
statutory  liability  for,  ii.  671. 
in  Iowa,  absolute  liability  for  fires  set  between  September  and 

May,  ii.  671. 
exception  in  Kansas  statute  as  to  fire  set  against  fire,  ii.  671. 
in  New  York  treble  damages  for  negligent  spreading  of  fire  on 

lands,  ii.  671. 
communicated  by  sparks  from  steam  engine  on  land,  ii.  668. 
communicated  by  sparks  from  steam  fire  engine,  city  not  liable 

for,  265  «. 
communicated  from  locomotive  sparks,  liability  for,  ii.  672. 
duty  to  use  spark  arresters  on  locomotives,  ii.  673. 
duty  to  use  fuel  adapted  to  engine,  ii.  673. 
duty  not  to  cause  sparks  by  overcrowding  engine,  ii.  674. 
duty  to  clear  track  of  dry  grass,  etc.,  ii.  674,  678. 
duty  of  train  conductors  to  extinguish  fires,  ii.  674. 
peculiar  care  required  in  running  through  towns  and  villages, 

ii.  674. 
reasonable  affirmative  evidence  required  that  locomotive  caused 

the  fire,  ii.  675. 
origin  of,  what  is  competent  evidence  to  prove,  ii.  675. 
burden  of  proof  as  to,  ii.  669,  676. 
causing,  what  is  evidence  of  negligence,  ii.  675. 
when  evidence  of  condition  of  other  engines  is  irrelevant,  ii. 

675- 
the  habitual  management  of  the  particular  engine  is  relevant, 

ii.  675. 
it  is  negligence  to  use  engines  which  habitually  scatter  fire,  ii. 

676  n. 

it  is  negligence  to  open  grates  and  scatter  coals  on  the  road,  ii. 
676  n. 

presumption  of  negligence  against  the  company,  ii.  676. 

exceptional  doctrine  in  Ohio  and  Pennsylvania,  ii.  676. 

statutory  liability  for  locomotive  fires,  ii.  677. 

contributory  fault  as  to  fire  kindled  by  another,  ii.  679. 
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plaintiff's  duty  to  remove  combustible  matter  threatened  by 
spreading  fire,  ii.  679. 

landowner  not  required  to  anticipate  negligence  of  company, 
ii,  680. 

landowner  not  bound  to  guard  against  company's  mismanage- 
ment, ii.  680. 

examples  of  landowner's  contributory  negligence,  ii.  680,  681. 
adjoining  owner  to  railroad  may  leave  dry  grass,  etc.,  in  his 
fields,  ii.  681. 

it  is  not  contributory  negligence  to  leave  land  in  its  natural 
state,  ii.  680. 

duty  to  remove  dry  grass,  etc.,  though  standing,  ii.  678. 
when  subsequent  fires  from  same  engine  is  relevant,  ii.  675. 
company  not  bound  to  keep  watchmen  wherever  fire  is  possible, 
ii.  674. 

FIRE-ARMS,  great  care  required  in  use  of,  ii.  686. 
accidental  injury  from  discharge  of,  16. 
custom,  no  excuse  for  negligent  use  of,  ii.  686. 
liability  for  injury  from  discharge  of,  ii.  686. 
city  not  liable  for  discharge  of  in  public  park,  262  n. 
liability  for  having  loaded  gun  where  it  maybe  got  at  by  child, 

ii.  686. 
liability  of  vendor  of,  to  a  minor,  ii.  686  n. 
liability  for  frightening  a  horse  by  discharge  of,  on  highway,  ii. 

686  n. 
liability  of  parent  for  negligent  use  of,  by  son,  144  n. 
liability  of  military  oiiScer  for  ordering  discharge  of,  322,  ii. 

686. 
liability  of  soldier   accidentally  discharging,  while   on  drill, 

ii.  686  n. 
burden  of  proof  on  defendant  to  prove  absence  of  fault,  ii. 

687. 

FIREMEN,  negligence  of,  city  not  liable  for,  265. 
See  Municipal  Corporations. 

FIRE-WORKS,  liability  for  injuries  caused  by  negligent  use  of,  ii. 
688. 
non-liability  of  town  for  injuries  from  discharge  of,  authorized 

by  it,  262  n. 
not  contributory  negligence  to  be  on  highway  during  explosion 
of,  ii.  688. 

See  Explosives. 
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FLOODS,  when  may  be  considered  caused  by  "  act  of  God,"  17. 

from  bursting  of   artificial  lakes,  liability   of   proprietor  for, 
16  «.,  17. 

See  Dams  ;  Water  and  Watercourses. 
FRAUD  distinguished  from  negligence,  20. 


GAS  COMPANIES  generally,  ii.  692-698. 

care  required  of,  in  construction,  etc.,  of  their  works,  ii.  692, 

694. 
duty  of,  to  avoid  injury  to  community  from  its  works,  etc., 

ii.  692,  693. 
to  keep  up  reasonable  inspection  of  their  mains,  etc.,  ii.  694. 
to  provide  against  probable  leakage  of  gas,  ii.  694. 
liability  of,  for  acts  of  their  servants  in  aiding  customers,  ii. 
698. 
for  injuries  arising  from  defects  in  apparatus,  ii.  694. 
caused  by  escape  or  explosion  of  gas,  35  «.,  ii.  693. 
from  defect  in  pipes,  65  «.,  81. 
for  failure  to  keep  lamp-post  in  repair,  118  «. 
for  negligence  of  their  servants,  ii.  698. 
obstructing  highways,  ii.  358. 
for  throwing  refuse  in  river,  46. 
defense  of  other  contributory  causes  does  not  relieve  of  liabil- 
ity of  injury  from  negligence,  ii.  695. 
evidence  of  negligence,  ii.  697. 
GUNPOWDER.     See  Explosives;  Fire-Arms;  Fire-Works. 


HEALTH,  BOARD,  city  not  liable  for  negligence  of  members  of,  266. 
HEIRS,  action  by  for  causing  death  of  parent,  135. 
HIGHWAYS,  different  kinds  of  distinguished,  ii.  333. 

distinguished  from  town-ways  in  Massachusetts,  ii.  333  «. 

bridges  distinguished  from,  ii.  390. 

ice  covering  a  public  river  may  be,  ii.  333. 

railroads,  canals,  and  ferries  are,  ii.  333. 

navigable  rivers,  when  are,  ii.  333  n. 

turnpikes  are,  ii.  385. 

sidewalks  and  crosswalks  are  parts  of,  ii.  353.       ^ 

towing  path  of  canals,  how  far  deemed  to  be,  ii.  403. 

dedication  of,  what  amounts  to,  ii.  334. 

evidence  of  dedication  and  adoption  of,  ii.  334. 

length  of  user  necessary  to  constitute,  ii.  334. 

continue  to  be  such  how  long,  ii.  336  n. 
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effect  of  superseding  of  by  plank  road,  ii.  336. 
obligation  of  owner  of  private  way,  ii.  344. 
obligation  to  repair,  on  whom  rests,  ii.  337-345- 
obligation  to  repair,  when  it  begins,  ii.  334,  335. 

when  it  ceases,  ii.  336. 
obligation  to  repair  partially  finished  road,  ii.  335,  336. 
foundation  of  obligation  to  repair,  ii.  334. 
obligation  to  repair  as  affected  by  appropriation  of  by  railroad 

company,  ii.  336,  342. 
obligation  to  repair  wholly  statutory,  ii.  337. 
when  created  by  prescription,  ii.  337  n. 
obligation  of  one  occupying  part  of  way  to  repair,  ii.  342. 
obligation  of  canal  company  to  build  bridge  over,  ii.  342,  344. 
obligation  to  rebuild  when  wholly  destroyed,  ii.  348. 
obligation  of  turnpike  company  to  rebuild  within  reasonable 

time,  ii.  348. 
obligation  to  protect  travel  pending  repairs  of,  ii.  349. 

pending  construction  of  sewers  in,  ii.  356. 
liability  for  non- repair  of  at  common  law,  ii.  337. 
statutory  liability  of  towns  and  counties  for  non-repair,  ii.  338. 
joint  and  several  liability  of  two  or  more  towns  for  non-repair 

of,  ii.  345. 
implied  liability  of  municipal  corporations  for  non-repair,  289, 

ii-  339- 
foundation  of  implied  liability,  ii.  339. 

See  Municipal  Corporations. 
liability  of  road  officers  for  non-repair,  ii.  339,  340. 
liability  of  public  contractor  to  maintain,  ii.  341. 
liability  of  one  appropriating  part  of  to  repair,  ii.  342. 
liability  of  railroad  company  for  condition  of  track  laid  in,  ii. 

358. 
liability  bf  abutters  for  condition  of,  ii.  343,  347. 

for  excavations  on  his  own  premises  near,  ii.  347. 
See  Excavations. 

for  fall  of  ruinous  wall  near,  ii.  347,  350  «. 

for  overhanging  roofs,  etc.,  ii.  354  n. 
See  Land  and  Structures. 

for  directing   rain  and  snow  from   roof    to   sidewalk,  ii. 

343  «•)  350  »• 
for  violating  ordinance   requiring  removal  of  snow  from 

sidewalk,  ii.  343. 
for  obstructing  street  with  building  material,  ii.  361. 
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liability  of  municipality  for  injuries  caused  by  defect  in,  con- 
curring with  negligence  of  third  persons,  ii.  346. 

where  defect  in  concurs  with  defect  in  adjacent  premises, 
ii-  347- 

for  authorizing  illegal  use  of,  ii.  358. 

for  unauthorized  acts  of  third  persons,  ii.  366. 

liability  of  licensee  for  interference  with,  ii.  359,  360. 

liability  of  railroad  companies  in  using  a  part  of  for  tracks,  ii. 
360. 

for  piling  snow  on  side  of  track  in  city  street,  ii.  365  n, 

"defects  "  in,  what  are  under  statute,  ii.  346  n.,  350,  363. 

defects  from  natural  causes,  ii.  363. 

defects  caused  by  third  person,  ii.  366. 

defects  in  margins  of,  ii.  351. 

objects  likely  to  frighten  horses  are  defects  in,  ii.  355,  365  n. 

whole  width  of,  when  must  be  passable,  ii.  352.  v^ 

need  not  be  fenced  to  prevent  travelers  straying,  ii.  347  n.,  356. 

duty  to  fence  embankment,  ii.  347  «.,  356  n. 

duty  to  light  city  street  at  night,  ii.  356  n. 

duty  to  guard  open  cellarway,  ii.  358  n. 

duty  of  town  to  guard  railway  crossing,  ii.  357. 

obstructions  of,  incident  to  building  operations,  ii.  361. 

obstructions  of  incident  to  traffic  must  be  reasonable,  ii.  362.  '' 

temporary  deposit  of  goods  in,  ii.  362  «.  '^ 

liability  for  creating  obstruction  of,  ii,  345,  365.     i^ 

when  obstruction  of  is  a  nuisance,  ii.  365.  v 

obstructions  caused  by  flood,  frost,  ice  and  snow,  ii.  363. 

duty  to  take  precautions  against  accumulation  of  ice,  etc,  ii; 
363- 

when  snow,  etc.,  must  be  removed  from,  ii.  363. 

liability  for  injury  from  slippery  sidewalks,  ii.  363,  364. 

action  for  injuries  from  defects  in,  founded  on  negligence, 
ii.  367. 

notice  of  defect  in  when  necessary,  ii.  368. 

what  notice  of  defect  is  sufficient,  ii.  368. 

evidence  of  notice  of  defect,  ii.  368. 

notice  implied  from  opportunity  of  knowing,  ii.  369. 

illustrations  of  implied  notice,  ii.  369  n. 

who  may  maintain  action  for  injuries  from  defects  in,  ii.  370. 

plaintiff  must  have  sustained  special  damages,  24,  ii.  371. 

what  damages  are  deemed  special,  ii.  371. 

within  what  time  action  to  be  brought,  ii.  372. 
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when  notice  of  injury  to  be  given  before  action  brought,  ii. 

373- 
essentials  of  preliminary  notice,  ii.  373. 
what  is  sufficient  service  of  preliminary  notice,  ii.  373. 
defences  to  actions  for  injuries,  ii.  374. 

contributory  negligence  ;  standard  of  care  required  of  travel- 
ers, ii.  375. 

care  required  of  the  infirm,  ii.  375. 

care  required  in  traveling  at  night,  ii.  377. 

effect  of  traveler's  knowledge  of  defect,  ii.  376. 

defects  in  plaintiff's  horse,  carriage,  etc.,  contributing  to  injury, 

11-  378. 
unskillful  driving  contributing  to  injury,  ii.  379. 
unlawful  weight  of  Joad,  ii.  380. 
injuries  while  traveling  on  Sunday,  104,  ii.  381. 
burden  of  proof  upon  plaintiff,  ii.  382. 
exemplary  damages  against  towns  not  recoverable,  ii.  383. 
municipal  corporations  have  right  of  action  against  author  of 
injury  for  damages  charged  against  them,  ii.  384. 
HOIST  WAYS  in  buildings,  liability  of  owner  for  not  fencing,  ii.  719. 
HOMICIDE,  civil  liability  for  committing,  130. 

See  Deceased  Persons. 
HORSE  CARS  in  streets,  liability  for  negligent  management  of,  ii.  462. 
duty  to  give  warning  of  their  approach,  ii.  462. 
"law  of  the  road  "  does  not  apply  to,  ii.  462. 
duty  of  driver  to  watch  for  pedestrians,  99  n.,  ii.  462. 
duty  of  driver  as  to  stopping  and  starting,  ii.  508  n. 
presumption  of  negligence  in  cases  of  collision,  ii.  462. 
contributory  negligence  of  pedestrians,  examples  of,  ii.  462,  463. 
contributory  negligence  of  passenger,  90  n„  91  «. 

See  Driving   and  Riding  ;   Carriers  of  Passen- 
gers; Railroads. 
HORSES,  negligence  in  riding  and  driving,  17. 

liability  for  negligently  frightening  of,  141  n.,  152  «.,  ii.  355, 
426,  686  n. 
HOSPITAL,  liability  of  trustees  of,  for  negligent  treatment  of  patient, 

SSI- 
INFANTS.     See  Children. 

INCORPORATED  PUBLIC  TRUSTEES.     See  Trustees. 
INFIRM  PERSONS,  degree  of  care  required  of,  88,  ii.  481. 

contributory  negligence  of,  in  walking  on  railroad  track,  88  n. 


700  References]  INDEX.  [are  to  sections. 

INFIRM  V^^^O^'S,— continued. 

duty  of,  to  keep  sharp  out-look  for  trains  at  crossing,  88  «. 
See  Contributory  Negligence. 
INJURY,  one  suing  on  ground  of  negligence  must  prove,  25  n. 

plaintiff  not  required  to  show  precise  causes  of,  5  7  «. 

election  between  intended  and  unintended,  7. 

when  willful,  distinguished  from  negligence,  6. 

caused  by  one,  distinguished  from  that  of  another,  95  «. 

anticipation  of,  not  essential  to  negligence,  21. 

to  persons  directly  and  indirectly,  115. 
INNKEEPER,  liable  for  unsafe  condition  of  premises,  ii.  710  n. 
INTOXICATION  of  plaintiff,  does  not  of  itself  prove  lack  of  care,  93  «. 

is  evidence  of  negligence,  no  n. 

what  evidence  of,  is  sufficient  to  go  to  jury,  93  ». 

presumption  of  negligence  in  one  walking  on  track  in  condi- 
tion of,  93  n. 

victim  of,  must  use  care  for  his  own  protection,  86  n. 

of  defendant  must  be  proximate  cause  of  injury,  94  «. 

JURORS,  not  liable  for  their  verdict,  310. 
JURY.    See  Questions  of  Law  and  Fact. 

LANDLORD  AND  TENANT  are  both  liable  to  passers-by  for  defect 
in  area  or  other  opening  on  highway,  120. 
are  jointly  and  severally  liable  where  both  are  in  fault,  ii.  724. 
relative  liability  of,  for  injury  from  openings  on  highways,  120. 

See  Highways. 
landlord  how  far  liable  for  acts  of  tenant,  ii.  708. 
liability  of,  exists  in  whose  favor,  ii  711. 

for  injury  from  defective  plumbing,  ii.  722. 
liability  of,  for  injury  for  negligence  in  construction  or 

upholding  of  the  property,  ii.  700,  702. 
liable  for  nuisance  caused  by  acts  of  tenants,  when,  ii.  708. 
not  liable  for  acts  of  tenant's  servants,  ii.  710. 

for  defect  in  property  arising  subsequent  to  letting, 

ii.  708. 
for  negligence  of  tenant  in  use  of  property,  ii.  708. 
to  stranger  for  non-repair  of  fences,  ii.  708  n. 
to  tenant's  guests,  as  such,  ii.  711. 
tenant,  care  required  of,  when  cognizant  of  existing  defect  in 
the  leased  property,  ii.  713. 
liability  of,  for  injury  to  invited  guests,  ii.  713. 
one  falling  through  cellar  door,  ii.  719. 
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for  insufficiency  of  guards  to  openings  on  highways, 
ii.  715. 

for  leakage  of  water,  ii.  723. 

for  negligent  use  of  plumbing,  ii.  723. 

for    mismanagement   of  trap-doors,   hoistways,  etc., 
ii.  719. 

of  traps,  etc.,  ii.  720. 
not  liable  to  strangers  for  a  defect  existing  in  property  at 

time  of  hiring,  ii.  712. 
of  upper  floor  liable  for  injury  caused  by  visitor  in  leaving 
faucet  open,  ii.  723. 
LAND  AND  STRUCTURES,  owner's  obligation  for  use,  nature  and 
condition  of,  ii.  699, 
owner's  obligation  to  adjacent  proprietor,  ii.  700,  701. 
owner's  obligation  to  repair  private  way,  ii  344. 
owner's  obligation  to  repair  sidewalk,  301  «.,  ii.  343,  703. 
owner's  obligation  to  build  fence  along  railroad  or  highway, 

ii-  437,  438,  439,  4.'5i  «•>  657  n.,  663. 
obligation  to  fence  excavations  near  highway,  ii.  714,  715. 

See  Fences  ;  Highways. 
rights  of  riparian  owners  of,  ii.  729. 

See  Water  and  Watercourses. 
owner's  liability  for  interference  with  lateral  support,  ii.  701. 
owner's  liability  for  obstructing  highway,  168  n. 
owner's  liability  for  walls  falling  into  street,  ii.  702. 
owner's  liability  for  condition  of  sidewalk,  ii.  343,  703,  714,  715. 
owner's  liability  for  unfenced  excavation  near  highway,  ii.  714, 

715- 
owner's  liability  for  injury  to  animals  from  want  of  fence,  97  «., 

ii.  662. 
owner's  liability  for  condition  of  unfinished  building,  ii.  718. 
owner's  liability  for  unsafe  condition  of  hoistways,  elevator 

shafts,  etc.,  ii.  71Q. 
owner's  liability  for  injuries  from  traps,  spring-guns,  etc.,  on 

premises,  ii.  720. 
owner's  liability  for  spread  of  fire  kindled  on  land,  2 1  «.,  ii.  665, 

666,  668,  669. 
See  Fires. 
owner's  liability  for  scattering  poison  on  land  to  destroy  neigh- 
bor's fowls,  ii.  720  n. 
owner's  liability  for  injury  to  animals  eating  poisonous  trees 

over-hanging  neighbor's  land,  1 7  «. 
owner's  liability  for  escape  of  water  from  land,  16  «.,  17. 
See  Water  and  Watercourses. 
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owner's  liability  for  dripping  water  and  snow  from  roof,  ii.  721. 
owner's  liability  for  defective  plumbing,  ii.  722. 
owner's  liability  for  servants  employed  on  land,  173. 
owner's  liability  to  passengers  on  sidewalk,  59  «.,  60  «.,  ii.  703, 

714. 
owner's  liability  to  technical  trespassers,  97  «.,  ii.  705. 
owner  not  liable  for  unusual  or  improper  use  of,  ii.  707. 
owner  not  liable  for  defects  in  after  lease,  ii.  708. 
owner  liable  for  defects  at  date  of  lease,  ii  709. 
owner  leasing  part  of  premises,  continues  liable,  ii.  710. 
occupant's  liability  to  business  visitors,  ii.  704. 
owner  not  liable  to  tenant's  guest  as  such,  ii.  711. 
occupant's  liability  to  persons  entering  premises  under  bare 

license,  ii.  705. 
who  are  owner's  licensees,  ii.  705. 
occupant's  liability  to  invited  guest,  ii.  706. 
occupant  not  a  guarantor  of  safe  condition  of  premises,  ii.  712. 
occupant  when  liable  for  condition  of  premises,  ii.  713. 
occupant  of  upper  floor  liable  to  tenant  of    lower  floor  for 

leaking  of  water,  ii.  723. 
occupant  when  jointly  liable  with  owner,  ii.  713,  724. 
occupant  of  wharf  liable  for  defects  in,  ii.  725. 

See  Municipal  Corporations  ;  Wharves. 
trespassers  on,  cannot  complain  of  defects  in,  ii.  705. 
trespassers  entitled  to  notice  of  spring  guns,  etc.,  97  «.,  loi.  n. 
See  Contributory  Negligence. 
LAW  or  THE  ROAD,  violation  of,  evidence  of  negligence,  ii.  650. 
application  of  rule  as  to,  ii.  652. 
on  canals,  ii.  405  n. 

violation  of,  question  for  the  jury,  ii.  649  n. 
See  Driving  and  Riding. 
LESSOR  AND  LESSEE.     See  Landlord  and  Tenant. 
LICENSES,  granting  of,  a  governmental  act,  263. 

to  interfere  with  highway,  how  far  city  liable  for,  263,  ii.  359, 
360. 

See  Highways;  Municipal  Corporations. 
LUNATICS,  liable  for  their  wrongful  acts,  121. 

negligence  of,  imputable  to  custodian,  84. 

MACHINERY,  liability  of  owner  for  negligent  management  of,  35,  ii. 
683. 
for  inviting  persons  to  use,  when  dangerous,  ii.  683. 
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for  explosion  of  steam-boiler,  ii.  683. 

See  Explosions. 

statutory  duty  of  owner  to  fence,  ii.  685.  ^—~ 

negligence  of  plaintiff  when  approaching,  while  in  motion,  ii. 
684. 

liability  of  master  to  servant  for,  when  defective,  184  «. 
masters  only  required  to  have  of  good  materials,  ii'g  n. 
ignorance  of  defect  in,  no  excuse  for  master's  negligence,  194  «. 
servant's  contributory  negligence  with  knowledge  of  defects  in, 
bars  recovery,  208. 

See  Master  and  Servant. 
MAGISTRATES.    See  Public  Officers. 

MASTER  AND  SERVANT,  synonymous  with  principal  and  agent, 
143'  144- 
relation  of,  what  creates,  144,  160,  171. 

must  exist  to  create  responsibility  of  master,  144. 
when  presumed,  158,  160. 

does  not  exist  between  parent  and  child  as  such,  144. 
does  not  exist  between  husband  and  wife  as  such,  144. 
does  not  exist  between  landlord  and  tenant,  144.  ; 

does  not  exist  between  owner  and  one  in  possession  of 

property,  144.  A 

does  not  exist  between  banker  and  depositor  of  paper  lor 
collection,  ii.  582.  ' 

exists  between  public  officers  and  their  deputies,  ii.  590, 

618.  '  "^ 

exists  between  gas  company  and  persons  employed  in  its 

works,  ii.  698. 
exists  between  receiver  of  railroad  and  employees,  163. 
exists  between  shipowner  and  pilot  voluntarily  employed, 

173- 
as  between  municipal  corporation  and  its  officers,  291, 

292. 
landowner  and  persons  employed  on  land,  173. 
employer  and  contractor,  164,  168. 
MASTER:  NadtWy  for  servants  geneiaWy,  141,  176. 
who  is  to  be  deemed  a,  160. 

must  have  supreme  choice  and  control  of  servant,  160. 
is  represented  by  servant  both  in  result  and  details,  160. 
general  rule  of  liability  of,  141,  180. 

limited  liability  of,  for  servant's  willful  acts,  141, 149,  150, 154. 
the  principle  of  liability  of,  founded  in  public  policy,  142  n. 
agency  is  essential  to  liability  of,  144. 
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implied  authority  of,  to  servant,  145,  148. 

authority  not  implied  from  mere  engagement  in  service  of,  148. 

unlawful  acts  of  servant  when  deemed  within  implied  authority 

of  145. 
liable  for  agent's  misrepresentations  within  scope  of  business, 

14s  n. 
shipowner  liable  for  captain's  improperly  selling  cargo,  145  n. 

for  pilots  voluntarily  employed,  172. 
liability  of,  for  forbidden  acts  within  course  of  employment, 

146. 
not  liable  for  servant's  acts  outside  of  employment,  91  «.,  146. 
what  are  acts  outside  of  employment,  146, 147  n. 
not  liable  for  acts  within  employment  when  merely  incidental 

to  those  beyond  authority,  148. 
not  liable  for  acts  of  stranger  assuming  servant's  place  without 

consent,  148  «.,  157. 
liable  for  willful  acts  of  servant  within  employment,  141,  149, 

ISO- 
ostensible  authority  of,  for  servant's  willful  acts,  151. 
what  amounts  to  authority  to  servant,  151. 
liable  for  unnecessary  violence,  if  any  violence  authorized,  151. 
not  liable  generally  for  private  malice  of  servant,  152. 
not  liable  for  servant's  known  abuse  of  power,  152. 

liable  for  servant's  willful  acts  resulting  from  servant's  negli- 
gence, 153. 

instances  of  such  acts  and  negligence,  95  n.,  153  n. 

liable  if  servant's  willful  acts  cause  master  to  fail  in  duty  to 

plaintiff,  154. 
liable  for  breach  of  contract  caused  by  servant's  willfulness, 

154  n. 

liable  for  consequences  of  unintentional  disobedience  of  serv- 
ant, 155. 

liable  for  consequences  of   servant's  willful  disobedience  of 

orders,  155. 
liable  where  servant  willfully  adopts  forbidden  methods,  155. 
not  criminally  liable  for  servant's  unauthorized  acts,  156. 
not  liable  for  penalty  or  forfeiture  for  servant's  unauthorized 

acts,  156. 

liable  for  negligence  of  sub-agent  employed  by  his  authority, 
157- 

not  liable  on  contract  made  by  sub-agent,  157. 

when  owner  of  vehicle,  implied  liability  for  negligence  of  per- 
son in  charge,  158. 
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presumption  of  negligence  of,  from  ownership  of  property,  159. 

no  such  presumption  against  municipal  corporation,  159. 

no  such  presumption  where  contractor  is  employed,  159. 

liability  of,  when  servant  is  under  another's  control,  161. 

liable  to  hirer  of  servants  for  their  negligence,  162. 

liable  to  strangers  for  hired-out  servants  if  controlled  by  him, 
162. 

hirer  of  servants,  when  not  responsible  for  their  negligence,  162. 

personal  liability  of,  when  trustees,  unless  themselves  acting  as 
agents,  163. 

when  receiver  of  railroad  liable  for  employees,  163. 

not  liable  for  acts  of  independent  contractor,  164. 

the  contractor  represents  employer's  will  only  as  to  the  result, 
164. 

contractor  may  become  temporary  servant,  165. 
contractor  may  be  such  only  as  to  part  of  service,  165. 
liability  where  contractor  is  bound  to  conform  to  directions  of 
employer,  166. 

effect  of  right  of  dismissal  of  contractor,  167 . 
not  liable  for  contractor's  negligence  during  execution  of  work, 
168. 

employer  not  liable  for  contractor's  servant  unless  selected  by 
him,  170,  171. 

contractor  not  liable  for  negligence  of  sub-contractor,  166, 169. 

sub-contractor  not  liable  for  negligence  of  part-contractor,  169. 

employer  liable  for  his  own  acts  though  having  a  contractor, 
174- 

employer's  liability  for  excavation  of  sewer  built  by  contractor, 
174- 

employer's  liability  for  failure  to  supply  contractor  with  safe- 
guards, 174. 

employer  not  liable  where  contractor  recklessly  proceeds  with- 
out necessary  materials,  174. 

omission  of  duty  not  excused  by  contracting  to  have  it  done,i76. 
See  Contractors. 

shipowner's  liability  for  pilots  voluntarily  employed,  172. 

liability  of  to  servants,  177,  241. 

liability  of  for  his  own  negligence,  187. 
for  negligence  of  partner,  188. 
for  negligence  of  officer  of  corporation,  188,  232. 
for  defective  condition  of  materials,  etc.,  196,  197. 
for  injuries  by  low  bridges  over  railway,  198-201. 
under  statute,  241  «. 
Vol.  11—45 
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degree  of  care  required  of,  for  protection  of  servant,  189. 
illustrations  of  want  of  ordinary  care  on  part  of,  189  n. 
duration  of  duty  to  use  care,  189,  190. 

See  Care. 
when  not  liable  to  servant  for  negligence  of  fellow  servant,  177, 

180. 
reason  of  the  rule  of  exemption  stated,  178,  179. 
effect  of  statutory  rules  on  common  law,  exemption  of  master, 

181. 
who  are  deemed  fellow-servants  within  the  rule,  182,  224,  225. 
fellow-servant  in  command  not  a   fellow-servant  with  those 

under  him,  226. 
rule  otherwise  in  England  and  in  some  states,  227. 
when  a  volunteer  assistant  is  considered  a  fellow-servant,  182. 
who  is  a  volunteer  assistant  of  servant,  183. 
vice-principal  not  fellow-servant  with  those  under  him,  230. 
the  rule  otherwise  in  Massachusetts,  230. 
who  is  a  vice-principal  within  the  rule,  231. 
managing  agent  of  corporation,  the  rule  in  New  York,  232. 
liability  of,  for  managing  agents  and  vice-principals,  230,  233. 
servants  must  be  in  same  common  employment,  234. 
what  constitutes  "  common  employment,"  235,  236. 
test  of  "common  employment,"  236. 
illustrations  of  "  common  employment,"  236,  237,  239  n. 
Illinois  rule  as  to  "  common  employment,"  238. 
English  rule  as  to  "  common  employment,"  240. 
duty  of  to  select  competent  fellow-servants,  191,  204  «. 
duty  of  to  find  out  and  dismiss  incompetent  servants,  191. 
evidence  of  negligence  of,  in  selection  of  servants,  192. 
effect  of  actual  notice  to,  of  incompetency  of  servant,  191, 

197  n. 
effect  of  failure  to  enquire  as  to  servant's  antecedents,  192. 
duty  of  to  employ  sufficient  number  of  servants,  193. 
duty  of  to  provide  safe  materials,  instruments,  etc.,  194,  195, 

197. 
duty  of  to  inspect  machinery,  boilers,  etc.,  194,  196. 
duty  of  to  prescribe  rules  in  dangerous  business,  202, 
duty  of  to  warn  servant  of  unusual  dangers  of  employment,  203. 
duty  of  to  warn  ignorant  or  inexperienced  servant,  203. 
duties  of,  when  personal,  cannot  be  delegated,  204. 
duties  of,  what  may  be  delegated,  205. 
special  duties  of,  toward  minor  servants,  218,  219. 
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liability  of  for  defective  property  which  servant  is  required  to 
use,  196,  197. 

illustrations  of  defects  for  which  master  is  liable,  197. 

notice  to,  of  defects  in  property  what  is  sufficient,  206. 

contributory  negligence  of  servant  in  violating  master's  rules, 
202,  207. 

illustrations  of  contributory  negligence,  207  n. 

contributory  negligence  of  minor  servants,  218,  219. 

effect  of  servant's  knowledge  of  defects  in  materials,  208,  211. 

effect  of  servant's  knowledge  of  master's  character  and  habits, 
220. 

mere  continuance  in  service  after  knowledge  of  defect,  is  not 
negligence,  209,  215. 

not  to  complain  of  known  defects  may  be  negligence,  209,  221. 
effect  of  master's  notice  of  defects  to  servant,  210,  211. 
test  of  servant's  prudence,  212. 

excusable  forgetfulness  of  defects  not  negligence,  213. 
presumption  of  servant's  knowledge  of  defects,  216. 
servant's  means  of  knowledge  how  far  notice,  217. 
defects  which  servant  will  be  presumed  to  know,  216. 
servant  not  bound  to  enquire  as  to  sufficiency  of  materials, 

etc.,  217. 
burden  of  proof  of  master's  knowledge  of  defect  is  on  plaintiff, 

222. 
what  is  sufficient  proof  of  master's  knowledge,  223. 
not  generally  liable  to  servant  for  exemplary  damages,  ii.  749. 

See  Damages. 
liability  of  servant  to,  for  negligence,  242. 
See  Servant. 
MEASURE  OF  DAMAGES.     See  Damages. 
MILLS,  liability  for  so  using  watercourse  as  to  injure  operation  of,  ii. 

730.  731- 

See  Dams  ;  Water  and  Watercourses. 

owner  of ,  required  in  England  to  fence  mill-gearing,  etc.,  ii.  685* 

liability  of  owner  of,  for  injury  from  unfenced  machinery,  ii.  685 . 

See  Machinery. 
MINES,  care  required  in  excavating,  ii.  716. 

liability  of  owner  of,  for  damage  to  surface  buildings,  ii.  717. 
what  are  "surface  damages,"  ii.  717. 
liability  for  not  placing  guards  around  shaft,  ii.  717. 
liability  for  conducting  water  into  adjoining  mine,  ii.  717. 
liability  of  surface  owner  for  flooding,  ii.  728  n. 

See  Excavation  ;  Land  and  Structures. 
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MORTGAGEE,  cannot  sue  for  negligent  injury  to  mortgaged  property, 
119. 
remedy  of,  for  injury  to  mortgaged  property,  119. 
MUNICIPAL  CORPORATIONS,  states  not  liable  to  suit  as,  249. 
extent  of  state's  immunity  from  prosecution,  250. 

See  State. 
immunity  of,  as  governmental  agencies,  252. 
officers  of,  not  agents  in  performance  of  governmental  duties, 

253- 

legislature  may  impose  obligations  upon,  254. 

legislature  may  exempt  from  liability,  254. 

have  no  powers  except  those  given  by  legislature,  254. 

legislative  intention  to  be  ascertained,  254,  269,  283. 

public  and  private  functions  of,  distinguished,  255. 

liability  of,  implied  from  acceptance  of  grant  of  power,  255,  281. 

implied  liability  of,  to  whom,  280. 

counties,  towns,  etc,,  as  agencies  of  government,  256,  289. 

liability  of  counties,  towns,  etc.,  must  be  expressly  imposed,  256. 

implied  liability  of  counties,  etc.,  in  Pennsylvania,  Maryland, 
etc.,  257. 

town  cannot  bind  itself  to  pay  claims  founded  on  officer's 
negligence,  256. 

statutory  liability  of  towns  in  New  England,  258,  288. 

extent  of  common-law  immunity  of  towns,  etc.,  259. 

not  liable  for  breach  of  public  governmental  duty,  260. 

not  liable  for  insufficient  police  force,  260. 

not  liable  for  acts  or  omissions  of  policemen,  260. 

not  liable  for  acts  of  rioters,  or  violators  of  law,  261. 

not  liable  for  imperfect  execution  of  laws  and  ordinances,  262. 

not  liable  for  legally  granting  licenses  for  use  of  street,  263. 

not  liable  for  destruction  of  building  to  prevent  spread  of  con- 
flagration, 264. 

statutory  liability  for  destruction  of  building  to  prevent  spread 
of  conflagration,  264. 

not  liable  for  negligence  of  firemen  or  for  defects  in  fire  ap- 
paratus, 265. 

not  liable  for  failure  to  provide  fire  engines  and  water  to  ex- 
tinguish fires,  265. 

not  liable  for  persons  employed  in  public  hospital,  or  for  mem- 
bers of  board  of  health,  266. 

not  liable  for  failure  to  take  steps  to  prevent  spread  of  con- 
tagious disease,  266  n. 

not  liable  for  negligence  of  independent  school  officers,  267. 
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not  liable  in  Massachusetts,  etc.,  for  breach  of  duty  generally 
imposed  on  all  towns,  268. 

not  liable  for  acts  or  omissions  involving  exercise  of  discretion, 
269. 

discretionary  powers  of,  governed  by  legislative  intention,  269. 

illustrations  of  discretionary  and  imperative  powers  of,  270. 

discretion  of,  in  devising  plan  of  public  improvement,  271. 

not  liable  for  mistaken  judgment  in  plan  of  work,  271. 

negligence  distinguished  from  "  error  of  judgment "  in  plan  of 
work,  272. 

must  follow  statutory  directions  as  to  plan,  279. 

liability  of  for  devising  a  necessarily  dangerous  plan,  273. 

planning  sewer  inadequate  to  carry  off  surface  water,  274. 

when  liable  for  insufficient  sewer,  274. 

when  bound  to  change  defective  plan  of  work,  275. 

when  protected  by  professional  advise  as  to  plan'  of  work,  278. 

not  liable  for  exercise  of  discretion  in  application  of  limited 

funds,  276. 
want  of  funds  no  excuse  for  neglect  of  absolute  duty,  277. 
absolute  ministerial  duties,  distinguished  from  discretionary 

duties,  280. 
duties  of  to  be  determined  by  the  statute,  283. 
no  duty  to  do  an  unlawful  thing,  284. 
duty  in  respect  of  property  owned  by  corporation,  285. 
duty  in  management  of  private  enterprise — water  service,  etc., 

286. 
duty  of  as  owner  of  sewers,  287. 

absolute  liability  for  defective  highways  in  New  England,  288. 
liability  of  city  having  control  of  its  streets,  14,  289. 
is  not  a  warrantor  of  safe  condition  of  street,  290. 
not  liable  for  defects  in  public  works  unless  negligence  shown, 

290. 

See  Highways  ;  Sewers. 

liability  of  for  negligence  of  agents,  291. 

who  are  agents  of,  292. 

liability  of  for  negligence  of  subordinate  officers  and  servants, 

293- 
not  liable  for  officers  having  independent  duties,  294. 

only  liable  for  neglect  of  duty  imposed  on  it,  294. 
not  liable  for  negligence  of  independent  departments  of  govern- 
ment, 295. 
when  liable  for  negligence  of  department,  296. 
independent  contractors  not  servants  of,  173  «.,  298, 
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when  liable  for  contractor's  acts,  298. 
not  liable  to  exemplary  damages,  ii.  749. 
liable  for  what  acts  of  ofi&cers,  299. 
liable  for  unlawful  acts  authorized  by  corporation,  299. 
not  liable  for  acts  beyond  corporate  power  to  authorize   or 

ratify,  300. 
remedy  by,  for  damages  recovered  against  corporation,  301. 

NAVIGABLE  STREAMS  are  public  highways,  ii.  333. 

bridges  cannot  be  built  across  without  authority,  ii.  395. 
obligation  to  remove  wrecks  from,  ii.  738. 
obstruction  of,  a  public  nuisance,  ii.  737. 
right  of  way  along  margin  of,  ii.  333. 
right  to  travel  on  frozen  surface  of,  ii.  333. 
right  to  land  and  fasten  to  shore,  ii.  333  n. 

See  Water  and  Watercourses. 
NEGLIGENCE,  variously  defined,  i,  2,  3. 

distinguished  from  concurring  damage,  4. 

distinguished  from  fraud,  20. 

analysis  of  cause  of  action  on,  5 . 

what  must  concur  to  sustain  action  on,  5. 

does  not  imply  inadvertence  in  the  act  complained  of,  6. 

distinguished  from  willful  injuries,  6. 

election  between  contract  and  tort,  22. 

election  between  intended  and  unintended  injury,  7. 

absence  of  intent  to  produce  damage,  necessary  element  of,  19. 

to  constitute  there  must  have  been  violation  of  a  duty,  8. 

nature  and  extent  of  duty  to  use  care,  9,  10,  11,  12. 

violation  of  statutory  duty  actionable,  13. 

inevitable  accidents  do  not  constitute,  15,  16. 

when  accident  deemed  to  have  been  inevitable,  16. 

instances  of  inevitable  accident,  16,  17,  18. 

defendant's  anticipation  of  injury,  not  essential  element  of,  21. 

damage  to  plaintiff  an  essential  element  of,  23. 

three  degrees  of,  stated  and  defined,  47,  49. 

theory  of  two  degrees  of,  criticised,  41,  42. 

degrees  of,  correlative  to  degrees  of  care,  48. 

"  gross,"  "  ordinary,"  "  and  slight,"  negligence  defined,  49 

See  Care. 
what  evidence  necessary  to  establish,  57,  60. 

See  Evidence. 
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IS  a  question  of  mingled  law  and  fact,  52. 

See  Questions  of  Fact  and  Law. 
action  on,  parties  to,  116,  123, 

See  Parties. 
causing  death,  liablity  for,  124,  140. 

See  Deceased  Persons. 
must  be  proximate  cause  of  the  injury,  25. 

See  Proximate  Cause. 
of  plaintiff  contributing  to  injury  will  bar  action,  61,  107. 

See  Contributory  Negligence. 
NEXT  OF  KIN,  when  may  sue  for  causing  death,  135. 

See  Deceased  Persons  ;  Parties. 

NOTARIES  PUBLIC,  general  rule  of  liability  of,  for  negligence,  ii.  586, 

594. 
to  whom  liable,  ii.  594,  596, 
statutory  liability  of  for  misconduct,  ii.  595. 
liability  for  defective  acknowledgments  of  instruments,  ii.  602. 
•  employer  not  liable  for,  in  matter  requiring  oificial  action,  ii. 

58s,  596. 

See  Bankers  and  Bill  Collectors. 
degree  of  care  required  of,  in  presenting  and  protesting  bills, 

ii-  597- 
illustrations  of  negligence  on  part  of,  ii.  598. 
cannot  delegate  his  official  powers,  ii.  597. 
when  clerk  may  present  bill,  ii.  598  n. 
duty  to  give  notice  of  dishonor  of  bill,  ii.  599. 
employer  must  prove  loss  of  remedy  against  indorser,  ii.  600. 
defences  available  in  action  against,  ii.  601. 
NOTICE  by  landowner  of  intention  to  kindle  fire  on  land,  ii.  67 1 . 
by  owner  of  trespassing  animal  as  to  its  disposition,  ii.  628. 
contractor  giving,  of  blast  not  liable,  174  n. 
of  dishonor  of  bill,  duty  of  banker  to  give,  ii.  581. 

duty  of  notary  to  give,  ii.  599. 
duty  of  master  to  give,  of  increased  risk  to  servant,  185  n. 
duty  of  railroad  company  to  give,  to  servant  of  defective  track, 

184  n. 
carriers  of  goods  cannot  limit  their  liability  by,  210  n. 
effect  of  continuing  in  service  after,  215  n. 
effect  of,  given  by  master,  210. 
failure  to  give,  to  masters  bars  recovery,  221  «. 
means  of  knowledge,  how  far  a,  217. 
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of  animal's  habits  to  owner,  how  far  imputed  to  other  persons, 

ii.  637. 
of  danger  should  be  given  by  master,  203  n. 
of  defect  in  highway,  to  town,  ii.  337  «. 

of  defect  in  highway,  must  have  been  given  to  recover,  ii.  364  n. 
of  defect  in  highway,  when  implied,  ii.  369. 
of  defect  in  highway,  when  necessary,  ii.  368. 
of  defective  premises,  duty  of  master  to  give,  197  n. 
of  excavation  bars  recovery,  185  n. 
of  servant's  incompetency  renders  master  liable  for  negligence 

of  that  servant,  191  n. 
presumption  of,  as  to  disposition  of  animals,  ii.  629,  630. 
sufficient  evidence  of  to  owner,  as  to  disposition,  etc.,  ii.  631, 

632. 
should  be  given  to  employees  by  railroad  company  of  changed 

time  table,  202  n. 
telegraph  company  cannot  limit  liability  by  mere,  ii.  550  n., 

555  »- 
to  inferior  servant,  not  notice  to  company  of  servant's  inability, 

192  n. 
true  rule  as  to  effect  of,  by  master,  210. 
what  is  sufficient,  to  master,  206. 
NUISANCE,  abatement  of,  not  bar  to  action  for  injury,  ii.  332. 
blasting  on  owner's  premises,  when  deemed  a,  ii.  371  n. 
canal-boat  permanently  stationed  in  canal  basin,  deemed  a,  ii. 

362  n. 
construction  of  sewer  or  railroad  in  public  street  is  noi  per  se 

a,  ii.  365. 
floating  dock  in  a  slip  of  wharves  deemed  a,  when,  ii.  362  n. 
joint  liability  of  landlord  and  tenant  for,  120. 
landlord  liable  for,  when,  120,  ii.  708. 
long  continuance  of,  no  excuse  for  not  removing  it,  ii.  374. 
moving  a  building  on  highway  not  deemed  a,  ii.  370. 
no  lapse  of  time  will  legalize  a,  ii.  374. 
public  bridge  or  dam  deemed  to  be  a,  when,  ii.  395,  737. 
failure  to  maintain  canal  at  required  depth  or  width  creates  a, 

ii.  400. 
non-repair  or  obstruction  of  highway  creates  a,  ii.  332. 
to  suffer  overhanging  boughs  of  trees  on  highway,  creates  a, 

ii-  354- 
trees  planted  by  land-owner  between  carriage-path  and  side- 
walk, not  deemed  a,  ii.  3153  n. 
what  obstructions  to  highway  create  a,  ii.  362,  365. 
See  Highways. 
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OFFICERS,  liability  of  municipal  corporations  for  omission  of  duty 
of,  291,  297. 

See  Municipal  Corporations. 
personal  liability  of,  302,  325. 

See  Public  Officers. 


PARENT  AND  CHILD.    See  Children. 

PARISHES,  common  law  liability  of,  for  non-repair  of  highways  in 
England,  ii.  337  n. 
See  Highways. 
PARTIES  to  actions  on  negligence,  115,  123. 

persons  directly  or  indirectly  injured  may  sue  for  injuries,  115- 
bailee  may  sue  for  loss  of  hire,  115. 
husband  may  sue  for  injury  to  wife,  115. 
wife  may  sue  separately,  when,  115. 
master  may  sue  for  injury  to  servant,  115. 
tenants  in  common  may  jointly  sue  for  injury  to  common 
property,  115  n. 

who  may  sue  on  breach  of  contract,  116. 
who  may  sue  oh  contract  made  with  third  person,  118. 
who  may  sue  vendor  of  dangerous  goods,  poisons,  etc.,  117. 
who  may  sue  for  injuries  causing  death,  124-140. 

See  Deceased  Persons. 
reversioners  and  mortgagees  may  sue  for  injury  to  property, 

119. 
reversioner  may  not  sue  for  mere  trespass,  119. 
when  landlord  and  tenant  may  be  sued  jointly  for  defects  in 

premises,  120. 
when  lunatics  and  infants  may  be  sued,  121. 
persons  co-aperating  in  causing  injury  maybe  sued  jointly,  122. 
persons  acting  separately  not  jointly  liable,  123. 
master  and  servant  may  be  jointly  liable  for  injury,  122. 
PARTNERS,  joint  liability  of,  for  negligence  of  copartner,  187  n.,  188, 

ii-  577- 
PARTY-WALL,  joint  liability  of  owners  of,  for  injuries  from  its  fall, 

122. 
PASSENGERS.    See  Carriers  of  Passengers;  Contributory  Neg- 
ligence; Railroads;  Stage-coaches. 
PHYSICIANS  AND  SURGEONS  are  bound  to  have  a  reasonable 
degree  of  skill,  ii.  607. 
are  not  liable  for  mere  error  of  judgment,  ii.  612. 
degree  of  skill  required  of,  ii.  606. 
standard  of  skill  required  of,  not  absolute,  ii.  608. 
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attending  gratuitously,  are  liable  for  gross  negligence  only,  ii. 
604. 

obligation  of,  when  paid,  ii.  605. 

extent  of  obligation  of,  ii.  605. 

obligation  under  express  contract  to  cure,  ii.  605. 

obligation  not  only  to  have  but  to  use  skill,  ii.  607. 

standard  of  skill  required  of,  varies  according  to  circumstances, 

ii.  608. 
no  absolute  test  of  skill  possible,  ii.  609. 
liability  of,  for  ignorance,  ii.  607  n. 
character  of  disease  may  determine  degree  of  skill  required, 

ii.  610. 
habits  and  tendencies  of  patient  may  determine  degree  of 

skill  required,  ii.  611. 
duty  of,  to  continue  in  attendance  on  patient,  ii.  613. 
burden  of  proof  of  negligence  of,  is  on  plaintiff,  ii.  614. 
what  is  sufificient  evidence  of  negligence  of,  ii.  614. 
contributory  fault  of  patient  will  prevent  recovery  against,  ii. 

615. 

right  of,  to  recover  for  services  in  this  country,  ii.  603. 
PIERS.     See  Wharves. 
PILOT,  becomes  servant  of  owner  of  vessel  when,  172. 

when  compulsorily  employed,  shipowner  not  liable  for  negli- 
gence of,  172. 

PILOT  COMMISSIONERS,  as  a  quasi  judicial  body,  not  liable  for 

acts  as  such,  310  «. 
POISONS,  vendors  of,  bound  to  use  highest  degree  of  care  to  prevent 

injury  from,  117,  ii.  691. 

liability  of  vendor  for  not  labeling,  38,  117,  ii.  691. 
liability  of  landowner  for  leaving  on  land  to  the  injury  of  tres- 
passing animals,  ii.  720. 
POLICE  OFFICERS  are  not  servants  of  city  so  as  to  make  latter 
liable  for  their  misconduct,  260. 
See  Municipal  Corporations. 
POSTMASTER  is  liable  for  his  own  negligence,  321. 
evidence  of  negligence  on  part  of,  321. 
not  liable  for  negligence  of  clerks,  etc.,  321. 
who  may  have  an  action  against,  for  omission  to  publish  list  of 
uncalled-for  letters,  316. 
POWDER.     See  Explosives. 
PRESUMPTION  of  negligence,  when  applies,  59. 

illustrations  of  presumptive  negligence,  59,  60. 
must  be  founded  on  facts,  58  «. 
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in  favor  of  officer's  performance  of  duty,  317. 

in  favor  of  vessel  at  anchor,  1 1 1  «. 

against  carriers  of  passengers,  ii.  516,  517. 

against  driver  of  vehicle,  ii.  65  2  n. 

against  one  excavating  near  highway,  60  n. 

against  railroad  company  for  escape  of  locomotive  sparks,  59 
n.,  ii.  676  n. 

for  collision  with  cattle  on  track,  ii.  432. 

for  non-repair  of  bridge,  60  n. 

in  not  ringing  bell  at  highway  crossing,  ii.  469. 

of  warehouseman  for  fall  of  barrel  from  window,  60  n. 

of  contributory  neghgence  of  parent,  83  n. 

of  contributory  negligence  of  intoxicated  person  on  railway 
track,  93  n. 

See  Burden  of  Proof;   Evidence. 

PRINCIPAL  AND  AGENT.     See  Master  and  Servant. 

PRIVATE  WAY,  liablity  of  owner  for  non-repair,  ii.  344. 

PRIVILEGED  COMMUNICATIONS,  attorney  liable  for  disclosure 
of,  ii.  576. 

See  Attorneys  and  Counsellors. 

PROXIMATE  CAUSE    of    plaintiff's  damage   must   be   defendant's 
breach  of  duty,  25,  26. 
defined,  26. 

in  case  of  breach  of  statutory  duty,  27. 

"natural  and  continuous  sequence"  of  negligence,  what  is,  28. 
liability  for  unforeseen  consequences  of  negligence,  28. 
liability  for  extraordinary  consequences  of  negligence,  30. 
effect  of  intervening  cause  breaking  connection  between  negli- 
gence and  injury,  31. 
intervening  cause  must  be  superseding  or  a  responsible  cause,  32. 
superseding  cause  distinguished  from  inevitable  accident,  33. 
effect  of  a  superseding  cause  not  being  a  responsible  cause,  34. 
illustrations  of  intervening  cause,  35. 

intervening  cause  must  be  culpable  and  a  free  agent,  36,  37. 
intervening  cause,  when  not  culpable,  38. 
effect  of  superior  force  concurring  with  defendant's  negligence, 

39- 
application  of  rule  to  case  of  carrier's  negligent  delay,  33  n., 

40. 
application  of  rule  to  case  of  spread  of  fire,  30,  ii.  667. 
question  of,  is  for  the  jury,  28  «.,  55. 
plaintiff's  negligence  must  be,  to  bar  recovery,  94,  1 1 1  n. 
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PUBLIC  OFFICERS,  not  liable  civilly  for  political  action,  302. 
not  liable  civilly  for  judicial  action,  303. 
liability  of  judge  when  acting  ministerially,  308. 
judicial  distinguished  from  ministerial  officers,  303. 
test  of  judicial  character  of  act  of  judge,  304,  308. 
what  acts  of  judge  are  ministerial,  308. 
when  judge  liable  for  acting  without  jurisdiction,  305. 
liability  of  judges  of  courts  not  of  record,  306,  307. 
liability  of  such  judges  for  acting  maliciously  and  in  bad  faith, 

soy- 
no  presumption  in  favor  of  jurisdiction  of  inferior  courts,  306 . 
when  process  of  court  no  protection  to  officer,  306. 
liability  of  judge   for  execution   of  process   issued   without 

jurisdiction,  309. 
what  officers  enjoy  judicial  privilege,  310,  311. 
illustrations  of  ^«ax«  judicial  action,  310,  311. 
non-judicial  officers  classified,  312. 
ministerial  officers,  liability  of,  313. 
'grounds  of  liability  of  ministerial  officer,  313,  314. 
what  will  relieve  from  responsibOity,  320. 
not  liable  for  omitting  a  discretionary  duty,  314. 
when  liable  for  subordinate's  omission  of  duty,  315. 
when  liable  for  subordinate's  negligent  acts,  319. 
duty  to  use  care  in  selecting  subordinates,  319. 
^o  whom  liable  for  breach  of  duty,  316. 
de  facto  officer  may  not  plead  that  he  is  not  an  officer  de  jure, 

318. 
presumption  that  officer  has  done  his  duty,  317. 
army  and  navy  officers  not  liable  for  negligence  of  subordi- 
nates, 322. 
election  inspectors,  liability  of,  311. 
government  contractors  are  liable  for  acts  of  servants,  325. 

See  Contractors. 
highway  commissioners,  liability  of,  324. 

See  Highways;  Public  Officers. 
postmaster  not  liable  for  loss  of  letter  by  clerk's  negligence, 

321. 
may  be  liable  for  his  own  negligence,  321. 

deputy  of,  personally  liable  for  negligence,  321  «. 
public  school  officers  when  personally  liable  for  negligence,  323, 

329- 
PUBLIC  SQUARES  are  within  legal  definition  of  highways,  ii.  333. 


References^  INDEX.  [are  to  sectiont.  "JlJ 

PUBLIC  TRUSTEES,  liability  of  for  negligence  of  servants,  326. 
See  Trustees. 


QUESTIONS  OF  FACT  AND  LAW ;  whether  a  particular  act  has 
been  done  or  omitted  is  a  question  of  fact,  52,  53  n.,  96  «., 
191  «.,  ii.  350  «.,  565,  633  «.,  649  n. 

whether  the  act  or  omission  was  a  breach  of  duty  is  a  question 
of  law,  52. 

question  of  gross  negligence,  when  for  the  court,  112  «. 

jury  must  decide  question  of  want  of  care,  25  «.,  35  «.,  53,  54, 

83  «.,  88  «.,  no  «.,  112  «.,  114  n. 
questions  proper  for  jury,  54,  55. 

contributory  negligence  for  the  jury,  85  «.,  90  «.,  93  «.,  loi  «., 
no  n.,  114  n. 

competency  of  witnesses  for  the  jury,  53  n. 
damages,  amount  of,  for  the  jury,  ii.  772. 
proximate  cause  of  injury  for  the  jury,  30  n. 
what  is  sufficient  evidence  to  go  to  the  jury,  56. 
when  court  may  direct  a  verdict,  56. 
illustrations  of  proper  direction  of  verdict,  56  «. 


RAILROAD  COMPANIES,  care  required  of,   in    construction    and 
maintenance  of  road,  ii.  406. 
duty  towards  passengers  and  employees,  ii.  406. 
employment  of  competent  builders  does  not  exonerate,  ii.  406. 
duty  of  to  light  crossings  at  night,  ii.  406. 
to  light  stations  at  night,  ii.  410. 
as  to  sufficiency  of  culverts  to  allow  flow  of  water,  ii.  4061 

407- 
to  inspect  line  for  breaks,  ii.  407. 
to  provide  against  reasonably  foreseen  dangers,  ii.  407. 
to  make   track  laid  in  highway  harmless    to  travelers 

thereon,  ii.  408. 
to  build  road  bridges  over  railroad,  ii.  416. 
to  place  barriers  along  highway,  ii.  414. 
to  restore  roads  and  bridges,  ii.  415. 
to  erect  signs,  gates,  cattle-guards,  etc.,  at  road  crossing,  ii- 

417. 
to  make  stations,  platforms,  etc.,  safe,  ii.  410. 
to  fence  track,  ii.  418-456. 
to  have  safe  cars,  switches,  turntables,  etc.,  11  «.,  44,  45, 

ii.  410. 
in  some  states  not  to  have  stoves  in  cars,  ii.  410  n. 
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liability  of,  for  defects  in  track  in  highway,  ii.  408. 

for  reasonably  foreseen  accidents,  ii.  410. 

for  using  running  switch  on  city  street,  ii.  408. 

to  travelers  on  highway,  ii.  408,  414. 

to   abutting  owners  for  physical  injury  to  property,  ii. 
409,  412  n. 

to  abutting  owner  when  compensated,  ii.  412. 

for  condition  of  stations,  platforms,  etc.,  ii.  410. 

of  lessor  of  railroad  for  condition  of  property,  ii.  413. 

of  lessee  for  condition  of  road  when  hired,  ii.  413. 

to  town  for  damages  paid  to  traveler  on  highway,  301,  ii. 
384,  414,  415. 
receivers  of,  company  not  liable  for  negligence  of,  ii.  413  n, 
evidence  of  negligence  of,  what  is  sufficient,  ii-  411. 
presumption  of  negligence  from  giving  way  of  structure,  ii.  411. 

RAILROAD  COLLISIONS  WITH  ANIMALS,  company  not  bound 
at  common  law  to  keep  animals  off  track  by  fence,  ii.  418, 
419. 

states  in  which  common-law  rule  prevails,  ii.  418. 

states  in  which  common-law  rule  as  to  fences  was  never  in 
force,  ii.  419. 

in  some  states,  cattle  straying  upon  unfenced  railroad  are  not 
trespassers,  ii.  419. 

in  some  states,  company  must  watch  for  straying  cattle  and 
use  ordinary  care  not  to  injure  them,  ii.  419. 

rule  otherwise  in  some  states,  ii.  419 

common-law  rule  inapplicable  to  this  country  and  generally  re- 
placed by  statutes,  ii.  420. 

company  may  protect  itself  by  a  contract  that  adjoining  owners 
should  maintain  fences,  ii.  419. 

absolute  liability  under  statute  for  failure  to  maintain  fences 
and  cattle-guards,  ii.  421. 

statute  requiring  road  to  be  "  securely  fenced "  construed, 
ii.  421. 

what  is  a  "  sufficient  fence,"  ii.  424. 

application  of  statutes  to  companies  previously  chartered, 
ii.  422. 

such  statute  may  exclude  the  defence  of  contributory  negli- 
gence, ii.  422. 

burden  of  proof  on  plaintiff  to  bring  his  case  within  the  stat- 
ute, ii.  422. 

when  obligation  of  company  to  fence  begins,  ii.  423. 

cattle-  guards  must  be  close  enough  to  crossing  to  be  effective, 
ii.  424. 
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cattle- guards  at  crossings  of  village  streets,  ii.  435. 

a  gate  is  a  part  of  a  fence,  and  must  be  maintained  as  such, 
ii.  425  n. 

company  liable  for  breach  in  fence  after  reasonable  time  to 

repair,  ii.  425. 
company  liable  for  open  gate,  if  public  allowed  to  use  it, 

ii.  425- 
company  absolutely  liable  for  breach  made  by  itself,  ii.  425. 
company  not  bound  to  watch  all  night  for  injury  to  fence, 

ii.  425. 

company  not  to  build  a  fence  across  a  highway,  ii.  434. 
railroad  to  be  fenced  along  highways  and  canals,  ii.  434. 
private  crossings  need  not  be  fenced  except  statute  so  requires, 

ii.  434. 
company  not  liable  if  animal  enters  at  place  where  fence  not 

required,  ii.  436. 
company   not   liable  if   animal-  enters   at   highway   crossing, 

ii.  436  n. 
company  not  liable  if  animal  enters  where  fence  is  sufificient, 

ii.  436. 
rule  where  cattle  enter,  pass  off,  and  re-enter,  ii.  436. 
agreement  with  adjoining  owner  may  relieve  company,  ii.  437. 
such  agreement  does  not  relieve   company  as  to  third  parties, 

ii-  437- 

merely  employing  adjacent  owner  to  fence  does  not  relieve 
company,  ii.  438. 

voluntary  erection  of  insecure  fence  by  plaintiff  does  not  re- 
lieve company,  ii.  438. 

landowner's  omission  to  build  optional  fence  does  not  relieve 
company,  ii.  439. 

company  not  liable  to  owner  whose  optional  fence  is  insecure, 

ii.  439- 
company  not  liable  to  those  compensated  for  maintenance  of 

fences,  ii.  440. 
liability  of  company  under  its  agreement  to  fence,  ii.  441. 
mere  grant  to  company  does  not  imply  contract  to  fence, 

ii.  442. 
municipal  grant  requiring  company  to  fence  has  force  of  law, 

ii.  442. 
in  Massachusetts  subsequent  purchasers  cannot  enforce  agree- 
ment to  fence,  ii.  443. 
neglect  to  fence  by  company  owning  track  imputed  to  company 

running  trains,  ii.  444. 
lessee  of  railroad  liable  for  want  of  fences  under  New  York 

statutes,  ii.  445. 


720  Re/ercHces]  INDEX.  [are  to  sections. 

RAILROAD  COLLISIONS  WITH  MHIAKL^— continued. 

lessee's  liability  in  other  states  by  judicial  construction,  ii.  445. 
lessor  not  liable  for  neglect  of  subsequent  maintenance,  ii.  445. 
lessor  and  lessee  liable  for  original  defect  which  continues, 

ii.  445. 
lessee  in  New  York  is  one  operating  road  with  general  control, 

ii.  445  n. 
in  Michigan  company's  agents  and  contractors  liable  for  un- 

fenced  road,  ii.  446. 
in  Michigan  lessee  and  trustees  under  mortgage  are  liable  as 

agents,  ii.  446. 
engineer  liable  for  negligence  whenever  company  liable,  ii.  446. 
fencing  statutes   are   only  for  benefit  of   owners  of  animals, 

ii.  447. 
fencing   statutes   apply  to   persons  riding  or  driving   horses, 

ii.  447- 
passengers,  children,  employees  not  protected  by  fencing  stat- 
utes, ii.  447. 
only  acts  of  "engines  or  agents "  make  company  liable  under 

some  statutes,  ii.  448. 
company  not  liable  for  animal's  self-injuries,  ii.  448. 
statutes  generally  not  limited  to  animals  of  adjoining  owners, 

ii.  449. 
constant  watch  of  entire  road  by  company  not '  required,  ii. 

45°  «• 
adjoining  owner  should  give  notice  to  company  of  known  de- 
fects in  fence,  ii.  450. 
adjoining  owner  not  bound  to  inspect  railroad  fence,  ii.  450. 
company  liable  for  defects  if  there  has  been  reasonable  oppor- 

tunity  to  discover  them,  ii.  450  n. 
what  is  contributory  negligence  of  cattle  owner  where  railroad 

unfenced,  ii.  451. 
adjoining  owner  may  use  his  land  though  railroad  unfenced, 

ii.  451. 
company  liable  though  it  had  employed  plaintiff  to  build  the 

fence,  ii.  451. 
company  not  liable  if  fence  carried  away  by  flood,  ii.  45 1  n. 
Indiana  decisions   as   to   contributory  negligence   explained, 

ii.  451. 
contributory  negligence  under  Kansas  stock  law,  ii.  45 1  n. 
willfully  turning  cattle  on  railroad  bars  recovery,  ii.  452. 
if  owner  rides  horse  on  track  he  cannot  recover,  ii.  45  2  n. 
willful  negligence  illustrated,  ii.  452  «. 
adjoining  owner  who  has  prevented  a  fence  cannot  recover, 

ii.  452, 
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in    Illinois,    &c.,  by  allowing  cattle   to   stray  bars   recovery, 

ii-  453- 
to  suffer  cattle  to  go  at  large  construed  and  illustrated,  ii. 

453  «• 
company  not  absolutely  liable  under  fencing  statutes  for  want 

of  repairs,  ii.  455. 
fences  and  cattle-guards  to  be  kept  uncovered,  ii.  455. 
company  must   use   reasonable  diligence  only  to  keep  gates 

closed,  ii.  455. 

adjacent  owner  must  keep  up  his  private  bars  and  gates  fur- 
nished by  company,  ii.  455. 

duty  of  engineer  to  signal  to  cattle  at  road  crossings,  47  n., 
ii.  427. 

duty  of  engineer  to  check  speed  on  seeing  cattle  on  track, 
ii.  429,  430. 

liability  of  company  for  causing  fright  of  animals,  ii.  426. 
contributory  negligence  to  drive  close  to  approaching  train, 
ii.  426  n. 

RAILROAD  COLLISIONS  WITH  PERSONS:  company's  duty  to 

use  ordinary  care  to  avoid  injury  to  persons  on  track,  ii. 

4S7>  483. 
true  test  of  ordinary  care  in  such  cases,  ii.  457. 
duty  of  engineer  toward  trespassers  on  track,  ii.  483,  484. 
when  utmost  care  required,  ii.  457. 

care  required  where  road  is  on,  or  parallel  to,  highway,  ii.  461. 
illustrations  of  want  of  care  towards  persons  on  track,  ii.  458. 
company's  liability  for  throwing    steam,  hot  water,  etc.,  on 
persons,  ii.  458. 

for  running  train  without  sufficient  brakes  or  brakemen,  ii. 
458. 

for  backing  train  without  giving  warning,  ii.  458,  471. 

for  throwing  objects  from  passing  train,  ii.  458,  459. 

for  negligence  of  others  than  employees,  ii.  459. 

for  negligence  of  postal  clerk  on  train,  ii.  459. 

for  negligence  of  lessee  of  road,  ii.  459. 

for  defects  in  cars  of  other  road  used  by  it,  ii.  459. 

for  neglect  to  guard  stationary  cars  and  locomotives,  ii. 

465- 
for  runaway  locomotive,  ii.  465. 
for  negligent  management  of  horse  cars,  ii.  462. 

See  Horse  Cars. 
for  not  giving   alarm   at   road-crossing  of  approaching 

train,  ii.  458,  463. 
for  engineer's  not  watching  for  travelers,  ii.  463. 
Vol,  11.-^6 
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for  not  giving  ad4itional  warning  when  train  not  on  time, 
ii.  463. 

for  blocking  up  road-crossing,  ii.  463. 

for  absence  of  flagman  at  crossing,  ii.  466. 

for  opening  gate  at  crossing  when  train  is  approaching, 
ii.  466. 

for  want  of  care  at  other  than  public  crossings,  ii.  464. 

for  neglect  of  statutory  precautions,.ait  crossings,  ii.  467, 
468. 

to  whom  company  liable  for  failure  to  give  statutory  sig- 
nal, ii.  470. 

for  omitting  to  ring  bell  at  crossing,  ii.  468. 

for  unlocked  switch,  ii.  466. 
rate  of  speed,  what  evidence  of  company's  negligence,  ii.  460. 

depends  on  condition  of  road,  ii.  460. 

should  be  slower  through  cities  and  villages,  ii.  460. 

at  road-crossings  should  be  diminished,  ii.  460. 
injury  of  traveler  at  crossing  not  evidence  of  negligence,  ii.  485. 
what  is  evidence  of  negligence,  ii.  485. 
presumption  of  negligence  under  Georgia  statute,  ii.  485. 
contributory  negligence  of   persons  crossing   or  walking   on 

track,  ii,  472. 
what  is  not  contributory  negligence,  ii-  473. 
plaintiff's  negligence  in  driving  fractious  or  unbroken  horse 

near  railroad,  ii.  474. 
plaintiff's  negligence  in  crossing  track  in  view  of  approaching 

train,  ii.  475. 
illustrations  of  contributory  negligence  in  approaching  track, 

ii.  475,  476,  477. 
duty  of  traveler  to  give  way  to  train,  ii.  463. 
duty  of  one  crossing  track  when  view  is  obstructed,  ii.  478. 
duty  of  traveler  when  highway  is  blocked  by  standing  train, 

ii.  479. 
right  to  walk  on  track  laid  in  highway,  ii.  480. 
care  required  of  traveler  lawfully  on  track,  ii.  480. 
care  required  of  blind,  deaf,  and  lame  persons  crossing  track, 

ii.  481. 

care  required  of  children,  ii.  481. 

plaintiff's  negligence  a  defence  to  company's  statutory  liability, 
ii.  482. 

recovery  notwithstanding  contributory  negligence,  ii.  483. 
recovery  by  trespassers  on  track  depends  upon  what,  ii.  483  «• 
See  Contributory  Negligence. 
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REAL  ESTATE,  liability  of  owners  and  lessees  of,  ii.  699-727. 

See  Land  and  Structures. 
RECEIVERS  OF  PROPERTY,  liability  of,  for  negligence  of  employ- 
ees, 163. 

RECORDING  OFFICERS.    See  Clerks. 

REGISTERS  OF  DEEDS,  liability  of,  for  false  returns  as  to  title,  ii. 

592- 
RESERVOIRS  OF  WATER,  liability  for  negligent  construction  of, 

ii.  728. 

See  Water  and  Watercourses. 
REVERSIONER  may  sue  for  injury  to  reversionary  interest,  119. 
RIPARIAN  RIGHTS.     See  Water  and  Watercourses. 
RIVERS.     See  Navigable  Streams;  Water  and  Watercourses. 
ROADS.    See  Highways. 

SCHOOL  OFFICERS.    See  Public  Officers;  Municipal  Corpo- 
rations. 
SELLER  OF  GOODS,  liable  for  dangerous,  or  concealed  defects  in, 

117,  ii.  691. 
SERVANT  is  not  agent  of  employer,  143  n. 
who  are  servants,  164,  182,  183,  230. 
liable  to  master  for  want  of  ordinary  care  and  skill,  242. 
liable  to  master  for  damages  paid  by  reason  of  negligence,  242. 
when  liable  to  third  persons  for  tortious  negligence,  24,  34. 
when  not  liable  to  third  persons,  243. 
not  liable  for  negligence  of  fellow-servant,  247. 
liability  of,  to  fellow-servant,  245. 
liability  of  shipmaster  for  negligence  of  crew,  246. 
joint  liability  of  master  and  servant,  248. 
See  Master  and  Servant. 
SEWERS,  duty  of  city  to  construct,  269  n. 

liability  of  city  for  proper  maintenance  and  repair  of,  271,  287. 
liability  for  insufficiency  of,  to  carry  off  water,  271  «.,  274,  275. 
See  Municipal  Corporations;  Highways;  Water 
and  Watercourses. 
SHERIFFS,  common-law  liability  of,  for  misconduct,  ii.  616. 
common-law  liability  for  escape,  ii.  625. 
statutory  liability  for  escape,  etc.,  ii.  616. 
degree  of  care  and  skill  required  of,  ii.  619. 
liable  only  to  one  to  whom  duty  is  owing,  ii.  617,  619  «. 
for  misconduct  of  deputy,  ii.  618. 
for  making  inadequate  levy,  ii.  620. 
for  safe  keeping  of  property  levied  on,  ii.  621. 
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for  delay  or  negligence  in  sale  of  property,  ii.  622. 
for  not  returning  writ,  ii.  623. 
for  false  return,  ii.  623. 
for  taking  insufficient  bail,  ii.  624. 
when  bound  to  find  debtor's  property,  ii.  620. 
See  Public  Officers. 
SHIPMASTER,  degree  of  care  required  of,  40. 
liability  of,  for  negligence  of  crew,  246. 
for  deviating  from  course,  40. 
for  collisions,  92  «. 

for  continuing  voyage  with  disabled  vessel,  39  «,,  100. 
when  liable  for  negligence  of  pilot,  172. 
when  liable  for  negligence  of  stevedores,  141  «. 
illustrations  of  negligence  of,  9  «.,  21  «.,  39,  246. 
SHIPPERS  of  dangerous  goods,  liability  for  damage  caused  by,  ii.  690. 
SIDEWALKS  deemed  parts  of  highway,  ii.  333,  353. 

duty  of  municipal  corporations  to  repair,  ii.  353. 
duty  of  abutting  owner  to  repair,  ii.  343. 

See  Highways;  Municipal  Corporations. 
SLEIGHS,  liability  for  negligent  management  of,  ii.  653. 
SPARKS  from  steam  engines,  liability  for  spread  of  fire  from,  1 1  «., 

57,  ii.  672-676. 
SPRING-GUNS.     See  Traps. 

STAGE-COACH,  duty  of  proprietor  of,  to  have  competent  driver  and 
safe  vehicle,  ii.  514,  648. 
duty  of  driver  to  warn  passengers  in  passing  over  dangerous 

piece  of  road,  ii.  514. 
negligence  presumed  from  overturn  of,  ii.  516. 
liability  of  owner  for  joint  negligence  of    driver  and  third 

person,  31  «. 
contributory  negligence  of  passenger  leaping  from,  89. 
negligence  of  driver  not  imputed  to  passenger,  66. 

See  Carriers  of  Passengers;  Driving  and  Riding. 
STATE,  not  liable  to  be  sued  for  negligence  of  its  officers,  249. 
agents  of,  when  cannot  be  sued,  252. 
liability  of  contractors  with,  298. 
STEAMBOAT,  liability  of  carriers  by,  ii.  515. 

liability  of  owner  for  collision,  89  n. 
STEAM-BOILER,  liability  of  owner  for  explosion  of,  16  «.,  39  «.,  59  «. 
STEAM-ENGINE,  care  required  in  use  of,  51  «.,  ii.  683. 

liability  for  communication  of  fire  from,  ii.  668,  672. 
presumption  of  negligence  from  bursting  of  .boiler,  59  «. 
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STEAM-WHISTLE,  liability  for  frightening  horses  by,  152  «.,  ii.  426. 

STEVEDORE.     See  Vessel. 

STORAGE  of  dangerous  goods,  liability  for  injuries  done,  ii.  689,  690. 

STORMS,  when  considered  "act  of  God,"  16-18. 

STREAMS.     See  Water  and  Watercourses. 

STREETS.    See  Highways. 

STREET  RAILWAYS.     See  Horse  Cars. 

SUBORDINATE  of  officer,  neglect  of,  will  not  excuse  latter,  315. 

SUNDAY,  recovery  for  injuries  while  traveling  on,  104,  ii.  381. 

SUPERINTENDENTS  are  not  fellow-servants,  231-233. 

See  Master  and  Servant. 
SUPERVISORS,  acting  judicially,  are  not  liable,  310. 
SURGEONS.    See  Physicians  and  Surgeons. 
SWITCH.     See  Railroad  Companies. 


TAX  COLLECTOR,  liability  of,  for  illegally  assessing  and  collecting 
tax,  313  «. 
when  city  liable  for  unlawful  act  of,  299  n. 

TELEGRAPH  COMPANIES  are  common  carriers  of  messages,  ii. 

534,  535- 
nature  and  peculiarities  of  business  of,  ii.  528,  529. 
degree  of  care  required  of,  ii.  539. 
may  make  reasonable  rules  for  conducting  business,  ii.  545, 

546,  547- 
duty  of,  to  furnish  telegraphic  facilities,  ii.  536. 

to  be  impartial,  and  use  good  faith  and  diligence,  ii.  531. 

to  receive  and  transmit  messages,  ii.  536,  540. 

to  comply  with  statutory  regulations,  ii.  531. 
liability  of,  for  negligence  only,  ii.  537. 

for  interfering  with  highway,  ii.  360  n. 

to  customer, independent  of  contract,  ii.  532,  533. 

for  refusing  to  receive  message,  ii.  533. 

for  statutory  penalties,  ii.  757. 

for  refusing  to  report  intelligence  to  customers  having  in- 
struments, ii.  533. 

for  mistake^  in  messages,  ii.  739  «.,  742  n. 

for  altering  message,  ii.  541. 

for  negligence  of  connecting  lines,  ii.  544. 
not  liable  for  refusing  to  receive  unlawful  message,  ii.  538. 

for  refusing  message  out  of  business  hours,  ii.  540. 
negligence  of,  how  proved,  542. 
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burden  of  proof  under  special  contracts,  ii.  556. 
to  whom  liable  for  negligence  in  transmitting  message,  ii.  543. 
rules  of,  must  be  reasonable,  ii.  546,  547. 
customer  must  have  knowledge  of  rules,  ii.  548,  549. 
limitation  of  liability  by  mere  notice  of  rule,  ii.  550. 
by  contract,  ii.  551-554. 
by  stipulation,  ii,  555 
measure  of  damages  for  negligence  of,  ii.  754-757. 
See  Damages. 
TELEPHONE  COMPANIES  are  common  carriers,  ii.  534  «. 
TENANT.    See  Landlord  and  Tenant;  Land  and  Structures. 

THEFT  of  passenger's  property,  carrier  when  responsible  for,  ii.  526, 
527- 

See  Carriers  of  Passengers. 
TOLL  BRIDGE.     See  Bridges. 
TOOLS,  liability  of  master  to  servant  for  injury  from,  12  «. 

See  Master  and  Servant. 
TORPEDO,  liability  of  railroad  company  for  leaving  on  track  unex- 

ploded,  ii.  688. 
TORT,  election  of  action  on,  and  contract,  22. 
TOWNS,  statutory  liability  of,  for  defects  in  highways,  255,  259. 
See  Municipal  Corporations;  Highways. 
liability  of,  for  negligence  of  clerks,  ii.  593. 
not  liable   for  injury  from   fire  works   discharged  in   street, 
262  n. 

TRAP-DOORS,  liability  of  owner  for  injuries  from,  ii.  719. 
See  Land  and  Structures. 

TRAPS  AND  SPRING  GUNS,   owner    of    land   liable   for  injuries 
caused  by,  97  n.,  ii.  720. 
when  may  be  placed  in  dwellings  and  warehouses,  ii.  720. 
liability  of  owner  to  tresspassing  animals  injured  by,  ii.  720. 
TRESPASSER,  joint  liability  of  two  or  more,  122,  ii.  618  «. 

on  defendant's  premises  may  recover  for  defects  therein,  when, 

97,  98,  ii.  720. 
liability  for  injuries  to  trespassing  animals,  ii.  418,  456,  641. 
liability  of  trespassing  animals,  ii.  627,  633. 

See  Animals;  Railroad  Collisions  with  Animals. 
TRUSTEES,  when  personally  liable  for  employee's  acts,  163,  ii.  589  «. 
of  public  works,  how  far  liable  for  negligence  of  servants,  326- 
331- 
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of  public  charities,  not  liable  for  negligence  of  servants,  331. 

incorporated  to  perform  public  functions,  when  not  liable  for 
negligence  of  agents,  329. 

not  liable  when  agents  only,  330. 
TURNPIKES  are  highways,  ii.  385. 

duty  of  proprietors  to  maintain  in  repair,  ii.  386. 

statutory  liability  for  non-repair  of,  387. 

effect  of  change  of  control  of,  on  liability,  ii.  389. 

effect  of  reappropriation  of,  by  the  public,  ii.  388. 
See  Highways. 


USER  of  road,  period  of,  to  constitute  highway,  ii.  334. 

VEHICLE,  implied  liability  of  owner  of,  for  negligence  of  person  in 
charge,  158. 
owner  liable  for  injuries  from  insufficiency  of,  ii.  648. 

See  Carriers  of  Passengers  ;  Driving  and  Rid- 
ing ;  Stage-coaches. 

VESSEL,  liability  of  owner  of,  for  negligence  of  stevedore,  141  n. 
liability  for  negligence  of  one  aiding  in  unloading,  189  n. 

See    Master   and  Servant  ;    Carriers   of    Pas- 
sengers; Steamboats. 

VICE-PRINCIPALS,  who  are,  231. 
are  not  fellow-servants,  230. 
when  master  liable  to  servant  for  negligence  of,  231,  233. 


'  '  j^.,  care  required  in  management  of  artificial  collections  of,  46  n., 
ii.  728. 
landowner's  right  to  carry  off  surface  water  by  drains,  ii.  735. 
dripping  upon  adjoining  land  from  roof,  owner's  liability  for, 

ii.  721. 
discharged  from  gutter  on  sidewalk,  owner  of  building  when 
liable  for,  ii.  343. 

See  Highways  ;  Land  and  Structures. 
WATERCOURSE,  care  required  in  erection  of  dam  across,  ii.  730,  732. 
rights  of  riparian  owners  to  use  of,  ii.  729. 
liability  for  causing  overflow  of  banks  of  by  dam,  ii.  731. 
for  the  diversion  of,  ii.  733. 
for  the  fouling  of,  ii.  734. 
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for  interference  with,  ii.  736. 
for  obstructing  navigation  of,  ii.  737. 
liability  of  owner  of  wreck  in,  ii.  738. 
See  Dams. 
WELLS,  liability  for  fouling,  ii.  734. 

WHARVES,  owner  or  lessee  liable  for  unsafe  condition  of,  ii.  725. 
owner  is  bound  to  make  inspection  of,  ii.  726. 
liability  of  city  for  defects  in,  485. 
to  whom  owner  is  liable,  ii.  727. 
WRECKS,  duty  of  owner  to  remove  from  public  waters,  ii.  738. 


